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Q  Now,  in  order  to  transmit,  then,  what  would  you 
need  to  do?  A  With  the  push  button,  or  toggle  switch, 
or  both? 

Q  Let  us  say,  whichever  it  may  have  been,  in  order  to 
send  a  message  on  any  particular  channel.  How  would 
you  do  it?  A  You  would  have  to  depress  the  frequency 
desired,  by  either  the  push  button  or  toggle  switch,  which¬ 
ever  frequency  was  appropriate,  and  push  that  button, 
depress  that  button,  for  the  frequency  for  transmitting 
desired.  Then  there  was  a  button  on  your  microphone 
you  would  have  to  depress,  and  then  you  could  go  ahead 
with  your  transmission. 

Q  And  is  that  a  hand  microphone?  A  Yes.  j 

Q  Now,  is  that  a  pretty  complete  list  of  the  facilities 
at  the  A  position?  A  Well,  we  had  volume  con- 

2982  trols  for  all  our  receiving  frequencies. 

Q  You  had  volume  controls?  A  For  the  re¬ 
ceivers,  the  speakers  there. 

Q  Did  you  have  any  volume  control  for  the  trans¬ 
mitters?  A  No. 

Q  Was  there  any  way  to  adjust  the  volume  in  trans¬ 
mitting?  A  No. 

Q  On  the  November  1,  1949,  what  posilion  were  you 
in  on  that  morning?  A  I  was  working  the  local  control 
position. 

Q  And  is  that  the  A  position?  A  That  is  correct. 

Q  Did  you  always  work  that  position,  or  did  you 
work  other  positions  at  Various  times?  A  I  'worked 
other  positions  at  various  times.  i 

Q  Did  you  work  all  the  other  positions  from  time  to 
time?  A  Yes,  sir. 

Q  And  were  you  familiar  with  the  duties  and  func¬ 
tions  of  all  the  various  positions?  A  Yes. 

Q  And  what  was  the  method  of  rotating  the  posi¬ 
tions  among  the  various  men?  A  It  was  a  daily 

2983  rotation  that  we  generally  worked,  two  independent 
positions  in  one  day.  For  example,  today  we  may 
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work  the  A  position  for  eight  hours — for  four  hours,  ex¬ 
cuse  me — and  then  in  the  afternoon  you  might  work  the 
approach  control  for  the  last  half  of  the  day. 

Q  I  see.  And  how  long  was  your  day?  A  An  eight- 
hour  day. 

Q  Eight  hours.  Now,  what  were  the  functions  of  the 
B  position?  A  The  B  position? 

Q  Yes.  A  The  B  position  was  not  a  radio  position. 
It  was  an  interphone  position  to  the  air  route  traffic  con¬ 
trol  center,  and  that  contacted  the  air  route  traffic  control 
center  via  this  telephone  to  get  departure  clearances  for 
instrument  traffic. 

Q  Who  did  you  say  they  were  in  contact  with?  A 
Air  route  traffic  control. 

Q  Air  route  traffic  control?  A  That  is  correct. 

Q  And  under  what  circumstances  would  a  telephone 

call  be  made  by  the  man  in  the  A  position  to  that  air 

route  traffic  control  center?  A  From  the  A  position, 

did  vou  sav? 

•>  * 

Q  No — the  B  position.  A  From  the  B  posi- 
29S4  tion,  an  aircraft  that  was  going  to  depart  IFR 
from  one  terminal  to  another  terminal. 

Q  Will  you  stop  just  a  minute.  What  does  IFR 
mean?  A  Instrument  flight  rules. 

Q  Yes.  Go  ahead,  please.  A  The  B  man  would 
then  contact  the  center,  who  take  care  of  all  en  route 
instrument  traffic,  and  receive  a  clearance  from  the  cen¬ 
ter,  as  to  the  specified  altitude,  the  routing  of  the  plane. 

Q  What  type  of  information  would  be  conveyed  by 
the  B  control  man  to  the  center,  and  where  would  he  get 
the  information?  A  The  aircraft  would  contact  ground 
control  taxiing  out.  Ground  control  would  then  give  him 
the  runway  in  use,  the  wind,  the  altimeter,  and  if  neces¬ 
sary  the  time  check.  And  the  aircraft  would  then  state 
whether  it  was  going  visual  flight  rules  or  instrument 
flight  rules.  If  it  was  going  instrument  flight  rules,  the 
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ground  controller  would  then  hand  the  strip,  the  identi¬ 
fication  of  the  aircraft,  over  to  the  B  position,  who  would 
in  turn  contact  air  route  traffic  control  and  receive  a 
clearance. 

Q  And  what  would  then  be  done  with  the  informa¬ 
tion?  A  The  information  would  be  written  down  on 
the  strip  and  the  strip  would  then  be  returned  to  the 
ground  controller.  And  the  instrument  clearance  would 
then  be  relayed  to  the  pilot  in  the  aircraft. 

2985  Q  Do  you  know  anything  about  the  functions 
of  the  center  which  you  have  mentioned?  Aside 

from  giving  this  clearance,  do  you  know  anything  about 
its  purposes  or  functions?  A  The  purpose  is  to  pro¬ 
vide  separation  between  aircraft  on  instrument  flight 
rules. 

Q  Travelling  between  cities?  A  Travelling  between 
cities,  between  terminals.  That  is  correct.  j 

Q  And  is  that  done  with  all  planes  flying  between  cities 
on  instrument  flight  rules?  A  On  all  aircraft  flying  in¬ 
strument  flight  rules,  yes. 

Q  Now,  does  the  person  in  the  B  position  have  any 
other  function?  A  Yes.  He  works  the  emergency  phone 
circuit,  when  necessary. 

Q  And  does  he  do  anything  else,  if  he  is  not  busy 
with  making  the  telephone  calls  you  mentioned?  A  And 
telephones  to  the — 

Q  I  say,  does  he  do  anything  else,  if  he  is  not  busy 
at  that?  A  No.  j 

Q  He  does  nothing  else?  A  No.  That  is  his 

2986  function. 

; 

0  Now,  following  the  alphabetical  order,  what 
is  the  function  of  the  C  position?  A  The  function  of  the 
0  position  is  to  work  instrument  traffic  that  has  been 
cleared  to  the  approach  control  by  the  air  route  traffic 
control  center,  which  provides  instrument  separation  for 
the  aircraft  while  in  the  holding  pattern,  and  then  clears 
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them  for  their  instrument  approach  in  the  airport. 

Q  Now,  how  is  the  work  of  the  C  position — which,  as 
I  understand  it,  is  clearing  people  on  instrument  flight 
rules — coordinated  with  the  job  of  the  A  position? 

In  other  words,  is  it  possible  that  the  two  positions 
work  different  airplanes  without  knowing  what  the  other 
is  doing?  Or  is  it  somehow  coordinated?  A  Are  we 
talking  about  instrument  flight  rules  or  visual  flight  rules? 

Q  I  am  talking  about  the  two. 

If  a  plane  is  on  instrument  flight  rules,  does  the  A 
position  have  any  contact  with  him?  A  Yes,  sir.  The 
A  position  contacts  the  aircraft  after  he  has  left  the  outer 
marker,  the  last  fix  on  his  approach. 

Q  And  how  far  away  is  the  outer  marker?  A  Five 
miles. 

29S7  Q  So  from  that  point  on  in,  the  A  position  deals 
with  that  aircraft.  Is  that  right?  A  That  is  cor¬ 
rect. 

Q  Even  though  he  is  on  instrument  flight  rules?  A 
That  is  correct. 

Q  Now,  there  is  the  D  position.  Could  you  tell  us 
something  of  that  ?  A  The  D  position  handles  all  ground 
traffic,  all  taxiing  aircraft,  aircraft  requesting  to  taxi  to 
the  runway,  aircraft  requesting  to  taxi  off  the  runway, 
or  cleared  to  their  gate,  and  parking  traffic.  All  vehicular 
traffic  and  persons  on  the  ramps  are  controlled  by  ground 
control. 

Q  And  what  frequency  is  that?  A  121.9. 

Q  Now,  when  an  aircraft  on  the  ground  does  not  have 
a  transmitter  that  is  tuned  to  that  frequency,  how  is  he 
controlled  on  the  ground?  A  The  aircraft  that  is  not 
tuned  to  121.9? 

Q  Yes.  A  Well,  he  can  work  it  through  the  A  posi¬ 
tion.  The  A  controller  can  work  with  the  aircraft. 

Q  Now,  is  that  the  only  frequency  that  the  D  position 
uses?  A  No.  They  have  other  frequencies.  I  don’t  re- 
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call  what  they  were,  now. 

2988  Q  But  for  the  purpose  of  ground  control?  A 
Well,  their  primary  frequency  was  121.9.  They 

had  other  frequencies  for  ground  control.  I  don’t  recall 
offhand  what  they  were. 

Q  To  return  briefly  to  the  C  position,  what  frequency 
did  that  use?  A  I  beg  your  pardon? 

Q  The  C  position.  A  118.3  was  their  primary  fre¬ 
quency.  In  instrument  weather,  however,  they  had  126.18 
and  134.64  for  the  military  aircraft. 

Q  Now,  what  did  you  say  the  other  positions  were  in 
the  tower?  The  L  position?  A  The  L  position,  and  the 
GCA  position. 

Q  The  L  position  and  the  GCA  position.  What  is  the 
function  of  the  L  position?  A  The  L  position  is  quite 
similar  to  the  B  position,  except  that  the  center — air  route 
traffic  control  center — will  call  the  L  position  and  inform 
them  they  have  an  estimate  of  inbound  instrument  traf¬ 
fic.  And  that  is  then  given  to  the  approach  controller, 
who  then  becomes  aware  that  he  has  approaching  traffic. 

Q  The  approach  control  for  the  instrument  flight  rules 
is  given  that  information?  Is  that  it?  A  That  is  cor¬ 
rect.  It  is  given  to  the  L  position  by  the  air  route 

2989  traffic  control  center,  and  then  it  is  given  to  the 
approach  controller. 

Q  Which  is  the  C  position  ?  A  Which  is  the  C  posi¬ 
tion. 

Q  Who  ultimately  turns  that  aircraft  over  to  the  A 
position?  Is  that  right?  A  That  is  correct. 

Q  What  is  the  GCA?  A  The  GCA  is  ground; control 
approach.  It  is  radar  equipment.  It  is  a  navigational 
aid  to  an  aircraft  landing. 

Q  And  where  was  that  in  the  tower  on  that  day?  A 
It  was  in  the  rear  of  the  tower,  in  a  tent  enclosure^ 

Q  And  what  does  that  have?  A  radarscope  in  it,  in 
that  tent?  A  That  is  correct.  It  has  radarscopes  in 
there. 
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Q  And  does  it  have,  then,  transmission  facilities?  A 
That  is  correct.  It  can  transmit  and  receive  direct  to  and 
from  the  aircraft. 

Q  Is  there  any  other  person  on  duty  in  the  tower 
besides  the  persons  manning  those  positions  that  you 
have  described?  A  We  have  a  watch  supervisor  on 
duty. 

Q  And  who  was  that  on  the  morning  of  November  1, 
1949?  A  Donovan  Davis  was  the  watch  supervi- 

2990  sor  at  the  time  of  the  incident. 

Q  Do  you  remember  who  was  occupying  the 
other  positions  that  morning?  A  I  was  on  the  A  posi¬ 
tion.  The  C  position  was  a  man  by  the — Robert  Union. 
I  don’t  recall  who  was  working  the  L  position.  Edvrard 
Wade  was  working  GCA.  And  Joseph  Zaco  was  on  the 
ground  control  position.  John  Rydstrom  was  working 
the  B  position. 

Q  Now,  did  the  A  position  have  any  particular  spot 
that  he  stayed  at  in  the  tower?  A  Yes.  The  A  position 
was  a  fixed  location,  generally  speaking.  As  far  as  the 
position,  however,  the  controller  could  turn  around  and 
observe  all  portions  of  his  control  zone. 

Q  Could  observe  all  portions  of  the  control  what,  did 
you  say?  A  Control  zone. 

Q  And  how  was  his  microphone  connected?  You  say 
there  was  a  hand  microphone;  and  did  it  have  a  long 
cord  on  it?  A  It  had  a  long,  retractable  cord,  coil  cord, 
that  the  plug  was  fastened  under  the  desk  to  a  connec¬ 
tion,  and  it  would  stretch  to  quite  a  distance. 

Q  Did  any  of  the  other  positions  have  that  kind 

2991  of  equipment  for  the  hand  microphones?  A  The 
ground  control  had  that  type  of  equipment. 

Q  It  was  those  two,  then,  that  had  it? — the  local  con¬ 
trol,  the  A  position,  and  the  D  position?  A  That  is 
right. 

Q  On  the  morning  of  November  1,  1949,  did  you  have 
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occasion  to  deal  with  a  P-38?  A  Yes,  I  did.  ; 

Q  And  when  did  you  first  learn  anything  about  the 
P-38?  A  Approximately  11:15.  Mr.  Davis  advised  me 
of  a  Bolivian  P-38  was  taxiing  out,  and  using  126.18 
megacycles. 

Q  And  did  he  give  you  any  instructions  about  dealing 
with  it  on  the  ground?  I  mean  to  say,  did  he  tell  you 
you  were  to — .  Strike  that. 

Did  he  tell  you  it  would  be  on  the  ground  frequency, 
or  did  he  mention  anything  about  that?  A  He  men¬ 
tioned — 

MR.  BRESS :  I  object,  if  the  Court  pleases.  Begin¬ 
ning  with  November  1,  1949,  I  object  to  the  leading  ques¬ 
tion  of  the  Government’s  own  witness — “Did  he  tell  you 
that  vou  should  do  so  and  so?” 

I  think  that  the  question  ought  to  be,  “What  did  he  tell 
you  about?”  We  were  limited  in  that  way  in  the  presen¬ 
tation  of  our  direct  case,  and  I  think  the  defense 
2992  should  likewise  be  limited. 

MR.  O’DONOGHUE :  I  don’t  believe  we  got  be¬ 
yond  that,  anyhow.  It  may  be  a  reasonable  objection. 

THE  COURT :  Let  us  not  lead  in  a  matter  that  might 
be  construed  as  material. 

MR.  O’DONOGHUE :  Yes,  sir. 

BY  MR.  O’DONOGHUE: 

Q  When  did  you  first  see  the  P-38? 

MR.  BRESS:  Excuse  me.  Was  there  an  answer  to 
the  question  I  objected  to? 

THE  COURT:  If  so,  the  answer  is  stricken  out. 

BY  MR.  O’DONOGHUE : 

Q  When  did  you  first  see  the  P-38?  A  Approximate¬ 
ly  11:30.  j 

Q  And  where  did  you  see  it?  A  On  the  ramp  just 
north  of  the  tower,  taxiing  south. 

Q  And  did  you  have  any  contact  with  him  at  that 
time?  A  I  established  one-way  communication  with  the 
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aircraft  at  that  time.  I  called  “Bolivian  48.” 

Q  Is  there  any  reason  why  you  called  him  that?  A 
Well,  Mr.  Davis  didn’t  say  anything  about  the  identifica¬ 
tion  of  the  aircraft.  “48”  was  written  on  the  cowling  of 
the  P-38,  identifying  him  as  Bolivian  48. 

Q  And  what  do  you  mean  by  saying  you  established 
— what  did  you  say?  “One  way”?  A  One  way. 

2993  Q  What  do  you  mean  by  that?  A  I  called  this 
P-38  and  identified  him  as  Bolivian  48,  while  he 

was  taxiing  in  front  of  the  tower,  and  asked  if  he  read 
the  tower;  and  he  waved  his  head  and  acknowledged  it 
for  that  message.  However,  I  received  no  transmission 
from  the  aircraft  at  that  time. 

Q  Will  you  keep  your  voice  up,  Mr.  Tigner.  A  Yes. 
Q  Some  people  may  have  trouble  hearing  it. 

What  did  you  say  to  him  at  that  time?  A  After  he 
had  acknowledged  by  waving  his  hand? 

Q  Did  you  say  anything  more  at  that  time?  A  Yes. 
I  cleared  Bolivian  48  to  taxi  to  runway  3,  and  gave  him 
the  wind  and  the  altimeter  setting  at  that  time. 

Q  And  what  did  he  do  then?  A  He  continued  taxi¬ 
ing  towards  runway  3. 

Q  And  what  was  your  next  contact  with  him?  A 
Well,  he  apparently  made  a  wrong  turn  going  to  run¬ 
way  3. 

MR.  BRESS :  Objection,  if  the  Court  pleases. 

MR.  WARNER :  Objection. 

THE  COURT :  Well,  when  was  your  next  contact  with 
him?  Apart  from  what  he  made  or  did  or  did 

2994  not  do,  when  was  your  next  contact  with  him? 

THE  WITNESS:  When  he  had  entered  run¬ 
way  9  and  27  and  was  about  the  proceed  across  runway  3, 
I  contacted  him  at  that  time. 

BY  MR.  O’DONOGHUE : 

Q  And  what  did  you  tell  him?  A  I  told  him  that  we 
were — to  hold  clear  of  runway  3,  because  I  had  traffic  on 


1275  A 


final  landing  on  runway  3,  and  that  we  were  using  run¬ 
way  3;  to  make  a  180-degree  turn  and  taxi  back  to  run¬ 
way  3;  that  he  could  use  runway  36,  if  he  desired!,  but  to 
hold  clear  of  runway  3. 

Q  What  did  he  do  then?  A  He  made  his  180  and 
taxied  back  to  the  run-up  area  for  runway  3. 

Q  I  wonder  if  you  could  show  on  this  chart,  since 
these  runways  and  taxiing  strips  are  somewhat  confusing, 
what  you  mean  by  his  route.  Could  you  come  down 
here  and  point  that  out  to  us? 

(At  the  chart:)  Can  you  do  that? 

A  Yes,  sir.  When  I  first  saw  the  P-38  on  the  ramp, 
he  was  approximately  in  this  position.  He  continued  to 
taxi  around  the  ramp  and  made  a  left  turn  on  taxi  strip 
No.  6,  continuing  taxiing  south.  He  made  a  left  turn 
on  runway  9. 

At  that  time  he  was  told  to  hold  clear  of  this 
2995  runway,  because  I  had  traffic  on  final;  to  make  a 
ISO-degree  turn  and  taxi  back  to  runway  3;  which 
he  did — although  I  did  advise  him  that  he  could  use  run¬ 
way  36,  if  he  wished  to  use  it.  However,  he  elected  to 
make  the  180-degree  turn  and  go  back  to  the  run-up  posi¬ 
tion  for  runway  3. 

MR.  O’DONOGHUE:  And  could  you  see  that,  Your 
Honor? 

THE  COURT :  I  couldn’t. 

BY  MR.  O’DONOGHUE : 

Q  Will  you  resume  your  place,  Mr.  Tigner. 

Now,  thereafter,  did  you  have  any  contact  with  him 
while  he  was  on  the  ground?  A  After  he  made  his 
180-degree  turn? 

Q  Yes.  A  Yes.  He  requested  clearance  to  depart. 

Q  He  called  you?  A  That  is  correct. 

Q  And  requested  clearance  to  depart?  A  That  is  cor¬ 
rect. 

Q  And  could  you  hear  him  all  right?  A  Yes;  I  heard 
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him  at  that  time,  and  I  heard  him  also  acknowledge  for 
the  180-degree  turn  back  for  the  runway. 

Q  What  acknowledgment  did  he  make  to  that  instruc¬ 
tion  about  the  180-degree  turn?  A  I  don’t  recall  his 
language.  I  do  know  he  answered. 

2996  Q  Now,  you  say  you  could  hear  him  all  right, 
both  of  those  times?  A  That  is  correct. 

Q  And  when  he  asked  for  takeoff  clearance,  what  did 
you  do  or  say?  A  I  cleared  him  “Bolivian  927”  for 
takeoff  on  runway  3. 

Q  Why  did  you  call  him  Bolivian  927?  A  When  he 
taxied  back  to  the  tower,  we  got  his  identification  off  of 
the  tail  section,  and  he  identified  himself  as  Bolivian  927. 

Q  When  he  made  the  call  to  you?  A  That  is  cor¬ 
rect. 

Q  And  do  you  know  what  time  this  was  when  you 
gave  him  takeoff  clearance?  A  I  don’t  recall  from 
memory  just  what  time  it  was.  I  believe  it  was  11:37. 

Q  Now,  what  did  he  do  after  that?  A  He  departed 
runway  3  and  made  a  left  turn;  after  he  got  airborne 
about  400  feet,  he  made  a  left  turn  and  proceeded  north¬ 
west  climbing. 

Q  What  runway  did  he  take  off  on?  A  Runway  3. 

Q  And  when  he  was  airborne,  what  did  you 

2997  say  he  did?  A  He  made  a  left  turn  and  pro¬ 
ceeded  northwest  in  a  climb. 

Q  And  how  long  did  you  continue  to  watch  him?  A 
I  didn’t  continuously  watch  him;  but  I  did  see  him  when 
he  was  five  miles  northwest  and  still  climbing,  on  a  north¬ 
west  heading. 

Q  And  did  you  see  him  after  that?  A  I  saw  him  one 
time  after  that.  I  believe  Mr.  Davis  called  that  to  my 
attention.  I  saw  him  about  eight  miles  west  of  the  air¬ 
port,  heading  south,  at  about  4,000  feet. 

Q  And  where  was  he  in  regard  to  a  north-south  posi¬ 
tion,  relative  to  you?  Was  he  north  of  the  airport  or 
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south  of  it,  or  what,  when  he  was  on  this  south  heading? 
A  He  was  about  due  west  of  the  airport,  eight  miles,  at 
that  time. 

Q  And  could  you  make  any  estimate  of  his  altitude? 
A  I  would  say  approximately  4,000  feet. 

Q  Now,  did  you  watch  him  after  that?  A  j  After  I 
saw  him  eight  miles  west  at  four  thousand,  on  a  south 
heading? 

Q  Yes.  A  X  didn’t  observe  him  at  this  time  any 
longer,  no. 

Q  Now,  after  that  time,  after  you  lost,  after  you 
saw  him  on  his  way  south,  did  there  come  a  time 

2998  when  you  had  any  contact  with  an  Eastern  DC-4? 
A  I  don’t  know  whether  it  was  before  or  after  I 

saw  the  P-38  eight  miles  west — it  may  have  been  before 
or  it  may  have  been  after — I  contacted  an  Eastern  DC-4. 

Q  What  flight  number  was  that?  Do  you  remember? 
A  Eastern  537. 

Q  And  what  was  vour  first  contact  with  that  plane, 
Eastern  plane  537?  A  He  checked  me  about  17  miles 
northeast,  and  he  was  cleared  to  enter  the  left  traffic 
pattern  for  runway  3,  and  he  was  given  the  windi 

Q  And  do  you  know  what  time  that  was?  A  No, 
sir.  i 

Q  Now,  did  vou  ever  see  this  plane,  this  Eastern 
DC-4?  A  Yes. 

i 

Q  Do  you  remember  when  you  first  saw  him?  A 
No,  I  don’t  recall  when  I  first  saw  him. 

Q  Well,  where  do  you  remember  seeing  him  at  all, 
if  you  saw  him?  A  As  of  right  now  I  can  visualize 
him  in  my  mind  on  a  left  base  about  a  mile  and'  a  half 
west  of  the  field,  slightly  south,  maybe  a  quarter  of  a 
mile  south  of  the  tower,  on  a  base  leg  for  runway  3. 

Q  Now,  in  your  first  contact  with  the  Eastern 

2999  DC-4,  you  say  you  cleared  him  into  the  traffic  pat¬ 
tern  for  runway  3.  Is  that  correct?  A  I  cleared 
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him  into  the  left  traffic  pattern  for  runway  3. 

Q  The  left  traffic  pattern.  And  did  you  say  anything 
else  to  him  at  that  time?  A  I  gave  him  the  wind  at 
that  time.  But  I  believe  that  is  all  I  said  at  that  time, 
except  I  don’t  remember  where  he  was  to  check  me,  but 
he  was  to  check  me  closer  to  the  field,  perhaps  east  of 
the  Capitol  or  Hains  Point.  I  don’t  know  which. 

Q  And  after  that,  when  was  your  next  contact  with 
the  Eastern  plane?  A  Eastern  537  was  cleared  to  land 
when  he  was  north  of  the  airport. 

Q  Did  he  call  you  or  you  call  him? 

MR.  BRESS:  I  object,  if  the  Court  pleases.  The 
witness  has  said  that  he  doesn’t  know  where  Eastern  was 
at  any  time  until  he  saw  him  one  and  a  half  miles  west 
of  the  field  on  his  base  leg.  He  doesn’t  recall  seeing 
him  at  any  time  prior  to  that. 

He  is  now,  in  this  question,  stating  that  when  he  gave 
a  transmission,  the  plane  was  north  of  the  field.  This 
is  on  a  material  point. 

MR.  O’DONOGHUE:  Mr.  Reporter,  would  you 
3000  mind  reading  my  question? 

THE  REPORTER  (reading).  “Question:  Did 
he  call  you  or  you  call  him?” 

MR.  BRESS:  And  the  previous  question  and  answer. 

THE  REPORTER  (reading).  “Question:  And  after 
that,  when  was  your  next  contact  with  the  Eastern  plane? 

“Answer:  Eastern  537  was  cleared  to  land  when  he 
was  north  of  the  airport.” 

MR.  BRESS:  That  is.  not  responsive,  if  the  Court 
pleases,  as  to  what  transmission,  he  having  said  he  did 
not  see  Eastern  until  Eastern  was  on  the  base  leg.  Now 
he  states  he  was  cleared  to  land  when  he  was  north  of 
the  airport. 

THE  COURT :  How  do  you  know  he  was  north  of  the 
airport? 

THE  WITNESS:  I  did  see  Eastern  prior  to  this  base 
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leg  I  am  speaking  of.  I  can  visualize  the  Eastern  DC-4 
in  my  mind  today  on  this  base  leg.  I  don’t  remember 
what  his  ground  tracks  were  across  Hains  Point  and 
across  the  north  end  of  the  field.  But  I  saw  Eastern  and 
he  was  north  of  the  field  when  I  cleared  him  to  land. 

MR.  BRESS:  Do  I  understand  that  you  cleared  him 
to  land  at  a  position  when  he  was  north  of  the  field? 

MR.  O’DONOGHUE:  I  object  to  interrogation  at  this 
point  by  plaintiff’s  counsel. 

MR.  BRESS:  I  don’t  understand  clearly  the 

3001  answer  of  the  witness- 

MR.  O’DONOGHUE :  You  will  have  an  opportu¬ 
nity  to  cross-examine. 

THE  COURT:  I  understood  you  to  say,  sir,  in  re¬ 
sponse  to  a  question  by  Government  counsel,  that  you 
cleared  Eastern  to  land  when  he  was  north  of  the  field. 
Now  the  question  is,  how  do  you  know,  when  you  made 
that  clearance,  that  he,  Eastern,  was  north  of  the  field? 

THE  WITNESS:  Well,  he  hadn’t  started  his  turn  to 
the  south;  so  he  had  to  be  north  of  the  field. 

I  don’t  remember  what  his.  ground  tracks  were;  or  his 
exact  position.  I  did  see  him  come  across  the  north  end 
of  the  field,  and  I  recall  telling  him  to  land  at  that  time. 

MR.  BRESS:  I  submit  he  has  not  answered  in  re¬ 
sponse  to  the  question.  And  the  reason  why  I  want  a 
specific  answer  to  it,  Your  Honor,  is  this  witness  has 
already  testified  twice  before — 

MR.  O’DONOGHUE :  I  certainly  object  to  any  such 
intervention  as  this.  Your  Honor. 

THE  COURT:  We  are  just  about  45  minutes;  ahead 
of  schedule  when  this  business  comes  up  this  morning. 

I  will  let  the  answer  stand.  You  may  cross-examine. 
I  think  he  has  answered  my  question,  if  I  am  any  judge. 

BY  MR.  O’DONOGHUE : 

Q  Now,  did  you  see  the  P-38  again  after  this 

3002  time?  A  After  Eastern  had  been  cleared  to  land? 

Q  Yes.  A  Yes,  I  did. 
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Q  After  seeing  the  P-38  flying  south,  far  west  of  the 
airport — or  what  did  you  say?  About  eight  miles  west 
of  the  airport?  A  Approximately  eight  miles  west  of 
the  airport. 

Q  And  clearing  the — . 

Let  me  start  that  over  again.  Strike  that,  please. 

Had  you  seen  the  P-38  west  of  the  airport  prior  to  or 
after  the  clearance  to  land  was  given  to  the  Eastern 
DC-4?  A  I  don’t  recollect  positively.  I  would  say  it 
was  prior  to  the  clearance  of  Eastern. 

MR.  BRESS:  The  witness  doesn’t  recollect;  but  now 
he  says  it  "was  prior. 

I  don’t  know  what  the  answer  is,  Your  Honor.  I  move 
the  answer  be  stricken,  as  not  an  answer  to  the  question. 

THE  COURT:  Obviously,  if  you  have  no  recollection, 
then  what  you  say  is  a  guess,  isn’t  it? 

THE  WITNESS:  That  is  right. 

THE  COURT :  That  will  go  out. 

All  right. 

BY  MR.  O’DONOGHUE : 

Q  Was  it  after  the  clearance  of  the  DC-4  to  land  that 
vou  again  saw  the  P-38?  A  Yes. 

3003  Q  And  do  you  know  how  long  a  time  after  the 
clearance  of  the  DC-4  it  was  that  you  saw  the 
P-3S?  A  No,  I  don’t. 

Q  Now,  where  did  you  see  him  at  that  time?  A  The 
P-38? 

Q  Yes.  A  About  seven  miles  south  of  the  airport. 

Q  And  did  you  have  any  contact  with  him  by  way  of 
radio  at  that  time?  A  Yes. 

Q  What  was  the  P-38  doing  when  you  saw  him  at 
that  time?  A  He  was  on  an  easterly  heading  seven 
miles  south  of  the  airport,  starting  a  turn  to  the  left. 

Q  And  you  say  that  you  then  had  some  contact  with 
him?  A  Yes. 

Q  WHhat  was  this  contact?  A  Mr.  Union  advised  me 
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that  the  P-38  had  requested  landing  instructions,  jl  called 
“Bolivian  927,  Washington  tower,  cleared  to  enter  left 
traffic  pattern,  runway  3,”  and  gave  him  the  wind  and 
requested  he  check  down  wind  leg,  west  of  the  airport. 

MR.  AIIERNE:  Your  Honor,  may  we  have 
3004  that  answer  read  back  please? 

THE  COURT:  Very  well,  Mr.  Reporter. 

(The  last  answer  was  read  by  the  reporter.) 

BY  MR.  O’DONOGHUE : 

Q  Was  there  any  acknowledgment  of  that  transmis¬ 
sion?  A  No.  | 


Q  Where  was  the  P-38  at  the  time  you  were  making 
this  transmission?  A  He  was  still  continuing  this  left 
turn.  He  was  on  a  northwesterly  heading  at  that  time, 
still  south  of  the  airport  about  seven  miles. 

Q  And  what  did  you  do  after  that?  A  Well,  I  called 
“Bolivian  927.”  And  when  he  didn’t  answer,  I  asked 
“Bolivian  927,  did  you  request  landing  instructions?” 

Q  And  did  you  receive  any  answer  to  that?  A  Yes. 
He  indicated  that  he  had  requested  and  wanted  landing 
instructions.  j 

Q  And  what  did  you  do  then?  A  I  then  reissued 
the  clearance  into  the  pattern — “Bolivian  927  cleared  to 
enter  left  traffic  pattern,  runway3,” — and  gave  him  the 
wind  and  asked  him  to  report  downwind  leg  west  of  the 
airport.  And  he  acknowledged  for  that. 

Q  And  where  was  he  at  the  time  of  his  acknowledg¬ 
ment  of  those  instructions?  A  He  was  about  five 


3005  miles  south,  slightly  to  the  southwest  of  the  airport 

by  that  time  , still  in  a  northwesterly  heading,  but 

in  a  left  turn,  continuing  towards  the  west  in  that.  ,  That 

is  the  last  I  observed  of  him  at  that  time. 

Q  Did  vou  continue  to  watch  him  then?  A  No. 

v  _  *  _  < 

Q  Well,  when  did  you  next  see  him?  What  were  the 

circumstances  under  which  you  next  saw  him?  A  Mr. 

Union  called  it  to  my  attention  that  it  appeared  that  he 
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had  his  gear  down  and  appeared  to  be  on  a  steep  ap¬ 
proach. 

Q  How  long  after  his  acknowledgment  of  the  clear¬ 
ance  into  the  left  traffic  pattern  was  it  that  Mr.  Union 
said  this  to  you?  A  Just  a  matter  of  seconds. 

Q  What  did  you  say?  A  A  matter  of  seconds. 

Q  A  matter  of  seconds?  A  Yes. 

Q  And  did  you  then  look  at  the  plane?  A  Yes,  I  did. 
Q  And  wiiere  was  he  at  that  point?  A  He  was  five 
miles,  approximately,  five  miles  southwest  of  the  airport, 
at  about  4,000  feet. 

3006  Q  And  what  was  his  heading?  A  He  was 
heading  northeasterly,  with  gear  dowrn — I  could 
see  his  gear  down — and  descending  rapidly. 

Q  Did  you  send  any  other  message  to  him  at  that 
time?  A  Yes.  When  I  saw  him  five  miles  south  of 
there  descending  steeply,  I  called  “Bolivian  927,  make  a 
360  to  your  left.  You  are  No.  2  to  land.  Traffic  is  an 
Eastern  DC-4,  turning  final  ahead  and  below  you.” 

MR.  AHERNE:  I  am  sorry.  I  didn’t  get  that  an¬ 
swer.  May  wre  have  it  read? 

(The  last  answer  was  read  bv  the  reporter.) 

BY  MR.  O’DONOGHUE : 

Q  Will  you  try  to  keep  your  voice  up,  Mr.  Tigner? 
A  Yes,  sir. 

Q  Did  you  receive  any  acknowledgment  for  that  mes¬ 
sage?  A  No,  I  did  not. 

Q  Do  you  know  what  time  it  was  when  you  had  the 

communication  with  the  P-38  when  vou  saw  it  below 

•> 

Alexandria?  A  When  I  savr  it  on  easterly  heading? 
Is  that  your  reference? 

Q  Well,  wdien  you  had  radio  communication  with  it, 
the  first  radio  communication  with  it,  when  you  saw  it 
belowr  Alexandria.  A  I  don’t  know  what  time  it  was 
exactly.  It  was  after  Eastern  537  had  been  cleared  to 
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land. 

3007  Q  Well,  how  much  time  elapsed  between  that 
message  and  the  message  you  mentioned  just  now 

as  having  been  given  to  the  P-3S  telling  him  about  the 
Eastern  plane  ahead  and  below  him?  A  How  much 
time  elapsed  from  when  Eastern  was  cleared  to  land? 

Q  No.  Between  the  first  and  third  messages  to  the — 
A  P-38? 

Q  P-38.  A  I  would  say  30  to  40  seconds. 

Q  Now,  returning  to  the  message,  the  most  recent  one 
you  have  told  us  about,  where  was  the  P-38  when  you 
completed  that  message?  A  He  was  still  south  of  Alex¬ 
andria,  descending  from  four  thousand  rapidly.  I  would 
say  around  four  miles  from  the  airport. 

Q  Four  miles?  A  At  the  completion  of  that  trans¬ 
mission.  | 

Q  Did  he  acknowledge  for  that  transmission?  A  For 
this  360  we  are  talking  about? 

Q  Yes.  A  No ;  he  did  not. 

Q  Did  he  give  any  indication  of  compliance  with  it? 
A  No;  he  did  not. 

3008  Q  What  did  you  do  after  that?  A  I  called 
him  right  back — “Bolivian  927,  turn  left,  turn  left. 

You  are  No.  2  to  land,  following  an  Eastern  DC-4  turning 
final  ahead  and  below  you.”  j 

Q  And  did  he  acknowledge  that  message?  A  No; 
he  did  not. 

Q  Did  he  give  any  indication  of  compliance  with  it? 
A  No. 

Q  At  the  time  you  completed  that  message,  could  you 
tell  us  approximately  where  he  was?  A  He  was  ap¬ 
proximately  two  miles  from  the  end  of  runway  3. 

Q  Now,  during  this  series  of  transmissions,  do  you 
know  where  the  DC-4  was?  A  The  DC-4  was  on  its 
base,  turning  all  the  time,  turning  from  base  into  final. 

Q  And  approximately  where  was  he?  A  At  the  end 
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had  his  gear  down  and  appeared  to  be  on  a  steep  ap¬ 
proach. 

Q  How  long  after  his  acknowledgment  of  the  clear¬ 
ance  into  the  left  traffic  pattern  was  it  that  Mr.  Union 
said  this  to  yon?  A  Just  a  matter  of  seconds. 

Q  What  did  you  say?  A  A  matter  of  seconds. 

Q  A  matter  of  seconds?  A  Yes. 

Q  And  did  you  then  look  at  the  plane?  A  Yes,  I  did. 

Q  And  -where  was  he  at  that  point?  A  He  was  five 
miles,  approximately,  five  miles  southwest  of  the  airport, 
at  about  4,000  feet. 

3006  Q  And  what  was  his  heading?  A  He  was 
heading  northeasterly,  with  gear  dowm — I  could 
see  his  gear  down — and  descending  rapidly. 

Q  Did  you  send  any  other  message  to  him  at  that 
time?  A  Yes.  When  I  saw  him  five  miles  south  of 
there  descending  steeply,  I  called  “Bolivian  927,  make  a 
360  to  your  left.  You  are  No.  2  to  land.  Traffic  is  an 
Eastern  DC-4,  turning  final  ahead  and  below  you.” 

MR.  AHERNE:  I  am  sorry.  I  didn’t  get  that  an¬ 
swer.  May  we  have  it  read? 

(The  last  answer  was  read  bv  the  reporter.) 

BY  MR.  O’DONOGHUE : 

Q  Will  you  try  to  keep  your  voice  up,  Mr.  Tigner? 
A  Yes,  sir. 

Q  Did  you  receive  any  acknowledgment  for  that  mes¬ 
sage?  A  No,  I  did  not. 

Q  Do  you  know  what  time  it  was  when  you  had  the 
communication  with  the  P-38  when  you  saw  it  below 
Alexandria?  A  When  I  saw  it  on  easterly  heading? 
Is  that  your  reference? 

Q  Well,  when  you  had  radio  communication  with  it, 
the  first  radio  communication  -with  it,  when  you  saw  it 
below  Alexandria.  A  I  don’t  know  what  time  it  was 
exactly.  It  was  after  Eastern  537  had  been  cleared  to 
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land. 

3007  Q  Well,  how  much  time  elapsed  between  that 
message  and  the  message  you  mentioned  just  now 

as  having  been  given  to  the  P-38  telling  him  about  the 
Eastern  plane  ahead  and  below  him?  A  How  much 
time  elapsed  from  when  Eastern  was  cleared  to  land? 

Q  No.  Between  the  first  and  third  messages  to  the — 
A  P-38?  j 

Q  P-38.  A  I  would  say  30  to  40  seconds. 

Q  Now,  returning  to  the  message,  the  most  recent  one 
you  have  told  us  about,  where  was  the  P-38  when  you 
completed  that  message?  A  He  was  still  south  of  Alex¬ 
andria,  descending  from  four  thousand  rapidly.  I  would 
say  around  four  miles  from  the  airport. 

Q  Four  miles?  A  At  the  completion  of  that  trans¬ 
mission.  j 

Q  Did  he  acknowledge  for  that  transmission?  A  For 
this  360  we  are  talking  about?  j 

Q  Yes.  A  No;  he  did  not. 

Q  Did  he  give  any  indication  of  compliance  with  it? 
A  No;  he  did  not. 

3008  Q  What  did  you  do  after  that?  A  1  called 
him  right  back — “Bolivian  927,  turn  left,  turn  left. 

You  are  No.  2  to  land,  following  an  Eastern  DC-4  turning 
final  ahead  and  below  you.” 

Q  And  did  he  acknowledge  that  message?  A  No; 

he  did  not.  i 

Q  Did  he  give  any  indication  of  compliance  With  it? 
A  No.  *  j 

Q  At  the  time  you  completed  that  message,  could  you 
tell  us  approximately  where  he  was?  A  He  was  ap¬ 
proximately  two  miles  from  the  end  of  runway  3. 

Q  Now,  during  this  series  of  transmissions,  do  you 
know  where  the  DC-4  was?  A  The  DC-4  was  on  its 
base,  turning  all  the  time,  turning  from  base  into  final. 

Q  And  approximately  where  was  he?  A  At  the  end 
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of  the  second  transmission  to  the  P-38? 

Q  Yes.  Where  was  he  at  that  time? 

MR.  BRESS:  The  second  transmission?  What  is  the 
second  transmission?  You  have  them  by  numbers,  now. 

THE  WITNESS:  The  time  I  told  him  to  turn  left, 
is  the  second  transmission. 

BY  MR.  O’DONOGHUE : 

Q  Where  was  the  DC-4  at  that  time?  A  He 

3009  was  approximately  one  mile  from  the  end  of  the 
runway  at  that  time,  still  turning. 

Q  Still  turning?  A  That  is  right. 

Q  And  what  did  you  do  after  that?  A  When  I  saw 
the  P-38  wasn’t  going  to  comply  with  my  instructions,  I 
went  to  119.1  megacycles  and  called  “Eastern  537,  make 
an  immediate  left  turn.  Traffic  is  P-38  above  and  behind 
you.” 

Q  And  was  there  any  acknowledgment  of  that  mes¬ 
sage?  A  An  acknowledgment  by  compliance  only,  as  I 
recall. 

Q  What  did  you  do  after  that?  A  I  started  to  go 
back  to  the  P-38,  to  call  the  P-38,  but  I  didn’t  have  time, 
before  the  collision. 

Q  Now,  you  said,  I  believe,  that  Eastern  complied. 
Can  you  describe  just  what  the  Eastern  plane  did?  A 
It  levelled  off,  and  as  soon,  as  even  while  I  was  talking  to 
him,  he  started  levelling  off  and  started  a  slight  left 
turn,  just  dipped  his  left  wing  just  a  bit. 

Q  Dipped  his  left  wing?  And  how  much  of  a  turn 
had  he  effected,  if  any,  before  the  collision?  A  Very 
little. 

Q  And  did  the  P-38  change  its  course  at  any  time, 
after  you  saw  him  about  four  miles  away?  A  No. 

3010  Q  And  could  you  give  any  approximation  of  his 
speed?  A  No. 

Q  Could  you  give  any  approximation  of  his  rate  of 
descent?  A  Only  that  it  was  very  rapid. 
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Q  What  about  the  speed  of  the  DC-4?  Could  you  give 
us  any  approximation  as  to  that?  A  No,  sir. 

Q  Was  it  normal  speed  for  that  type  of  plane,;  or  was 
it  fast  or  slow,  under  those  circumstances?  A  I  would 
say  it  appeared  to  be  a  normal  approach  speed  for  the 
DC-4. 

Q  And  what  about  the  approach  speed  of  the  P-38? 
Did  that  appear  to  be  a  normal  approach  speed? 

MR.  BRESS :  If  the  Court  pleases,  the  witness  doesn’t 
know  anything  about  P-38s  or  what  their  normal  ap¬ 
proach  speed  is. 

BY  MR.  O’DONOGHUE : 

Q  Have  you  any  training  in  the  operation  of  aircraft? 
A  I  don’t  understand  what  you  mean  by  that. 

Q  Have  you  any  training  in  piloting  aircraft?  -A  In 
piloting  aircraft?  ; 

Q  Yes.  A  Yes. 

Q  Are  you  a  pilot?  A  Yes- 
3011-20  Q  What  type  of  planes  have  you  flown?  A 
Stearman,  Super-Cruiser,  Piper  Pacer,  Cub, 
Aeronca — light  aircraft. 

Q  Well,  could  you  tell  whether  or  not  the  speed  of 
the  fighter  plane  appeared  to  be  baster  or  slower  or 
normal  for  an  approach  for  that  type  of  plane? 

MR.  BRESS:  If  the  Court  pleases,  the  witness  has 
never  seen  that  type  of  plane. 

THE  COURT:  He  said  he  couldn’t  approximate  the 
speed,  when  you  asked  him  the  question  just  a  short  time 
ago  'with  reference  to  its  course  and  its  speed.  He  said 
it  never  changed  its  course  and  he  couldn’t  approximate 
its  speed. 


3021  BY  MR.  O’DONOGHUE: 

Q  Mr.  Tigner,  I  believe  you  stated  that  just 
before  the  crash  the  Eastern  plane  started  the  turn  in 
compliance  with  the  instructions  you  gave  him?  A  That 
•is  correct. 
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Q  Now,  was  he  in  compliance  with  your  instructions, 
or  did  he  comply  with  your  instructions  during  the  entire 
time  you  had  him  under  your  control? 

MR.  BRESS:  Objection;  leading;  calling  for  a  con¬ 
clusion,  and  the  other  instructions  do  not  appear. 

THE  COURT:  I  think  the  objection  is  well  taken, 
Mr.  O’Donoghue. 

BY  MR.  O’DONOGHUE : 

Q  Can  you  tell  us  whether  or  not  there  was  any  failure 
to  comply  with  any  instructions  that  you  gave  the  East¬ 
ern  plane? 

MR.  BRESS:  The  same  objection. 

MR.  WARNER:  I  object. 

THE  COURT:  He  may  answer. 

THE  WITNESS :  I  didn’t  hear  the  question. 

BY  THE  COURT: 

Q  Let  me  ask  you  this  question:  Did  you  at  any  time 
during  the  period  that  you  were  in  control  of  the  A  sta¬ 
tion  in  the  tower  give  any  instructions  of  any  character 
to  the  Eastern  plane?  A  Yes. 

3022  THE  COURT:  You  may  go  on. 

BY  MR.  O’DONOGHUE : 

Q  Were  they  all  complied  with? 

MR.  BRESS:  I  object. 

MR.  WARNER:  May  I  say  something  here?  He  can¬ 
not  testify  as  to  what — 

THE  COURT:  Let  me  decide  what  he  can  testify 
about. 

You  object?  Tsn’t  that  right? 

MR.  WARNER:  Yes.  Can  T  state  the  reason  for  the 
objection? 

THE  COURT:  Well,  T  have  been  a  member  of  the 
bar  for  sometime,  T  think,  and  I  have  been  a  Judge 
quite  a  little  time.  I  don’t  want  anything  to  get  before 
the  jury  that  should  not,  Mr.  Warner.  T  say  that  so 
that  you  won’t  become  overzealous  in  your  role  as  an 
advocate. 
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BY  THE  COURT : 

Q  What  instructions  did  you  give  the  Eastern  plane 
and  when  were  the  first  instructions  given  as  to  time 
incidence?  A  Is  that  question  directed  to  me? 

Q  That  question  is  directed  to  you,  sir.  A  I  don’t 
remember  the  time  Eastern  537  reported  northeast  of 
the  airport  some  distance,  and  I  turned  him  into  the 
left  pattern  for  Runway  3. 

3023  He  complied  with  those  instructions,  and  I  cleared 
him  to  land,  and  he  proceeded  to  comply  with 

those  instructions,  and  when  I  advised  him  to  make  a 
left  turn  because  of  this  P-38  in  traffic,  he  complied 
with  those  instructions. 

THE  COURT :  Very  well. 

BY  MR.  O’DONOGHUE : 

Q  Now,  as  to  the  collision  between  the  two  planes, 
can  you  tell  us  what  the  attitude  of  the  two  planes  was. 
at  the  moment  of  collision?  A  Eastern  was  in  level 
flight,  just  starting  this  left  turn,  and  the  P-38  continued 
on  its  course  and  collided  in  nose-first  attitude,  striking 
the  left  engine  of  the  P-38 — the  left  engine  of  the  P-38 
struck  the  DC-4. 

Q  Now,  did  you  watch  it  after  the  collision?  A  Just 
momentarily. 

Q  What  did  you  do  after  that?  A  I  turned  and  ran 
to  the  emergency  alarm  system,  and  that  was  my  function 
at  that  time. 

Q  What  was  the  position  of  the  planes,  or  what  were 
they  doing  at  the  moment  you  turned  away,  the  moment 
before  you  turned  away,  I  better  say?  A  The  P-38  had 
glanced  off  to  the  right  and  hit  the  water,  and  the  DC-4 
was  sliced,  but  it  hadn’t  yet  broken  into  two  pieces  when 
I  turned  away  from  them. 

Q  Did  you  see  it  break  in  two?  A  No. 

3024  Q  Did  you  see  it  fall?  A  Well,  partially.  I 
saw  the  nose  of  it  drop  just  below  the  horizon.  I 
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didn’t  observe  the  fall  any  further  than  that. 

Q  When  you  say  drop  below  the  horizon,  do  you  mean 
below  the  horizontal?  A  Below  the  horizontal. 

Q  Could  you  tell  from  your  position  where  the  two 
planes,  where  geographically  the  two  planes  came  to¬ 
gether?  A  Where  they  collided? 

Q  Yes.  A  I  would  say  between  the  highway  and  the 
shoreline. 

Q  Between  the  highway  and  the  shoreline?  A  That 
is  right. 

Q  Is  that  in  extension  of  runway  3?  A  Yes,  it  is 
an  extension  of  Runway  3. 

MR.  O’DONOGHUE:  I  have  no  further  questions. 

MR.  BRESS:  May  we  approach  the  bench? 

(At  the  bench:) 

MR.  BRESS:  As  Your  Honor  can  see,  this  witness 
is  a  witness  on  some  critical  features  in  the  case,  and  T 
believe  that  he  is  as  much  an  Eastern  witness  as  he  is  a 
United  States  witness,  and  for  that  reason  I  want  to 
urge  the  Court  again  at  this  time  to  limit  the  cross- 
examination  of  this  witness  as  far  as  his  direct 
3025  testimony  has  been  brought  out  by  the  United 
States,  and  then  permit  Eastern  to  examine  him 
on  direct  examination,  and  T  will  cross-examine  again 
to  the  extent  that  Eastern  has  gone  on  direct. 

I  don’t  believe  that  Eastern,  by  reason  of  the  arrange¬ 
ments  worked  out  by  the  defendants  should  be  permitted 
to  put  on  its  entire  case  by  cross-examination,  and  not 
covered  in  direct  evidence. 

MR.  O’DONOGHUE:  We  haven’t  worked  out  anv  ar- 
rangement.  I  don’t  know  what  he  refers  to. 

He  is  more  privy  to  counsel  than  we  are. 

MR.  BRESS:  It  is  obvious  what  the  effect  of  the 
procedure  adopted  is.  I  don’t  believe  that  in  view  of  the 
fact  that  these  are  separate  suits,  merely  consolidated  for 
trial, — what  has  been  offered  thus  far  is  only  evidence 
for  the  Court,  it  is  not  evidence  for  the  jury. 
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The  jury  can  hear  it  to  the  extent  I  cross-examine,  and 
the  evidence  has  been  offered  which  Eastern  may  want 
to  adopt,  but  to  the  extent  that  there  is  anything  else 
that  Eastern  wants  to  ask,  Eastern  should  proceed  by 
direct  examination.  I  don’t  believe  that  Eastern  should 
have  the  right  to  offer  its  case  by  cross-examination. 

Therefore,  if  I  may  proceed  now  to  cross-examination, 
and  Your  Honor  grants  my  request  that  Eastern  should 
proceed  by  direct  examination,  then  I  will  wait 
3026  to  cross-examine  until  the  end  of  Eastern’s  exami¬ 
nation.  j 

If  Eastern  is  given  the  right,  which  I  submit  is  an 
undue  advantage,  to  cross-examine  at  this  time,  then  I 
will  have  to  comply  with  Your  Honor’s  ruling,  and  I  will 
defer  my  examination  until  the  end  of  the  Eastern 
cross-examination. 

THE  COURT:  Well,  of  course,  this  comes  out  of  the 
situation  that  develops  where  appellate  courts  are  not 
familiar  with  the  problem  of  the  trial  judges,  particularly 
where  you  are  trying  two  cases  at  the  same  time,  a  case 
involving  the  United  States,  in  which  the  Court  is  the 
final  arbiter  of  the  facts  and  the  law,  and  also  trying  a 
case  in  the  presence  of  the  jury  at  the  same  time.  Apart 
from  that  but  from  the  standpoint  of  orthodoxy,  this  wit¬ 
ness  has  been  offered  as  a  witness  by  the  United  States, 
and  you  make  the  request  to  let  him  be  cross-examined  at 
length  to  a  point  on  cross  covered  so  far.  You  envision 
a  disadvantage  to  you  by  virtue  of  the  fact  that  if  cross- 
examination  is  first  by  Eastern,  it  gets  some  advantage 
from  that.  I  don’t  think  that  at  all.  1 

MR.  BRESS:  No.  I  meant  if  Eastern  is  permitted 
to  cross-examine  this  witness  at  this  time,  then  Eastern 
is  putting  on  its  case  on  its  points  without  being  limited 
to  direct  examination. 


THE  COURT:  No,  I  think  not.  I  am  not  making  any 


point  of  that.  However,  why  don’t  you  let  him 


examine  first? 


! 
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All  right.  We  resolve  it  in  that  fashion. 

3027  MR.  BRESS:  Provided  Eastern  is  limited  to 
direct  examination. 

THE  COURT:  You  mean,  to  anything  you  bring  out 
in  cross. 

MR.  BRESS:  I  am  going  to  cross-examine  as  far  as 
the  United  States  is  concerned  in  chief. 

THE  COURT :  Yes,  on  his  direct. 

MR.  BRESS:  That  is  correct. 

THE  COURT:  Now,  you  are  through  with  the  cross- 
examination? 

MR.  BRESS :  Yes. 

THE  COURT:  What  does  Eastern  do? 

MR.  BRESS:  He  takes  the  witness  and  puts  him  on 
on  direct  examination.  He  may  cover — there  are  many 
facets  of  this  witness’  knowledge  that  haven’t  been  touch¬ 
ed  on  by  the  United  States. 

Now,  Eastern  can  get  that  in  by  cross-examination,  and 
that  is  not  the  way  it  should  get  in. 

THE  COURT :  So  Eastern,  presumably,  adopting  both 
the  direct  examination  by  the  United  States  and  your 
cross  has  its  case. 

MR.  BRESS:  Yes,  and  asked  no  direct  questions. 

THE  COURT:  Yes. 

MR.  BRESS:  But  if  it  doesn’t  do  that — 

THE  COURT:  You  -want  Eastern  to  put  on  direct 
examination  ? 

3028  MR.  BRESS:  Yes;  to  go  on  direct  examination. 

THE  COURT:  As  far  as  he  wants  to  go. 

MR.  AHERNE :  Mr.  Bress’  remark  about  arrange¬ 
ments  between  the  defendants  should  not  go  unchallenged. 

MR.  BRESS:  It  appears  to  be. 

MR.  AHERNE:  I  haven’t  observed,  Mr.  Bress,  that 
any  arrangement  has  been  worked  out  between  the  de¬ 
fendants. 

However,  we  have  an  observation  of  the  defacto  ar- 
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rangement  which  is  existing  between  Mr.  Bress  and  the 
defendant  Rios,  under  which  Mr.  Bress  put  the  defendant 
Rios  on  the  stand,  and  proceeded  as  he  did,  and  that 
should  be  made  as.  a  counter  observation.  That  is  all. 

MR.  BRESS:  I  called  him  as  an  adverse  party.  If 
Mr.  Eastern  ’were  here,  I  would  call  him. 

THE  COURT:  I  will  resolve  it.  I  will  call  the  wit¬ 
ness  who  just  left  the  stand  as  a  Government  witness, 
and  you  can  both  cross-examine  him  to  your  heart’s  con¬ 
tent. 

MR.  BRESS:  Will  you  permit — will  you  limit  the 
Eastern  cross-examination  to  only  the  subject  matter  of 
the  direct? 

THE  COURT:  No.  I  am  only  interested  in  getting 
the  truth,  and  I  am  not  going  to  be  in  any  way  en¬ 
cumbered  or  constrained  or  fixed  in  the  position  of  rigid¬ 
ity  with  reference  to  the  ascertainment  of  the  truth,  as 
far  as  it  can  be  ascertained  from  witnesses; 

3029  Now,  I  think  the  fair  thing  to  do  is  to  call  this 
witness  as  a  Court  witness.  That  means  that  you  can  go 
all  the  way. 

MR.  BRESS:  Well,  the  ascertainment  of  the  truth,  I 
believe,  is  more  accurately  attained  by  direct  examination 
and  cross-examination  because  I  say  this,  with  all  due 
respect  to  Your  Honor’s  observation,  that  if  Eastern, 
for  example,  is  permitted  by  cross-examination  on  facts 
not  brought  out  by  the  Government  or  by  me — 

THE  COURT:  Thus  far  I  adhere  to  the  schedule  you 
suggested,  in  other  words,  that  you  can  cross-examine 
with  reference  to  what  has  been  brought  out  on  direct  by 
the  Government’s  examination  of  this  witness,  and  then 
Eastern  is  going  to  be  restricted  to  what  you  character¬ 
ize  as  its  direct  examination  of  this  witness,  with  a  fur¬ 
ther  opportunity  for  you  to  cross-examine. 

I  think  it  is  a  tempest  in  a  teapot.  j 

MR.  BRESS:  But  with  respect  to  the  specific  points, 
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as  to  those  matters  which  have  not  been  covered  by  the 
Government,  and  which  I  don’t  cover,  the  mere  fact  if 
Mr.  Galiher  proceeds  as  to  those  matters  which  the  Gov¬ 
ernment  has  not  inquired  into,  then  certainly,  if  brought 
out  for  the  first  time  by  Eastern,  that  should  be  by  direct 
examination. 

THE  COURT:  If  you  want  adherence  to  orthodoxy, 
then  I  will  let  Eastern  cross-examine  with  reference 

3030  to  what  has  been  brought  out  by  the  Government, 
and  that  they  won’t  call  him  in  direct  examination 

until  the  time  comes  to  put  their  case  on. 

MR.  BRESS:  Very  well.  I  would  rather  adhere  to 
orthodoxy  and  let  Eastern  cross-examine  now. 

MR.  AHERNE:  Are  we  getting  a  liberal  course  in 
evidence? 

I  understand  that  you  were  to  determine  whether  a 
question  asked  was  within  the  scope  of  direct  examination, 
and  I  think  we  are  content  to  rely  on  your  ruling  made 
at  the  time. 

MR.  BRESS:  I  will  defer  my  examination  until  after 
Eastern  completes. 

MR.  AHERNE:  I  don’t  think  Mr.  Bress  should  re¬ 
ceive  any  assurance  from  anybody  as  to  what  he  should 
defer  and  what  he  should  not  defer. 

When  the  questions  are  asked  and  the  ruling  is  made 
from  the  bench,  that  is  the  better  way. 

I  don’t  know  why  he  is  so  concerned  with  the  order  of 
proof. 

THE  COURT:  He  is  concerned  with  the  advantage 
that  might  inure  to  one  or  the  other. 

MR.  GALIHER:  According  to  your  suggestion,  we 
have  agreed  to  forward  first. 

THE  COURT:  How  do  you  want  it?  Do  you  want 
to  go  first? 

MR.  BRESS:  Not  if  you  permit  Eastern  to 

3031  cross-examine  the  witness.  I  want  it  after  he 
finishes. 
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THE  COURT :  You  go  first.  I  will  cross  the  bridges 
as  I  come  to  them. 

MR.  BRESS :  To  the  extent  Mr.  Galiher  brings  in  new 
situations  not  touched  by  the  United  States,  I  will  at  that 
time  object  to  cross-examination.  Of  course,  without 
waiving  my  objection  to  Eastern’s  right  of  cross-exami¬ 
nation  in  the  first  place.  i 

THE  COURT:  What! 

MR.  BRESS:  Without  waiving  my  objection  to  East¬ 
ern’s  right  of  cross-examination  in  the  first  place. 

MR.  GALIHER:  If  he  is  objecting  or  going  to  take 
objection  to  what  Your  Honor  is  doing,  let  him  take  it. 

MR.  AHERNE:  Mr.  Bress  has  insisted  for  the  last 
day  or  so  that  he  take  up  cross-examination  first. 

There  was  a  little  jockeying,  I  would  say,  it  was,  and 
Mr.  Bress  took  it  up  quickly  and  insisted  on  the  right 
to  cross-examine.  I 

There  was  no  point  made  before  such  as  is  now  made. 

We  tender  Mr.  Bress  the  right  to  cross-examine,  as  I 
understood  it. 

i 

MR.  BRESS:  I  tender  it  to  vou  for  direct  examina- 

*  i 

tion. 

THE  COURT:  You  cross-examine.  All  right. 

MR.  BRESS:  Your  Honor,  I  would  prefer  hot  to 
cross-examine.  The  whole  order  has  been  set,  ex- 
3032  cept  in  one  instance  where  I  cross-examined  before 
the  defendant’s  cross-examination. 

THE  COURT:  That  order  was  changed,  the  whole 
order  has  been,  as  you  say,  but  you  insisted  on  the 
change  of  the  order,  and  you  wanted  to  cross-examine. 
Now  you  don’t  want  to  cross-examine  yet. 

MR.  BRESS:  I  wanted  that  because  I  maintained  my 
position  that  Eastern  didn’t  have  the  right  to  cross- 
examine. 

THE  COURT :  Then  we  are  going  to  follow’  the 
original  rule.  There  has  been  one  exception  made  in 
your  favor.  ! 
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You  cross-examine.  Now  we  go  right  straight  through 

the  rest  of  the  case  in  that  order. 

•  *  •  * 

(Counsel  having  returned  to  the  trial  table:) 

MR.  GALIHER:  If  Your  Honor  please,  this  exhibit 
I  have  was  introduced  by  Mr.  Bress,  but  I  don’t  believe 
it  was  ever  shown  to  the  jury.  It  shows  this  position  in 
the  control  tower  as  Mr.  Tigner  has  referred  to  it. 

May  I  show  this  to  Your  Honor  and  then  I  would  like 
to  show  it  to  the  jury. 

MR.  BRESS:  I  thought  I  had  shown  it  to  the 

3033  jury. 

MR.  GALIHER:  I  don’t  recall  you  did. 

MR.  BRESS:  I  thought  I  did.  I  have  no  objection 
to  it  being  shown  again. 

(The  exhibit  was  shown  to  the  jury  by  Mr.  Galiher.) 
MR.  BRESS :  I  thought  we  showed  that  the  same 
time  we  showed  the  picture  of  the  tower. 

C  ross-Examination 

BY  MR.  GALIHER : 

Q  Mr.  Tigner,  you  were  in  the  position  which  you 
have  described  as  the  A  position?  A  That  is  right. 

Q  Now,  Mr.  Tigner,  you  told  us  after  the  P-38  or 
the  Bolivian  plane  took  off  on  Runway  3,  you  observed 
it  in  a  left  turn,  climbing?  A  That  is  right. 

Q  I  believe  you  stated  that  you  either  kept  your  view 
on  it,  or  you  +ook  your  view  off  of  it  and  saw  it  a  few 
seconds  later,  or  a  short  time  later,  at  which  time  it  was 
about  five  miles  from  the  airport?  A  That  is  correct. 
MR.  BRESS :  He  didn’t  sav  that. 

BY  MR.  GALIHER: 

Q  Isn’t  that  correct,  Mr.  Tigner?  A  I  believe  I  have 
said  that.  That  is  correct. 

Q  All  right,  sir.  At  that  time,  sir,  what  was  its 

3034  heading?  A  Northwest. 

Q  Then  I  understand  you  to  say,  subsequent  to 
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that  point,  it  was  approximately  eight  miles  due  west 
of  the  airport  at  about  4000  feet,  was  it?  A  That  is 
right. 

Q  Now,  as  far  as  you  were  concerned,  when  you  saw 
that  plane  at  that  point,  were  you  out  of  contact  with 
him,  was  he  out  of  contact  with  the  tower  for  all  intents 
and  purposes  at  that  time,  let  us  say?  A  At  that  time, 
yes,  he  was  outside  the  control  zone,  outside  the  traffic 
pattern. 

Q  And  then  as  I  understand  it,  you  took  your  atten¬ 
tion,  put  your  attention  on  something  else.  I  assume  you 
had  other  matters  that  were  taking  your  attention  in  con¬ 
nection  with  your  duties  in  the  A  position?  A  That  is 
correct. 

Q  Am  I  correct  that  the  approximate  time  of  this  take¬ 
off  was  about  11:37?  Did  you  say  that?  A  To  my 
recollection,  that  is  the  time. 

Q  Now’,  did  you  also  tell  us  that  there  was  some  con¬ 
fusion  with  respect  to  this  plane  before  he  took  off,  as 
to  your  observation,  that  he  appeared  to  have  selected 
the  wrong  rumvav?  A  He  appeared  to  be  going  to  the 
wrong  runway;  yes. 

3035  Q  Which  runway — as  I  understand  it,  you  told 
him  to  go  to  Runway  3  initially?  A  That  is  cor¬ 
rect. 

Q  And  what  rumvav  did  he  appear  to  be  going  to? 
A  36. 

Q  And  then  you  made  contact  with  him  and  straight¬ 
ened  him  out,  did  you?  A  Yes,  sir. 

Q  Do  you  recall  the  wind  conditions  there  on  that 
day,  Mr.  Tigner?  A  Northeast  wind;  20  to  25. 

Q  That  means  the  wind  was  coming  from  the  north¬ 
east?  A  From  the  northeast;  that  is  right. 

Q  20  to  25  miles  an  hour?  A  Yes. 

Q  Wind  conditions  are  important  in  connection  with 
the  particular  runway  or  runways  that  are  going  to  be 
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used  at  the  Washington  National  Airport  on  a  particular 
day,  are  they  not?  A  Yes. 

Q  On  this  day  that  we  are  inquiring  about,  November 
1,  1949,  there  was  a  wind  condition,  as  you  have  indicated, 
of  about  20  to  25  miles  an  hour  from  the  northeast?  A 
That  is  correct. 

Q  And  did  that  bring  about  the  use  of  Runway 

3036  No.  3?  A  That  is  correct. 

Q  And  planes  that  were  coming  from  the  north 
or  from  Beltsville,  coming  toward  the  tower,  were  they 
to  be  cleared  to  land  on  Runway  3  on  that  day?  A  Yes. 

Q  Now,  you  told  us  that  the  first  contact  you  had 
with  the  Eastern  plane,  Eastern  537 — that  was  the  num¬ 
ber  of  the  flight,  was  it?  A  That  is  right. 

Q  And  that  is  the  way  it  was  designated,  as  far  as 
your  tower  was  concerned?  A  Yes. 

Q  Was  when  you  say  about  17  miles,  you  said,  ap¬ 
proximately?  A  Approximately. 

Q  From  the  airport?  A  That  is  correct. 

Q  And  ;just  where  would  that  be,  approximately?  A 
Approximately  at  Beltsville,  Maryland. 

Q  Was  that  the  usual  point  where  planes  would  check 
with  the  tower,  somewhere  around  that  area?  A  Yes. 

Q  And  at  that  time  you  gave  him  clearance  to  enter  a 
left  traffic  pattern  for  landing  on  Runway  3?  A  That 
is  correct. 

3037  Q  In  other  words,  at  that  time  you  had  desig¬ 
nated  for  him  the  runway  that  he  was  to  land  on, 

Runway  3?  A  Yes. 

Q  Now,  you  told  us,  as  T  recall,  that  you  didn’t  know 
where  in  point  of  order  with  respect  to  what  the  P-38 
was  doing,  it  was  at  that  time?  The  P-38,  when  you  first 
had  your  contact  with  Eastern?  A  I  don’t  understand 
your  question. 

0  Where  was  the  P-38,  do  you  know,  when  you  first 

had  contact  with  Eastern?  A  T  don’t  know. 

•  •  •  • 
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Q  Now,  were  your  instructions  to  Eastern  also  to 
check  again  when  he  was  some  distance  north  of  the 
tow-er,  around  the  Capitol  or  Haines  Point?  A  Some¬ 
where  in  that  vicinity. 

Q  Thereafter  do  you  have  any  idea  of  lapse  of  time 
before  you  next  heard  from  the  Eastern  plane?  A  No, 
I  don’t. 

Q  You  told  Mr.  O’Donoghue  that  you  saw  him  at 
some  place  north  of  the  field?  A  That  is  correct. 
3038  Q  And  it  was  at  that  time,  that  point,  you 
cleared  him  to  land?  A  That  is  correct. 

Q  Exactly  what  was  the  clearance  that  you  gave,  if 
you  recall?  A  Eastern  537,  clear  to  land. 

BY  THE  COURT : 

Q  Where  was  he  at  this  time?  A  North  of  the  air¬ 
port.  j 

MR.  BRESS:  Not  from  what  he  saw. 

THE  WITNESS :  Yes ;  from  what  I  saw. 

BY  MR.  GALIHER : 


Q  Now,  Mr.  Tigner,  consider  if  you  will  at  this  point, 
the  fact  that  this  was  Washington  National  Airport,  as 
of  November  1,  1949,  a  plane  in  the  vicinity  of  Belts- 
ville,  as  you  have  indicated  headed  for  Washington  Na¬ 
tional  Airport,  contacted  the  Washington  control  tower, 
was  cleared,  as  you  have  indicated,  put  into  a  left  traffic 
pattern  for  landing  on  runway  No.  3,  the  surface  wind 
in  the  vicinity  of  the  tower,  as  you  have  just  indicated, 
was  from  the  northeast,  20  to  25  miles  an  hour,  as  I 
believe  you  told  us; 

Now,  consider  also  that  this  plane,  as  you  have  also 
indicated,  slightly  north  of  the  field,  was  cleared  to  land 
on  Runway  3. 

3039  Now,  I  think  those  are  the  conditions  and  cir¬ 
cumstances,  are  they  not,  as  you  have  outlined  them 
to  us  ?  A  Yes. 

Q  Now,  with  those  conditions  which  I  have  above 
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outlined,  when  was  this  plane  authorized  to  commence 
or  start  his  landing  approach  to  Runway  3? 

MR.  BRESS:  Objection. 

THE  COURT:  He  may  answer. 

THE  WITNESS:  When  he  was  cleared  to  land. 

BY  MR.  GALIHER : 

Q  And  that  I  understand  he  did,  did  he  not?  A  That 
is  right. 

Q  And  that  was  by  making  a  turn  when  he  got  down 
approximately  a  mile  and  a  half  south  of  the  airport? 
A  Not  south;  more  west  of  the  airport. 

Q  And  more  w^est  of  the  airport?  WTien  he  started 
•into  base  leg?  A  That  is  right. 

Q  Which  culminated  in  a  final  approach  and  straight¬ 
ening  out  before  the  impact  occurred?  A  That  is  right 

Q  Now,  at  the  time  you  cleared  Eastern  to  land,  as 
you  have  indicated,  had  you  had  any  further  contact  with 
the  P-38  up  to  that  moment?  A  No. 

3040  Q  Mr.  Tigner,  would  it  be  helpful  to  all  of  us 
if  you  were  to  come  down  and  use  this  map  to 
indicate  this  type  of  turn  that  Eastern  made? 

You  have  here,  Mr.  Tigner,  a  map  that  has  been  intro¬ 
duced  into  evidence.  Would  you  mind  standing  over  here 
a  bit  more  so  the  jury  can  see? 

MR.  BRESS:  Your  Honor,  may  we  approach  the 
bench  on  my  last  objection? 

THE  COURT :  Yes. 

(At  the  bench:) 

MR.  BRESS:  I  made  my  objection  and  Your  Honor 
overruled  it.  I  didn’t  have  the  opportunity  to  state  my 
grounds.  I  know-  Your  Honor  would  like  to  know  my 
grounds  for  that  objection. 

It  is  that  the  question  contemplates  an  answer  which 
is  a  violation  of  an  existing  regulation,  that  is,  the  regu¬ 
lation  requires  a  pilot  in  approach  for  landing  at  the 
airport  to  comply  with  the  landing  pattern. 
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What  the  question  asked  was  does  giving  clearance  to 
land  give  him  a  right  to  violate,  and  the  witness  answered 
yes.  j 

I  submit  that  mere  authority  to  land  under  the  regula¬ 
tions  is  to  be  construed  as  an  authority  to  comply  -with 
the  pattern,  and  a  witness  should  not  be  permitted  to 
be  asked  or  to  answer  with  a  clearance  to  land 

3041  that  the  violation  is  a  proper  violation. 

THE  COURT:  Well,  it  wasn’t  quite  put  in  that 

fashion. 

You  remember  in  the  direct  examination,  and  my  notes 
indicate  that  the  DC-4  was  cleared  into  a  left  traffic  pat¬ 
tern.  i 

MR.  BRESS :  Yes,  sir. 

THE  COURT:  And  the  witness  said  he  gave  him  the 
wind,  and  then  he  was  to  check  with  him  closer  to  the 
field,  and  that  opened  up  cross-examination  with  refer¬ 
ence  to  the  traffic  pattern. 

Then  Mr.  Galiher  interrogated  the  witness  with  refer¬ 
ence  to  where  Eastern  was  first  contacted.  It  was  con¬ 
tacted  at  Beltsville,  and  that  at  the  time  Runway  3  was 
designated.  i 

He  didn’t  know  where  the  P-38  was  at  that  time,  and 
he  told  Eastern  to  check  around  Haines  Point  or  the 
Capitol.  Then  he  asked  the  question  where  this  Eastern 
537  was  cleared  to  land,  and  you  raised  a.  question  where 
he  was  at  that  time,  if  he  knew,  and  he  said  he  was 
north  of  the  airport. 

Do  you  remember  that  objection? 

MR.  BRESS:  Yes;  which  is  contrary  to  what  he  said 
on  direct  examination.  ; 

THE  COURT:  Then  he  said  with  reference  to  clear¬ 
ance  to  land,  would  that  mean  he  could  begin  his  base 
leg  immediately  after  clearance  was  given  and  begin  final 
approach,  and  he  said  yes.  ; 

3042  MR.  BERNSTEIN :  Doesn’t  the  regulation 
speak  for  itself? 
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THE  COURT:  What  is  that? 

MR.  BRESS:  The  regulation  speaks  for  itself. 

THE  COURT :  I  am  only  directing  myself  to  the 
question  asked  on  cross-examination. 

That  is  a  matter  of  argument. 

MR.  BRESS:  Yes,  it  may  be  a  matter  of  argument, 
but  even  if  they  tendered  evidence  to  show  that  that  was 
the  customary  practice  to  violate  the  regulation,  that 
would  not  be  competent. 

THE  COURT :  It  doesn’t  make  any  difference.  As  I 
understand  it,  you  have  the  traffic  pattern.  Now,  your 
position  is  that  there  has  been  a  deviation  from  it,  and 
their  position  apparently  is,  as  it  is  becoming  clear,  that 
there  was  an  order  to  deviate. 

There  is  also  a  regulation  that  the  tower  controls 
traffic. 

MR.  BRESS:  But  if  they  asked  whether  or  not  there 
was  any  order,  any  regulation  with  reference  to  devia¬ 
tion,  it  is  another  matter. 

THE  COURT :  We  are  talking  downwind. 

I  am  addressing  myself  to  the  propriety  of  the  ques¬ 
tion  asked.  The  question  may  be  asked  and  answered, 
but  the  fact  that  the  question  is  asked  and  answered 
3043  does  not  in  any  way  negative  the  regulation. 

That  is  a  matter  of  cross-examination  by  you. 

MR.  BRESS:  The  question  as  put  by  Mr.  Galiher, 
to  which  T  made  objection  thereafter,  stated  certain  fac¬ 
tors,  which  would  make  it  appear  that  -when  he  was 
cleared  to  land  he  was  authorized  to  make  his  approach 
at  that  time. 

THE  COURT :  That  is  right. 

MR.  BRESS:  Is  that  correct? 

THE  COURT:  Yes. 

MR.  BRESS:  But  that  is  in  violation  of  the  regu¬ 
lations. 

THE  COURT :  It  may  be,  but  I  can’t  resolve  that. 
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I  am  only  resolving  the  propriety  of  the  question  and 
the  answer.  That  has  to  be  taken  up  in  your  cross- 
examination,  and  also  with  reference  to  the  regulations 
at  the  same  time.  All  right. 

(Counsel  having  returned  to  the  trial  table:)  : 

THE  COURT:  Where  is  the  witness? 

MR.  GALIHER:  I  had  asked  him  to  come  down  and 
point  this  out,  if  vou  please,  sir. 

BY  MR.  GALIHER: 

Q  This  is  a  map  of  the  area  w^e  are  talking  about  with 
the  top  being  north  generally,  south,  east,  and  w’est. 
This  is  the  airport.  The  red  mark  is  Runway  3,  the 
red  cravon  outline. 

*  i 

These  are  the  Potomac  Yards  running  along  in 
3044  here.  This  is  the  Potomac  Electric  Company  power 
plant. 

This  down  here  is  the  George  Washington  Masonic 
Memorial. 

This,  if  you  will  look  closer  in  here,  Mr.  Tigner,  is 
the  Mount  Vernon  Highway,  which  runs  between  Wash¬ 
ington  and  Alexandria,  at  least,  as  far  as  we  are  con¬ 
cerned,  here,  sir. 

This  is  the  sailing  Marina,  the  Washington  Sailing 
Marina. 

Now,  please  disregard,  if  you  will,  the  other  marks 
on  the  map. 

Will  you  give  us  some  idea,  sir,  as  to  this  turn  that 
you  described  that  the  Eastern  plane  was  making,  if  you 
can,  geographically  demonstrate  it:  will  you  do  so?  A 
T  would  say  this  is  the  proper  point,  right  here,  visualized 
in  my  mind  at  this  time. 

THE  COURT:  Keep  your  voice  up  so  the  reporter 
can  hear  you.  This  gentleman  has  to  take  down  what 
you  say. 

THE  WITNESS :  T  am  sorrv. 

This  is  the  flight  pattern  that  Eastern  537  flew,  coming 
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down  and  turning. 

BY  MR.  GALIHER : 

Q  All  right,  sir.  Now,  Mr.  Tigner,  there  came  a 
point  in  your  demonstration  when  you  lined  the  Eastern 
plane  up  with  Runway  3.  Thereafter,  how’  far  did  the 
Eastern  plane  proceed  before  the  accident?  A  After 
they  were  actually  lined  up  with  the  runway? 

3045  Q  Yes,  sir.  A  About  a  quarter  mile. 

Q  Now’,  Mr.  Tigner,  w’hen  you  observed  the 
Eastern  plane,  as  you  have  indicated  in  this  turn,  and 
I  am  talking  about  now’,  sir,  before  it  straightened  up, 
can  you  tell  us,  please,  w’here  the  P-38  plane  w’as  at  that 
time,  if  you  recall?  A  By  which  time?  There  are 
various  times. 

Q  When  the  Eastern  plane  w’as  in  this  turn.  A  I 
observed  it  all  the  time. 

Q  Let  me  ask  you  this:  When  in  the  course  of  this 
turn  you  described,  did  you  next  see  the  P-38?  A  Do 
you  wrant  the  first  I  saw’  the  P-38  plane? 

Q  When  did  you  next  see  it?  You  did  tell  us  you 
saw  it  before.  A  At  approximately  this  point  (indicat¬ 
ing).  The  P-38  w*as  five  miles  south  of  the  airport. 

Q  And  the  Eastern  plane  was  about  where  you  are  now 
indicating?  A  Yes:  this  is  about  right. 

Q  Would  you  put  a  mark  there,  please,  sir?  Put  an 
X-mark  with  your  initials  on  there,  please,  sir.  A  (The 
witness  complied  with  the  request.) 

O  Thank  you.  Now’,  at  that  time  the  P-38  was  four 
or  five  miles  away  from  the  airport?  A  That  is  right. 

MR.  BRESS:  May  we  have  a  description  of 
304fi  where  the  X-mark  is? 

MR.  GALTHER :  Will  you  do  that? 

MR.  PRESS:  Just  at  the  point  where,  just  to  the  left 
of  the  line  drawm  by  Mr.  Union,  the  other  control  tower 
operator. 

MR.  GALTHER:  T  believe  that  is  right. 
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BY  MR.  GALIHER : 

Q  Do  we  understand  the  P-38  was  below  Alexandria? 
A  South  of  Alexandria. 

Q  South  of  Alexandria?  Was  it  at  that  time  in  the 
heading,  as  you  described,  as  an  east  heading?  A  No, 
at  this  time  he  was  in  a  northeasterly  heading. 

Q  Well,  you  saw  it  prior  to  that  time,  did  y6u  not? 
A  That  is  correct.  i 

Q  And  you  saw  it  below  Alexandria?  A  That  is 
correct. 

Q  And  you  saw  it  first  below  Alexandria,  in  an  east¬ 
erly  heading  originally,  in  a  turn,  you  have  told  ps?  A 
That  is  correct. 

Q  And  you  noticed  that  continued  its  turn  around 
until  it  was  in  a  northwest  heading?  A  Yes. 

Q  And  then  did  you  continue  noticing  it  when  it  was 
entirely  in  a  west  heading?  A  No,  I  didn’t. 

3047  Q  You  didn’t?  A  No. 

Q  But  it  was  down  in  that  area,  was  it  not,  Mr. 
Tigner,  that  you  told  the  P-38  that  there  was  an  Eastern 
plane  ahead  of  it  that  had  been  cleared  to  land?  j 

MR.  PRESS:  What  time  are  vou  referring  to?  Five 

•  > * 

miles,  seven  miles? 

MR.  GALIHER:  Down  in  the  vicinity  of  Alexandria 
when  he  noticed  the  plane  on  an  east  heading  but  in  a 
turn. 

MR.  PRESS :  Is  that  seven  miles. 

THE  WITNESS:  I  don’t  know  which  time  he  is  talk¬ 
ing  about. 

MR.  PRESS:  I  don’t  either.  ! 

BY  MR.  GALIHER : 

Q  T  am  talking  about  the  time  when  you  gave  him 
the  instructions  to  enter  the  left  traffic  pattern  and  check 
on  downwind  leg  west  of  the  tower.  A  At  that  time 
he  was  seven  miles  south  on  an  east  heading. 

0  Yes,  sir.  At  that  time  T  understand  that  von  didn’t 

V  * 
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get  an  acknowledgment?  A  That  is  correct. 

Q  But  you  transmitted  to  him  again?  A  That  is 
correct. 

304S  Q  And  you  did  get  an  acknowledgment  at  that 
time?  A  That  is  right. 

Q  Now,  it  is  true,  isn’t  it,  Mr.  Tigner,  that  at  that 
time  you  had  already  cleared  the  Eastern  plane  to  land? 
A  That  is  correct. 

Q  As  you  have  previously  indicated?  A  That  is  cor¬ 
rect. 

Q  Did  you  keep  your  attention  on  the  P-38  at  that 
point?  A  After  he  acknowledged  the  landing  instruc¬ 
tions  and  took  the  downwind  leg  west  of  the  field? 

Q  Yes,  sir.  A  No. 

Q  How  much  time  elapsed  and  when  did  you  next  see 
the  P-38,  just  what  time  elapsed?  A  T  don’t  know  how 
long. 

Q  But  in  that  period  of  time  elapsed,  it  would  have 
enabled  him  to  carry  out  the  instructions  which  you  had 
given  to  him,  before  you  next  saw  him?  In  other  words, 
from  the  time  vou  gave  him  that  instruction  vou  have 
indicated  until  you  next  saw  him,  would  sufficient  time 
have  elapsed  for  him  to  carry  out  your  instructions  that 
you  had  given  him?  A  To  report  downwind  leg  west 
of  the  held? 

Q  Yes,  sir.  A  No. 

3049  Q  Where  was  he  on  the  second  occasion,  on  the 
next  occasion,  sir?  A  Well,  Union  called  this  to 
my  attention  next,  that  the  P-38  appeared  to  be  in  a  steep 
approach,  with  his  gear  down,  and  he  was  five  miles  south 
of  the  airport  at  about  4000  feet  at  that  time,  and  I 
watched  the  approach  continuously  from  that  time. 

Q  Wliere  was  the  Eastern  plane  at  that  time,  Mr. 
Tigner?  A  At  that  time  Eastern  was  here  where  I 
have  made  an  X-mark. 

Q  What  did  you  do  at  that  time?  A  I  immediately 
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called  Bolivian  927  and  asked  him  to  make  a  360  to  the 
left,  that  he  was  No.  2  to  land,  following  an  Eastern 
DC-4,  who  was  turning  final  heading  below  him. 

Q  Is  there  any  doubt  in  your  mind  that  you  identified 
the  plane  to  the  Bolivian  pilot,  a  description  of  the  plane? 
Is  there  any  doubt  you  identified  that  plane?  A  Which 
plane  ? 

Q  The  Eastern  plane,  to  the  Bolivian  pilot,  Mr.  Bri- 
doux,  when  you  gave  that  transmission  that  you  have 
just  indicated.  A  Well,  I  advised  the  P-3S  j  of  the 
Eastern  DC-4. 

Q  And  you  also  told  the  pilot  of  the  Bolivian  plane 
that  he  was  No.  2  to  land  behind  the  Eastern,  did  you 
not?  A  That  is  correct. 


Q  Now,  did  you  get  any  acknowledgment  of 
3050  that  transmission,  Mr.  Tigner?  A  No. 

Q  Will  you  tell  us  please,  if  as  far  as  you 
know,  or  if  you  saw  him  the  whole  time,  you  can  answer 
that  clearly,  whether  the  Bolivian  plane  from  that  point 
on  up  to  the  time  of  the  impact  ever  changed  its  direc¬ 
tion?  A  No,  it  did  not. 

Q  Now,  would  you  please  tell  us,  how  far  away  from 
the  airport,  if  you  recall,  both  of  those  planes  were 
when  the  Eastern  plane  was  lined  up  for  Runway  No.  3, 
as  you  have  indicated,  and  the  P-38  wras  behind  some 
distance,  as  you  have  indicated?  A  I  am  afraid: I  don’t 
understand. 

i 

Q  Howt  far  were  the  both  planes  from  the  airport  when 
you  noticed  them  both  lined  up  for  Rumvav  3?  A!  What 
do  you  mean  by  lined  up? 

Q  I  am  sorry.  Suppose  we  withdraw  that. 

Did  there  come  a  time  when  you  saw:  both  planes  in  a 


point  which  would  bring  them  into  the  airport,  on  Run¬ 
way  3?  A  Well,  yes.  While  we  could  not  be  sure 
about  it,  after  the  second  transmission  to  the  P-3S,  we 


thought  he  wras  going  to  descend  through  the  traffic 
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pattern,  and  that  he  might  become  a  traffic  hazard. 

MR.  BRESS:  I  didn’t  hear  the  last  part  of  the  an¬ 
swer. 

MR.  GALIHER:  Would  you  repeat  it,  please? 

3051  THE  WITNESS:  That  he  was  going  to  de¬ 
scend  through  the  traffic  pattern  and  would  become 

a  hazard  for  Eastern. 

BY  MR.  GALIHER : 

Q  At  this  point  could  you  indicate  the  position  of  the 
two  planes  on  this  map?  A  Well,  I  would  estimate  that 
Eastern  537  was  approximately  one  mile  out,  still  in  its 
turn,  and  the  P-38  was  about  two  miles  from  the  landing 
strip. 

Q  Will  you  tell  us  if  there  came  a  tipie  when  both 
planes  were  in  a  position  where  they  were  both  lined  up 
for  Runway  No.  3? 

MR.  BRESS:  I  don’t  know  what  the  last  answer  re¬ 
ferred  to.  Were  they  distances  from  the  south  end  of 
Runway  3? 

THE"  WITNESS:  South  end  of  Runway  3. 

•  •  •  • 

3052  BY  MR.  GALIHER : 

Q  Mr.  Tigner,  I  think  Mr.  Bress  was  interested  in 
some  reference  to  the  Eastern  plane  at  a  point  one  mile 
out  and  the  P-38  at  a  point  two  miles  out. 

MR.  BRESS:  Yes,  I  want  to  know  what  that  point 
was. 

MR.  GALIHER:  Well,  he  just  indicated  that  one  was 
two  miles  out  from  Runway  3  and  another  was  one  mile 
out  from  Runway  3. 

MR.  BRESS:  Both  lined  up  for  Runway  3? 

MR.  GALIHER:  I  was  going  to  ask  that.  I  don’t 
think  I  got  that  far. 

BY  MR.  GALIHER : 

Q  What  was  their  position,  if  you  will  tell  us,  Mr. 
Tigner,  at  that  time,  if  you  can  recall,  when  the  Eastern 
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plane  was  one  mile  from  Runway  3  and  the  P-38  two 
miles  from  Runway  3,  if  you  can  tell  us?  A  The  East¬ 
ern  DC-4  was  still  in  its  left  turn.  He  hadn’t  gotten 
lined  up  with  Runway  3  yet,  and  the  P-38  was  to  the 
right  of  an  extension  of  that  runway,  so  actually  he 
wasn’t  lined  up  with  Runway  3. 

Q  Now,  did  there  come  a  time  when  the  Eastern  plane 
was  lined  up  with  Runway  3?  A  Yes. 

3053  Q  And  I  believe  you  told  us  thereafter  it  went 
about  a  quarter  of  a  mile  before  the  accident?  A 

That  is  right. 

Q  Did  there  ever  come  a  time  when  the  P-38  was  lined 
up  for  Runway  3?  A  No.  \ 

Q  What  was  the  angle  of  the  P-38  with  respect  to 
the  angle  of  the  Eastern  plane  after  the  Eastern  plane 
was  lined  up  for  Runway  3  and  traveled  that  distance  of 
a  quarter  of  a  mile?  A  What  do  you  mean  by  the 
angle?  I  am  sorry. 

Q  Well,  after  the  Eastern  plane  finished  its  turn  and 
proceeded  in  this  straight  line,  as  I  believe  you  indi¬ 
cated.  A  Yes. 

Q  For  a  quarter  of  a  mile?  A  Yes. 

Q  During  that  quarter-mile  can  you  tell  us  the  path 
and  direction  of  the  P-38  plane?  In  other  words,'  while 
the  Eastern  plane  was  traveling  that  quarter  of  a  mile — 
I  don’t  want  to  know  how  far  the  P-38  traveled,  but  what 
was  its  path?  A  It  was  approximately  30  degrees, 
lined  up  with  the  runway.  This  is  the  P-38,  then — 

3054  not  in  this  vicinity — but  on  its  flight  path. 

Q  Will  you  mark  that?  A  This  indicates  the 
location  over  the  ground. 

Q  That  is  what  I  would  like  to  know.  A  I  thought 
you  wanted  flight  pattern. 

Q  I  am  particularly  interested  in  using  landmarks,  if 
you  can  do  so.  A  I  had  no  reference  to  any  landmarks. 
I  would  estimate  that  he  was  one  mile. 
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Q  Where  was  it,  Mr.  Tigner,  that  these  two  planes 
were  at  the  time  you  gave  the  last  transmission  to  the 
P-38,  as  you  have  indicated?  A  At  that  point.  One 
mile  apart. 

Eastern  was  approximately  a  mile  from  the  end  of 
the  strip,  and  the  P-38  was  a  mile  behind  Eastern. 

Q  And  would  you  again  repeat  what  your  instruction 
was  to  the  P-38?  A  The  second  instructions? 

Q  When  they  were  in  this  position  that  you  have  just 
indicated.  A  That  was:  Bolivian  927,  turn  left,  turn 
left;  you  are  No.  2  to  land  following  Eastern  DC-4,  turn¬ 
ing  final  heading  in  to  land. 

MR.  BRESS:  WLat  instruction  is  that?  No.  3  or 
No.  2? 

THE  WITNESS :  It  would  be  No.  2. 

3055  MR.  WARNER:  That  is  the  second  time  you 
talked  to  the  Bolivian  plane? 

MR.  O’DONOGHUE:  I  object  again  to  No.  3  coming 
in. 

THE  COURT:  Of  course,  counsel  has  a  right  to  ex¬ 
amine  the  witness  without  the  assistance  of  other  counsel 
because  if  there  is  anything  that  comes  up — 

MR.  WARNER  :  Excuse  me.  I  withdraw  that.  I  was 
just  trying  to  find  out  what  he  was  talking  about. 

MR.  GALIHER :  It  is  perfectly  all  right  with  me.  We 

are  just  trying  to  find  out  what  happened. 

•  •  •  • 


3056  Cross  Examination  (Resumed) 

BY  MR.  GALIHER : 

Q  Mr.  Tigner,  w^ould  you  tell  us  the  transmission  fre¬ 
quency  with  the  P-38  and  the  DC-4?  A  P-38,  126.18, 
and  DC-4  is  119.1. 

Q  And  the  DC-4  would  only  be  able  to  hear  a  trans¬ 
mission  which  was  on  its  own  frequency,  would  it  not? 
A  That’s  correct. 
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Q  And  likewise,  of  course,  a  transmission  which  you 
might  give  to  the  P-38  was  one  that  it  in  turn  would 
only  hear  on  its  own  frequency?  A  That’s  right. i 

Q  Now,  Mr.  Bress,  when  you  were  down  at  the  board, 
referred  here  to  a  mark  which  Mr.  Union  had  made.  Did 
you  talk  to  Mr.  Union  about  this  case  since  he  testified? 
A  No,  I  have  not. 

Q  For  the  benefit  of  the  Court  and  jury,  I  would  like 
to  ask  you,  with  respect  to  these  transmissions  again,  we 
thought  some  of  these  technical  terms  you  might 

3057  be  able  to  explain  to  the  jury.  For  instance,  you 
told  us  that  Mr.  Union  advised  that  the  P-38  re¬ 
quested  landing  instructions.  A  Yes. 

Q  First  of  all,  what  does  that  mean — landing  instruc¬ 
tions?  A  Landing  instructions — request  of  the  pilot  to 
enter  the  traffic  pattern,  the  runway  in  use,  the  wind 
conditions  at  that  time,  and  field  conditions  at  that;  time. 

Q  In  other  words,  that  doesn’t  mean  that  anybody  can 
land  at  that  time?  A  No,  it  does  not. 

7  i 

Q  It  simply  starts  the  ball  rolling  to  enter  a  traffic 
pattern,  as  you  have  indicated?  A  That’s  correct. 

Q  As  I  understand,  on  the  time  of  that  initial  trans¬ 
mission — which  I  believe  you  said  was  not  acknowledged, 
but  you  repeated  the  same  one  and  it  was  acknowledged? 
A  That’s  correct. 

Q  That  was  at  the  time  when  the  plane  was  on  its 
east  heading?  A  The  first  transmission  was  when  the 
plane  was  on  an  east  heading. 

Q  Below  Alexandria?  A  That  is  correct. 

Q  Then  there  was  the  second  transmission.  By 

3058  that  time  the  plane  was  on  a  northwest  heading? 
A  That’s  correct. 

Q  In  other  words,  it  had  been  in  a  steady  turn,  that 
you  had  seen?  A  Yes. 

Q  You  requested  him  to  check  on  downwind  leg  west 
of  the  tower.  Exactly  what  do  vou  mean  bv  that  ?  A  To 
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proceed  across  the  airport  into  the  pattern  and  report 
when  he  was.  on  the  dowmwind  leg  of  that  pattern. 

Q  Do  you  mean  to  so  fly  that  plane  that  ultimately  he 
would  he  in  a  position  west  of  the  tower  coming  south? 
A  That’s  correct. 

Q  You  told  us  that  he  did  acknowledge  that?  A 
That’s  correct. 

Q  Then  you  told  us  that  when  he  was  about  five  miles 
south  of  the  airport  on  a  southerly  heading — not  in  a 
southerly  heading — five  miles  south,  in  a  steep  descent, 
headed  in  a  generally  northerly  direction —  A  North¬ 
easterly  direction. 

Q  Northeasterly  direction,  generally — you  told  him, 
“B-927  make  360  to  your  left,  number  2  to  land,  traffic 
is  a  DC-4  turning  final,  ahead  and  below  you.”  I  don’t 
know  if  I  have  quoted  you  exactly,  but  was  that  the 
substance  of  it?  A  That  was  the  essence — Bolivian. 

Q  Bolivian  927.  What  did  you  mean  by  360  to 
3059  the  left?  A  A  complete  circle  from  his  present 
position  to  the  left. 

Q  And  that  was  some  point  down  here  five  miles  from 
the  tower,  from  the  airport?  A  That’s  correct. 

Q  What  did  you  mean  when  you  said  you  -were  num¬ 
ber  2  to  land,  traffic  is  a  DC-4  turning  final,  ahead  and 
below  you?  A  I  meant  that  I  vras  advising  him  that  he 
was  number  2  to  land  and  that  Eastern,  turning  the  final, 
ahead  and  below  him,  was  the  traffic  and  he  should  space 
himself  accordingly  to  follow  that  traffic. 

Q  To  follow  the  Eastern  plane  in?  A  Follow  the 
Eastern. 

Q  Then  there  came  a  time,  Mr.  Tigner,  about  the 
point  we  left  off  before  lunch,  as  I  recall,  "when  you  gave 
him  the  transmission,  “Turn  left,  turn  left.”  A  Yes. 

Q  Will  you  tell  us,  please,  again,  sir,  where  that 
plane  was  at  that  time — the  P-38?  A  Approximately 
two  miles  from  the  end  of  runway  3. 
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Q  You  told  us  about  the  approach  it  was  making; 
that  was  when  you  were  down  here  at  the  board,  as  I  re¬ 
call.  A  That’s  right,  he  was  to  the  east  of  an  extension 
of  runway  3. 

Q  At  that  time  I  believe  you  told  us,  and  cor- 

3060  rect  me  if  I  am  misquoting  you,  that  the  Eastern 
plane  was  about  a  mile  from  the  airport.  A 

That’s  correct.  i 

Q  Which  meant  that  there  was  about  a  mile  between 
the  two  planes  at  that  point,  is  that  correct  1  A  That’s 
correct. 

Q  And  had  the  Eastern  plane  completed  its  turn,  or 
was  it  just  about  to  complete  its  turn  at  that  particular 
point?  A  It  was,  just  about. 

Q  Almost  straightened  up  even  with  runway  3  at 
that  point?  A  On  a  line  with  runway  3. 

Q  On  a  line  with  runway  3.  Would  you  tell  us  again 
what  that  transmission  was?  A  To  whom?  | 

Q  To  the  P-38.  A  “Bolivian  927,  turn  left,,  turn 
left,  you  are  number  2  to  land.  Follow  the  Eastern  DC-4 
turning  final,  ahead  and  below  you.” 

Q  You  have  previously  told  us  that  prior  to  hearing 
the  request  for  landing  instructions  from  the  P-38  you 
had  cleared  the  Eastern  plane  to  land  and  it  had  started 
into  its  base  leg  in  accordance  with  the  clearance  that  you 
had  given  to  it,  is  that  correct?  A  That’s  correct. 

3061  Q  Tell  us,  if  you  will,  exactly  what  the  meaning 
of  that  transmission  that  you  indicated  you  gave 

to  the  P-38  at  that  point  was — “Turn  left,  turn  left.”  A 
I  wanted  him  to  turn  left  at  that  time  so  that  he  could 
space  himself  behind  Eastern  and  start  his  traffic  pattern 
from  that  point. 

0  And  that  was  approximately  how  long  before  the 
accident  occurred,  Mr.  Tigner,  that  last  instruction  to  the 
P-38?  A  Tt  was  just  a  matter  of  seconds. 

Q  Were  you  transmitting —  ! 
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MR.  BRESS:  Let  him  finish  his  answer.  Finish  your 
answer. 

MR.  GALIHER :  I  thought  he  had. 

THE  WITNESS:  It  was  just  a  matter  of  seconds. 

BY  MR.  GALIHER : 

Q  Were  you  transmitting  on  those  transmissions  to 
the  P-38  on  that  Baker  channel?  A  On  126.18. 

Q  Yes,  sir.  A  Yes,  I  was. 

Q  All  of  the  transmissions  to  the  Bolivian  plane  were 
on  that  channel?  A  That’s  correct. 

3062  Q  And  you  told  us  that  you  received  no  ac¬ 
knowledgment  to  them?  A  To  the — 

Q  The  last  instruction?  A  That  is  correct. 

Q  That  was  the  last  one,  I  believe,  to  the  P-3S?  A 
That  is  right. 

Q  How  soon  after  that  time  was  it  that  you  gave  that 
last  instruction  to  the  Eastern  plane?  In  other  words, 
from  the  time  that  you  had  transmitted  to  the  P-38  and 
received  no  word,  acknowledgment,  nor  any  compliance 
by  any  change  in  direction  of  the  plane,  how  much  time 
from  that  point  was  it  to  the  time  that  you  transmitted  to 
the  Eastern  plane  its  last  instruction?  A  I  don’t  know 
the  elapsed  time.  There  was  just  enough  time  for  the 
P-38  either  to  acknowledge  or  comply  with  those  instruc¬ 
tions,  and  I  went  almost  immediately  to  Eastern. 

Q  When  you  realized  that  the  P-38  was  not  heeding, 
or  complying  with  the  instructions?  A  That’s  correct. 

Q  And  then  what  was  it  that  you  told  the  Eastern 
plane  to  do?  A  “Eastern  537,  make  an  immediate  left 
turn.  Traffic  is  P-38  above,  behind  and  to  your  right. 

Q  I  believe  you  have  told  us  that  immediately 

3063  the  Eastern  plane  complied  with  your  instructions? 
A  That’s  correct. 

Q  As  a  matter  of  fact,  T  think  you  said  while  you 
were  still  transmitting  it  he  started  his  compliance  im¬ 
mediately?  A  That’s  correct. 
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Q  Were  you  in  a  position  where  you  could  hear  the 
surge  of  any  motors  of  the  DC-4?  A  No,  I  didn’t  hear 
any. 

Q  But  you  told  us  that  he  leveled  off  as  you  have 

indicated?  A  That’s  correct.  You  could  almost  see 

him — 

Q  Would  you  state  again,  please,  what  you  mean  by 
leveling  off,  for  the  jury?  A  He  was.  descending  for  his 
approach  to  land  on  the  runway,  and  instead  of  continu¬ 
ing  his  downward  descent,  he  leveled  off  and  started  a 
slight  left  turn. 

Q  Was  it  at  that  point  that  the  collision  occurred?  A 
That’s  right. 

Q  When  he  was  in  that  attitude  that  you  have  just 

indicated?  A  That’s  correct.  You  could  almost  see 

Q  Would  you  please  tell  us,  Mr.  Tigner,  how  the  two 
planes  came  together,  from  your  observation?  A  Well, 
Eastern  was  in  a  level  flight,  in  a  slight  left  turn. 
3064  The  P-38  was  descending  rapidly,  and  descended, 
not  flat  on  him,  but  more  nose  first,  and  the  left 
engine,  left  wing  of  the  P-38  struck  Eastern  about  the 
middle  of  the  aircraft. 

Q  And  on  what  part  of  the  Eastern  plane  was  Eastern 
struck  first,  if  you  can  recall — side,  top,  bottom,  or  where? 
What  part  of  the  P-38  struck  what  part  of  the  Eastern 
plane?  A  The  upper  right  section,  as  you  are  looking 
at  the  tail  of  the  aircraft. 

Q  Mr.  Tigner,  can  you  give  us  an  estimate  as  to  how 
long  it  took  for  that  one  mile  gap  between  these  two 
planes  to  be  closed  by  the  P-38?  In  other  words,  you 
indicated  at  one  point  that  the  Eastern  plane  was  about  a 
mile  from  runway  3,  from  the  airport,  and  the  P-38  was 
about  two  miles.  Can  you  estimate  for  us  how  quickly 
the  P-38  closed  that  gap?  A  From  two  miles  to  the 
point  of  collision? 

Q  Yes,  sir.  A  I’d  approximate  15  to  20  seconds. 
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Q  Can  you  tell  us,  please — I  know  you  could  not  tell 
us  the  speed  of  the  P-38 — but  can  you  tell  us  whether 
or  not  from  your  observation  the  speed  of  the  P-38  was 
such  that  if  this  accident  had  not  happened,  whether  or 
not  it  would  have  been  able  to  land  on  runway  3? 

MR.  BRESS :  Object. 

MR.  WARNER:  Object. 

3065  THE  COURT:  I  will  sustain  the  objection. 

BY  MR.  GALIHER: 

Q  You  have  no  idea  as  to  the  speed  of  the  P-38?  A 
No. 

Q  Can  you  tell  us  about  relative  speeds?  In  other 
words,  wras  the  P-38  going  faster  than  the  DC-4,  and  if 
so,  howT  much  faster?  A  I  couldn’t  estimate  how  much 
faster.  The  rate  of  closure  between  the  two  aircraft  was 
rapid. 

Q  Mr.  Tigner,  did  the  Eastern  plane,  while  under 
vour  control,  follow  your  instructions  throughout  its  en¬ 
tire  flight? 

MR.  BRESS:  Objection. 

THE  COURT:  He  may  answer. 

THE  WITNESS:  Yes,  it  did. 

•  •  *  * 


Cross  Exammation 
BY  MR.  WARNER: 

Q  Mr.  Tigner,  during  our  recess  a  few  moments  ago 
did  you  go  out  and  have  some  lunch?  A  Yes,  sir,  I  did. 

Q  Would  you  tell  us  whom  you  had  lunch  with?  A 
Mr.  Thomas  Basnight. 

Q  He  is  in  the  courtroom?  A  Yes,  he  is. 

Q  Would  you  identify  him  to  me,  please?  A 
3066  Mr.  Basnight. 

Q  The  gentleman  sitting  there  in  the  brown 
suit?  A  With  the  red  tie,  yes. 

Q  Brown  suit  and  red  tie?  A  Yes,  sir. 


1315  A 


i 


Q  Did  you  discuss  this  case  with  Mr.  Basnight? 

No,  sir,  I  did  not. 

Q  How  frequently  have  you  seen  Mr.  Basnight  in  the 
last  month?  A  Almost  every  day. 

Q  Almost  every  day?  A  That’s  correct. 

Q  You  discussed  this  case  with  him  at  any  time? 

The  case,  yes,  the  testimony,  no. 

Q  What  do  you  mean  by  that?  A  What  do  you 
mean  by  that?  What  do  you  mean? 

Q  You  say  you  discussed  the  case  but  not  the  testi¬ 
mony.  A  We  have  discussed  no  testimony  that  was  pre¬ 
sented  in  this  court.  j 

Q  Have  you  looked  at  any  maps  or  charts  with  Mr. 
Basnight?  A  No.  j 

Q  Have  you  ever  seen  a  chart  similar  to  this  one? 
A  Similar  to  that,  yes. 

Q  Where  did  you  see  that?  A  I  don’t  recall — 

3067  probably  when  I  gave  my  deposition  to  Mr.  Bress. 

Q  Have  you  seen  one  like  this  in  the  last  month 
or  six  weeks?  A  No,  I  don’t  recall  seeing  one. 

Q  You  could  have,  but  you  don’t  recall  seeing  it? 
A  I  don’t  believe  that  I  saw  one. 

Q  But  you  are  not  sure?  A  No,  I  am  not  sure. 

Q  You  have  stated  that  on  November  1,  1949,  you 
were  in  the  “A”  position  in  the  Washington  control  tower, 
is  that  correct?  A  Yes,  sir. 

Q  During  the  period  from  11:30  to  11:45  did  you  at 
any  time  leave  that  control  tower?  A  What  was  the 
time? 

Q  11:30  to  11:45.  A  No,  sir. 

Q  You  are  not  sure?  A  I  am  sure. 

Q  Why  did  you  hesitate?  A  I  beg  your  pardon? 

Q  Why  did  you  hesitate?  A  Just  a  natural  reaction, 
is  all. 

; 

Q  You  mentioned — whether  you  did  or  not,  did 

3068  you  later,  or  some  time  following  the  accident,  give 
certain  testimony  before  the  Civil  Aeronautics 
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Q  Can  you  tell  us,  please — I  know  you  could  not  tell 
us  the  speed  of  the  P-38 — but  can  you  tell  us  whether 
or  not  from  your  observation  the  speed  of  the  P-38  was 
such  that  if  this  accident  had  not  happened,  whether  or 
not  it  would  have  been  able  to  land  on  runway  3? 

MR.  BRESS:  Object. 

MR.  WARNER:  Object. 

3065  THE  COURT:  I  will  sustain  the  objection. 

BY  MR.  GALIHER: 

Q  You  have  no  idea  as  to  the  speed  of  the  P-38?  A 
No. 

Q  Can  you  tell  us  about  relative  speeds?  In  other 
words,  was  the  P-38  going  faster  than  the  DC-4,  and  if 
so,  how  much  faster?  A  I  couldn’t  estimate  how  much 
faster.  The  rate  of  closure  between  the  two  aircraft  was 
rapid. 

Q  Mr.  Tigner,  did  the  Eastern  plane,  wdiile  under 
your  control,  follow  your  instructions  throughout  its  en¬ 
tire  flight? 

MR.  BRESS :  Objection. 

THE  COURT:  He  may  answer. 

THE  WITNESS:  Yes,  it  did. 

•  •  •  • 


Cross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Tigner,  during  our  recess  a  few  moments  ago 
did  you  go  out  and  have  some  lunch?  A  Yes,  sir,  I  did. 

Q  Would  you  tell  us  whom  you  had  lunch  with?  A 
Mr.  Thomas  Basnight. 

Q  He  is  in  the  courtroom?  A  Yes,  he  is. 

Q  Would  you  identify  him  to  me,  please?  A 
3066  Mr.  Basnight. 

Q  The  gentleman  sitting  there  in  the  brown 
suit?  A  With  the  red  tie,  yes. 

Q  Brown  suit  and  red  tie?  A  Yes,  sir. 
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Q  Did  you  discuss  this  case  with  Mr.  Basnight?  A 
No,  sir,  I  did  not.  j 

Q  How  frequently  have  you  seen  Mr.  Basnight  in  the 
last  month?  A  Almost  every  day. 

Q  Almost  every  day?  A  That’s  correct. 

Q  You  discussed  this  case  with  him  at  any  time?  A 
The  case,  yes,  the  testimony,  no. 

Q  What  do  you  mean  by  that?  A  What  do  you 
mean  by  that?  What  do  you  mean? 

Q  You  say  you  discussed  the  case  but  not  the;  testi¬ 
mony.  A  We  have  discussed  no  testimony  that  was  pre¬ 
sented  in  this  court.  i 

Q  Have  you  looked  at  any  maps  or  charts  with  Mr. 
Basnight?  A  No. 

Q  Have  you  ever  seen  a  chart  similar  to  this  one? 
A  Similar  to  that,  yes. 

Q  Where  did  you  see  that?  A  I  don’t  recall — 

3067  probably  when  I  gave  my  deposition  to  Mr.  Bress. 

Q  Have  you  seen  one  like  this  in  the  last  month 
or  six  weeks?  A  No,  I  don’t  recall  seeing  one. 

Q  You  could  have,  but  you  don’t  recall  seeing  it? 
A  I  don’t  believe  that  I  saw  one.  i 

Q  But  you  are  not  sure?  A  No,  I  am  not  sure. 

Q  You  have  stated  that  on  November  1,  1949,  you 
were  in  the  “A”  position  in  the  Washington  control  tower, 
is  that  correct?  A  Yes,  sir. 

Q  During  the  period  from  11 :30  to  11 :45  did  you  at 
any  time  leave  that  control  tower?  A  What  was  the 
time? 

Q  11:30  to  11:45.  A  No,  sir. 

Q  You  are  not  sure?  A  I  am  sure. 

Q  Why  did  you  hesitate?  A  I  beg  your  pardon? 

Q  Why  did  you  hesitate?  A  Just  a  natural  reaction, 
is  all.  i 

Q  You  mentioned — whether  you  did  or  not,  did 

3068  you  later,  or  some  time  following  the  accident^  give 
certain  testimony  before  the  Civil  Aeronautics 
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Board!  A  You  say  after  the  accident? 

Q  Yes,  some  time  shortly  after  the  accident.  A  Yes, 
I  did. 

Q  Do  you  recall  the  way  and  the  manner  that  that 
hearing  was  conducted?  A  Vaguely. 

Q  When  you  testified  at  that  hearing  did  they  take 
recesses  during  your  testimony?  A  Yes,  I  believe  they 
did. 

THE  COURT:  Just  a  minute.  No. 

BY  MR.  WARNER : 

Q  Have  you  read  over  your  testimony  that  was  taken 
and  written  down  following  that  hearing?  A  The  CAB 
hearing? 

Q  Yes.  A  Yes,  1  have. 

Q  You  have  read  that  over?  A  Yes,  sir. 

Q  When  did  you  last  read  that  over?  A  About  a 
month  ago. 

Q  About  a  month  ago?  A  Yes,  sir. 

Q  I  believe  you  gave  testimony  on  two  different 
3069  days  at  that  hearing,  did  you  not?  A  I  don’t 
remember. 

Q  In  reading  over  that  testimony  you  read  it — did  you 
read  it  carefully?  A  I  believe  so. 

THE  COURT:  I  don’t  see  that  this  is — 

BY  MR.  WARNER : 

Q  Is  that  true  and  correct? 

THE  COURT:  Just  a  minute,  Mr.  Warner.  I  don’t 
think  that  is  a  proper  line  of  inquiry.  If  the  witness 
has  said  anything  on  the  stand  at  variance  with  what 
he  has  said  at  any  other  time  extra-judiciallv,  why,  there 
is  a  way  of  bringing  that  up.  Whether  he  read  it  over 
closely,  or  whether  he  spent  that  much  time  on  it,  or 
this  much  time  on  it  is  opening  up  a  collateral  matter 
that  we  are  not  concerned  with. 

MR.  WARNER:  I  would  like  to  ask  just  one  ques¬ 
tion:  Whether  or  not  that  testimony  that  he  gave  at 
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the  CAB  was  true  to  the  best  of  his  knowledge. 

THE  WITNESS:  To  the  best  of  my  knowledge,  it 
was  true,  yes. 

BY  MR.  WARNER: 

Q  And  the  testimony  that  you  read  over  a  month 
ago  was  a  proper  reflection  and  presentation  of  what 
you  said  at  that  CAB  hearing — properly  taken  down  and 
reported?  A  No,  it’s  not  all  correct. 

3070  Q  It  is  not  all  correct?  A  No,  it’s  not.; 

Q  Did  you  ever  make  any  corrections  of  that 
testimony?  A  I  beg  your  pardon,  I  don’t  understand. 

Q  Did  you  ever  send  a  letter  in  to  correct  it,  or  tell 
anybody  that  it  wasn’t  correct?  A  No,  I  don’t  believe 
so. 

Q  Do  you  recall  what  part  of  it  is  not  correct?  A 
Not  offhand,  I  don’t,  no. 

Q  Well,  if  in  my  examination,  or  in  questions  that 
I  may  ask  you  for  a  little  while  this  afternoon,  there 
comes  a  time  that  any  of  it  is  not  correct,  will  you  tell 
me  about  it  then?  A  Yes,  sir,  I  will. 

Q  Fine.  You  stated  here  this  morning  that  you  were 
in  the  “A”  position  in  the  tower  and  that  there  came  a 
time  when  a  P-38  was  brought  to  vour  attention,  is  that 
correct?  A  That’s  correct.  j 

Q  When  you  first  saw  the  P-38  it  was  on  the  strip 
north  of  the  tower  in  here  somewhere,  is  that  correct? 
A  I  can’t  see  where  you  are  pointing  there.  It  was  on 
the  ramp  in  front  of  the  tower,  just  a  little  to  the  north. 

Q  In  front  of  the  tower?  A  That’s  right. 

Q  And  you  had  a  radio  contact  with  him  at 

3071  that  time?  A  That’s  correct. 

Q  And  you  addressed  him  as —  A  Bolivian 
48. 

Q  T  recall  some  time  in  your  direct  examination  by 
Mr.  O’Donoghue  you  referred  to  him  as  Bolivian  Pr38? 
A  No,  T  don’t  recall  that.  j 
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Q  You  didn’t  say  that  this  morning?  A  I  don’t  re¬ 
call  saying  that  this  morning. 

Q  And  he  received  certain  instructions  from  you  to 
taxi  in  a  certain  direction,  is  that  correct?  A  That’s 
correct. 

Q  And  what  were  those  instructions?  A  He  was 
cleared  to  runway  3,  given  the  wind  and  the  altimeter,  and 
he  acknowledged  by  waving  his  hand. 

Q  Was  he  told  any  way  that  he  was  to  get  to  runway 
3,  or  did  you  give  such  an  instruction?  A  No,  I  did  not. 

Q  When  was  your  next  communication  with  him,  with 
the  P-38?  A  When  he  had  made  the  left  turn  onto 
runway  27  there  and  it  appeared  that  he  was  going  to 
taxi  across  runway  3,  I  contacted  the  aircraft. 

Q  Can  you  see  this  map  from  where  you  are  sitting? 
A  Not  too  well. 

Q  This  looks  to  me  to  be  a  taxiway.  (Indicat- 

3072  ing)  A  That’s  correct. 

Q  What  is  that,  taxiwav  number  6?  A  That’s 

correct. 

Q  He  proceeded  from  position  in  here  where  you  first 
saw  him  down  this  taxiwav?  A  That’s  correct. 

Q  Until  he  got  to  a  position  in  here?  A  That’s 
right. 

Q  That’s  wdiere  the  taxivrav  intersects  rmrwav  9  or 
runway  27  ?  A  That’s  right. 

Q  And  that’s  where  you  had  your  next  communication 
with  him  when  he  was  right  here  at  this  point?  A  No. 
Q  No?  A  No. 

Q  When  he  got  to  this  point,  what  did  he  do,  if  any¬ 
thing?  A  Which  point  are  you  referring  to? 

Q  Right  at  the  intersection  of  taxiway  6,  and  runway 
9  and  27.  A  He  held  clear  momentarily  and  then  made 
a  left  turn  onto  runway  9  and  27. 

Q  Left  turn  in  here?  A  That’s  correct. 

3073  Q  Was  it  there  that  you  had  a  communication 
with  him?  A  That’s  correct,  when  he  made  that 
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left  turn  I  contacted  the  aircraft. 

Q  What  did  you  say?  A  “Hold  clear  of  runway  3. 
I  have  traffic  on  final.  We  are  using  runway  3.  Make 
180-degree  turn  back  to  runway  3.  The  wind  is  north¬ 
east  20  to  25.  You  may  use  runway  three-six  if  you 
desire.”  i 

Q  Did  it  appear  to  you  when  the  P-38  was  at  this 
position  that  he  was  going  to  use  runway  3?  A  i  It  ap¬ 
peared  that  he  was  going  to  taxi  over  to  that  runway, 
yes.  ; 

Q  So  it  was  at  that  time  you  said  he  could  use  run- 
wav  three-six?  A  It  was  at  that  time  I  told  him  to 
hold  clear  of  runway  3  to  make  180-degree  turn  back  to 
runway  3,  which  he  did,  but  I  told  him  he  could  use  runway 
three-six  if  he  desired  to. 

Q  During  this  entire  time,  from  the  time  he  was  here 
until  he  was  down  here,  just  before  he  got  to  runway  3, 
did  you  have  him  under  observation  all  that  time?  A  I 
don’t  remember.  j 

Q  You  don’t  remember?  A  No.  j 

Q  Can  you  repeat  verbatim  the  instructions 
3074  that  you  gave  him  when  he  was  here?  A  Not 
verbatim. 

Q  The  substance  of  it  was —  A  “Hold  clear  of  run¬ 
way  3,  Bolivian  927,  hold  clear  of  runway  3.” 

Q  Make  a  hundred —  A  “I  have  traffic  on  final.” 

Q  Make —  A  “One  hundred  eighty — ” 

Q  Degree  turn  and  do  what?  A  “Taxi  back  to  run¬ 
way  3.”  j 

Q  When  he  was  on  this  runway  9  or  27  he  was  heading 
in  an  easterly  direction?  A  At  which  time? 

Q  When  you  told  him  to  hold  clear  of  runway  3.  A 
Easterly. 

Q  And  you  told  him  to  make  180-degree  turn?  A 
That’s  correct. 

Q  WTiich  wmuld  put  him  in  what  direction?  A  West. 
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Q  Westerly  direction?  A  That’s  correct. 

Q  So  you  instructed  him  to  make  a  180-degree  turn 
and  return  to  runway  3?  A  That’s  correct. 

3075  Q  Did  the  P-38,  using  the  tip  of  my  pointer  as 
the  nose  of  the  plane,  head  in  that  direction  and 

you  advised  him  to  return  to  runway  3?  A  He  was 
headed  in  the  other  direction  when  I  advised  him. 

Q  He  was  headed  here,  and  he  made  a  180-degree 
turn,  which  heads  him  in  that  direction?  A  That’s  cor¬ 
rect. 

Q  You  told  him  in  that  direction  to  head  to  runway 
3?  A  That’s  right. 

Q  Then  did  you  continue  to  observe  his  take-off?  A 
He  didn’t  take  off  at  that  time. 

Q  He  didn’t?  A  No. 

Q  Some  time  shortly  thereafter  he  took  off?  A 
That’s  correct. 

Q  Did  you  watch  the  take-off?  A  Yes,  I  did. 

Q  For  how  long  after  his  take-off  did  you  watch  him? 
A  He  got  about  400  feet  and  started  a  left  turn  and 
passed  out  of  view  because  of  the  old  tower. 

Q  He  got  about  400  feet  altitude?  Did  you  get  that 
altitude  while  he  was  over  the  runway  or  over  the  river? 
A  Both. 

Q  You  mean  he  was  right  on  the  edge  of  the 

3076  airport  when  he  got  to  400  feet?  A  No,  he  was 
climbing  all  the  time  from  his  departure. 

Q  Then  he  was  out  over  the  water  somewhere  when 
he  got  to  400  feet?  A  Yes. 

Q  That’s,  what  I  meant.  A  Oh. 

Q  When  he  got  there  he  started  a  left  turn?  A 
That’s  correct. 

Q  And  just  shortly  after  that  you  lost  sight  of  him? 
A  I  didn’t  follow  him  any  longer,  that’s  right,  at  that 
time. 

Q  Didn’t  the  old  tower  obstruct  vour  view  or  some¬ 
thing?  A  Yes,  that’s  right. 
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Q  Was  his  take-off  normal,  or  was  there  anything 
unusual  about  it?  A  It  appeared  normal  to  me. 

Q  And  his  action  in  making  that  left  turn  was  per¬ 
fectly  normal,  too  ?  A  Yes. 

Q  You  have  worked  at  National  Airport,  or  had  at 
that  time,  since  April  of  1949?  A  That’s  correct. 

Q  Approximately  six  months.  I  show  you  Plaintiffs’ 
Exhibit  No.  7  (Defendant  Bridoux  Exhibit  No. 

3077  10),  marked,  “Take-off  and  Departure  Patterns,” 
signed  by  B.  H.  Griffin,  Director.  Have  you  ever 

seen  that,  or  a  copy  of  that  take-off  and  departure  pat¬ 
tern  before?  A  Yes,  I  have. 

Q  Does  that  appear  to  be  a  true  and  correct  repre¬ 
sentation?  A  It  appears  so. 

Q  Does  that  pattern  show  the  path  that  an  aircraft 
is  to  follow  after  making  a  take-off  on  certain  runways 
at  the  airport?  A  Yes,  it  does. 

Q  And  the  aircraft  must  follow  this  pattern  unless 
he  receives  instructions  to  the  contrary?  A  That’s  cor¬ 
rect.  ! 

Q  I  ask  you  to  look  at  that  traffic  and  departure  pat¬ 
tern  and  describe  to  me  and  to  the  jury  and  the  Court 
what  course  a  plane  should  follow  from  a  take-off  on 
runway  3.  A  Well,  that  needs  a  little  qualification. 

Q  No,  would  you  just  look  at  the  pattern  and  describe 
that  for  me.  A  He  can  make  a  right  turn  off  Of  run¬ 
way  3,  proceed  south  of  the  Capitol  and  northeast  to  the 
Capitol,  or  he  can  make  a  left  turn  out. 

Q  What  is  he  supposed  to  do  according  to  that  pat¬ 
tern?  A  Under  what  circumstances? 

3078  Q  Just  according  to  that  pattern.  You  told  me 
that  the  pattern —  A  Well,  if  I  cleared  him  for 

a  left  turn  out,  he  can  make  a  left  turn  out. 

Q  But  you  would  have  to  clear  him  for  a  left  turn 
out?  A  That’s  right. 

Q  Yon  didn’t  clear  him?  A  I  didn’t  say  that,  j 


Q  I  think  that  we  went  over  in  careful  detail  all  of 
your  contacts  with  this  plane  before  take-off,  did  we  not? 
A  No,  we  didn’t. 

Q  Oh,  you  had  another  communication  with  the  plane? 
A  Yes. 

Q  Would  you  tell  me  what  that  was?  A  I  don’t  re¬ 
member  what  it  was,  verbatim.  I  know  he  was  cleared 
for  take-off,  runway  3. 

Q  That’s  all,  just  cleared  for  take-off?  A  I  don’t 
know  if  that  is  the  entire  context  of  my  message  or  not. 
I  know  he  was  cleared  for  take-off.  I  may  have  cleared 
him  for  a  left  turn  out  of  runway  3,  and  seeing  that  he 
started  a  left  turn,  if  it  was  contrary  to  my  instructions, 
I  would  have  advised  him  to  continue  and  make  a  right 
turn  off  of  runway  3. 

Q  So  if  he  had  in  any  way  violated  this  pattern,  you 
w’ould  have  called  that  to  his  attention,  is  that 
3079  correct?  A  That’s  correct. 

Q  Would  you  describe  to  the  Court  and  to  the 
jury  what  that  pattern  shows  to  be  the  proper  method 
for  a  take-off  from  run  wav  36,  what  direction  must  the 
plane  follow?  A  He  could  make  a — he  can  make  a  right 
turn  or  left  turn  on  departure  on  runway  36. 

Q  In  order  to  make  a  right  turn  must  he  receive  any 
instructions  from  the  tower?  A  Yes,  he  needs  tower 
approval  for  right  turn  out. 

Q  But  to  make  a  left  turn  he  doesn’t  need  any  ap¬ 
proval?  A  That  is  correct. 

Q  So  the  normal  turn  would  be  a  left  turn,  if  you 
take  off  from  runway  36?  A  It  wouldn’t — what  do  you 
mean  by  “normal”? 

Q  Well,  the  one  called  for  by  the  pattern.  A  The 
standard  turn-out? 

Q  Yes,  the  standard.  A  Yes,  the  standard  turn-out 
would  be  a  left  turn  out. 

Q  And  the  standard  turn  from  runway  3  would  be  to 
the  right?  A  Yes,  that’s  correct,  the  standard  turn. 
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Q  Otherwise,  the  pilot  must  receive  some  instruction 
from  the  tower?  A  That  is  correct.  ; 

3080  MR.  WARNER:  Would  you  like  to  see  this, 
Your  Honor? 

MR.  BRESS:  I  don’t  believe  that  exhibit  is  in  evi- 
dence. 

MR.  WARNER:  I  believe  it  was  all  admitted — ^Plain¬ 
tiffs’  Exhibit  No.  7.  ! 

MR.  BRESS:  My  recollection  is  that  the  landing  pat¬ 
tern  -was  admitted  at  that  time. 

THE  COURT :  Not  the  departure  pattern,  that  is 


correct.  j 

MR.  WARNER:  I  thought  it  was.  j 

THE  COURT:  Bo  you  offer  it  now? 

MR.  WARNER:  Yes,  I  do. 

MR.  AHERNE:  Same  objections  which  have  been 
noted  and  dealt  with  at  length  to  Your  Honor. 

THE  COURT :  The  landing  pattern  was  proffered  and 
admitted;  the  departure  pattern,  concerning  which  you 
are  now  interrogating  the  witness,  has  now  been  j  prof¬ 
fered.  It  is  admitted  now  with  the  same  objection. 

(Subject  document  was  marked  Defendant  Bridoux’s 
Exhibit  No.  10  and  received  in  evidence.) 

MR.  WARNER :  Earlier  when  I  was  referring  to 
Plaintiffs’  Exhibit  No.  7,  I  would  like  to  change  that  to 
be  Defendant  Bridoux’s  Exhibit  No.  10. 

BY  MR.  WARNER : 

Q  Before  I  show  this  to  the  jury,  I  call  your  atten¬ 
tion  to  these  -written  instructions.  Are  those  contained 
on  the  back  of  the  pattern?  A  I  don’t  know. 

3081  Q  Have  you  ever  seen  those  instructions  be¬ 
fore?  A  Yes. 

Q  Would  you  read  the  instruction  for  the  take-off  on 
runway  36?  A  “Take-Off  on  Runway  36:  1.  Make  left 
turn  and  climb  to  above  1,200  feet  over  the  Potomac  River 
before  proceeding  on  course.  2.  (Upon  request)  Northeast 
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bound  and  eastbound  only  may  make  right  turn  and  pro¬ 
ceed  on  course.” 

Q  Northbound  and  northeast  bound  only.  Now  read 
“Take-Off  on  Runway  3.”  A  “Take-Off  on  Runway  3: 
1.  Northeast  bound,  eastbound,  southeast  bound,  and  south 
bound  make  right  turn  and  climb  above  1,200  feet  before 
turning  on  course.  (Caution) :  Southeast  bound  and  south 
bound  proceed  well  to  the  north  and  east  of  Anacostia 
and  Bolling  Fields.  2.  (Upon  Request) :  Northbound  and 
west  bound  may  make  left  turn  and  climb  to  above  1,200 
feet  over  the  Potomac  River  before  proceeding  on  course.” 

THE  COURT:  Those  are  instructions  for  departure 
from  the  port? 

THE  WITNESS :  That  is  correct. 

(Defendant  Bridoux’s  Exhibit  No.  10  was  thereupon 
circulated  among  the  jury.) 

THE  COURT:  I  take  it,  Mr.  Warner,  there  is 
3082  some  legend  on  that  exhibit  that  indicates  from 
where  those  instructions  come;  am  I  correct  in 
that  assumption? 

MR.  WARNER:  I  believe — I  don’t  want  to  be  testify¬ 
ing. 

THE  COURT:  I  am  asking  you  whether  or  not  the 
exhibit  indicates  it. 

MR.  WARNER:  The  exhibit  is  just  two  photostatic 
pages. 

THE  COURT:  But  the  witness  has,  presumably,  read 
from  the  exhibit  certain  instructions.  On  the  exhibit  does 
there  appear  to  be  a  legend  at  the  bottom  of  the  page 
as  to  where  those  instructions  come  from? 

MR.  WARNER:  On  the  front  of  the  exhibit  there  is 
a  legend. 

(Defendant  Bridoux  Exhibit  No.  10  was  handed  to  the 
Court.) 

MR.  BRESS :  The  affidavit  attached  to  it  covered 
that,  Your  Honor. 
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THE  COURT:  Well,  there  is  a  legend  marked  “Ap¬ 
proved,”  and  the  date  in  the  lower  right-hand  corner. 

BY  MR.  WARNER: 


Q  I  believe  this  is  usually  appended  right  on  the  back, 
is  it  not?  A  I  am  not  sure,  but  I  believe  that  is  correct. 

(Defendant  Bridoux’s  Exhibit  No.  10  was  returned  to 
the  jury.) 

*  *  •  * 


3083  Q  Mr.  Tigner,  I  believe,  to  just  come  back  a 
little  bit  to  your  prior  testimony,  that  you  stated 
that  the  P-38  took  off  on  this  runway  (indicating  aerial 
photograph).  A  That’s  correct. 

Q  Climbed  up  until  he  was  about  400  feet?  A  j  Ap¬ 
proximately  400  feet. 

Q  And  then  started  a  left  turn?  A  That’s  correct. 

Q  After  he  started  that  left  turn  your  view  ;  was 
blocked  by  the —  A  No,  not  by  the  tower.  I  believe  that 
I  looked  away  at  that  time  when  he  started  his  left  turn. 
I  don’t  remember. 

Q  Didn’t  you  just  about  ten  or  fifteen  minutes  ago 
tell  me —  A  I  saw  him  make  his  left  turn.  After  he 
got  a  little  ways  I  may  have  lost  him  behind  the  tower 
there. 


Q  Where  was  the  old  tower  located  that  you  might 
have  lost  him  behind?  A  Just  north  of  the  temporary 
tower. 

Q  North  of  where  you  were  standing  at  that  time? 
A  That’s  right. 

Q  Isn’t  it  true,  Mr.  Tigner,  that  if  the  plane  had 
taken  off  on  runway  36,  climbed  up  to  400  feet,  and  turned 
left,  very  soon  he  would  be  behind  that  tower, 
3084  whereas  if  he  took  off  on  runway  3  he  would  have 
to  complete  that  much  of  a  turn  in  order  to;  be 
obscured  by  the  tower  (indicating)?  A  Well,  would  you 
rephrase  that,  or  re-ask  it  for  me? 

Q  Just  looking  here,  if  you  take  off  on  runway  3,  come 
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here  and  make  a  left  turn,  it  would  be  some  time  before 
he  would  fall  behind  the  tower.  A  That’s  right. 

Q  But  if  he  took  off  on  runway  36,  made  a  left  turn, 
he  would  have  soon  been  obscured  by  the  tower.  A  Now, 
you  are  saying  “very  soon”,  and  “very  long,”  “quite  a 
while” — I  said  I  watched  him  for  a  little  while.  How  long 
is  a  little  while? 

Q  You  are  the  witness.  A  I  understand  that,  but  I 
mean,  I  am  just  trying  to  clarify  this  in  my  own  mind. 

Q  Do  you  think  you  watched  him?  A  Until  he  got 
— yes,  sir,  that  far. 

Q  Or  did  you  watch  him  just  a  while?  A  He  took 
off  runway  3  and  I  watched  him  go  into  that  left  turn. 

Q  And  there  was  nothing  unusual  about  his  making  a 
left  turn,  taking  off  on  runway  3?  A  No.  Otherwise, 
T  would  have  called  it  to  his  attention. 

Q  Mr.  Tigner,  I  believe  that  you  gave  a  state- 
3085  ment  on  November  1,  1949,  the  day  of  the  accident, 
is  that  correct?  A  Yes,  I  did. 

Q  That  on  November  10,  1949 — or  it  was  the  9th — 
November  9,  1949,  you  gave  a  statement  before  the  CAB, 
is  that  correct?  A  I  don’t  remember  the  date  before 
the  CAB. 

Q  Then  a  few  days  later  on  November  14  you  gave 
another  statement  before  the  CAB.  And  then  at  a  later 
date  your  deposition  was  taken  by  Mr.  Bress,  I  believe. 
A  Yes. 

Q  Is  it  a  fact  that  on  all  of  those  four  prior  occa¬ 
sions  you  never  once  mentioned  that  you  possibly  told 
the  P-38  to  make  a  left  turn?  A  T  don’t  think  it  was 
ever  brought  up,  was  it? 

Q  You  were  asked  repeatedly,  as  you  have  been  here 
this  morning.  A  I  don’t  recall  that. 

Q  All  the  communications  that  you  had  with  the  P-38. 
You  have  in  great  detail  enumerated  for  us  here,  and 
vet  vou  never  once  mentioned  the  fact  that  von  misrht 
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have  told  them  to  make  a  left  turn? 

MR.  O’DONOGHUE :  I  object. 

THE  COURT:  That  is  not  quite  right  in  the  matter 
of  interrogation.  j 

MR.  WARNER:  I  am  simply  trying — 

3086  THE  COURT:  I  know  what  you  are  trying  to 
do,  but  I  say,  Mr.  Warner,  that  that  is  not  the 

orthodox  method  of  procedure.  You  cannot  summarize 
the  witness’  testimony  and  then  tell  him  what  he  said. 
BY  MR.  WARNER: 

Q  Mr.  Tigner,  on  those  prior  occasions  which  I  have 
enumerated  here,  did  you  at  any  time  state  that  you 
might  have  given  instructions  to  the  P-38  to  turn  left 
after  take-off?  A  I  don’t  remember. 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor, 
that  is  improper.  I 

THE  COURT:  The  witness  has  testified  that  to  his 
recollection  he  never  was  asked.  If  he  were  asked  the 
question,  “What  were  the  communications  that  you  had 
with  the  P-38,  and  enumerate  them  in  the  order  of  con¬ 
tact,”  and  then  he  left  this  one  out,  that  is  something  else 
again,  but  to  seek  to  elicit  that  information  in  the  fashion 
in  which  you  are  proceeding  is  not  proper,  and  I  will 
exclude  it. 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  on  November  9,  1949,  when  you  were 
being  questioned  before  the  Civil  Aeronautics  Board,  on 
page  86  this  question  was  asked  you:  “Will  you  then  tell 
us,  Mr.  Tigner,  the  circumstances  that  followed  with  re¬ 
spect  to  transmission  between  the  tower  and  the  P-38, 
with  respect  to  its  taxiing?”  Answer:  “Well,  he 

3087  was  given  runway  3  as  take-off  runway,  I  gave 
him  the  wind  and  altimeter  setting  and  he  continued 

to  runway  3.  I  don’t  recall  saying  anymore  to  him  until 
he  was  at  the  intersection  of  runway  9,  27,  3,  and  21,  he 
held  on  taxi  strip  momentarily  before  entering  runway 
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9  and  27  and  made  a  left  turn  over  towards  runway  36. 
At  that  time  I  advised  him  to  hold  clear  of  runwav  3, 
that  I  had  landing  traffic,  and  repeated  the  wind  to  him. 
The  wind  "was  northeast  15  to  20,  and  I  advised  him  he 
could  have  runway  36  if  he  wanted,  and  I  cleared  him 
for  a  180-degree  turn  to  run-way  3.  And  shortly  after 
that  he  called — he  initiated  the  call  for  take-off  clear¬ 
ance.” 

And  then  this  question  was  asked:  “And  upon  his 
initiation  of  that  call,  what  did  vou  do?”  Answer:  “I 
cleared  him  for  take-off,  since  he  was  number  one,  and 
cleared  for  take-off.” 

Question :  “At  that  time  were  you  having  any  difficulty 
that  you  could  observe  in  receiving  from  the  P-38?” 
Answer:  “Do  you  mean  did  I  understand  the  pilot  or — ” 

Question:  “No,  I  am  talking  in  terms  of  the  radio 
operation.  Was  the  recording  loud  and  readable?”  An¬ 
swer:  “It  w^as  loud  and  readable  and  it  was  not  intermit¬ 
tent.’  ’ 

Question:  “You  had  no  occasion,  therefore,  to  have 
any  question  regarding  the  effective  operation  of  the 
radio  communication  between  the  tower  and  the  plane 
at  that  time?” 

3088  “That  is  correct.” 

Question:  “Now  with  respect  to  the  pilot,  did 
you  have  any  difficulty  understanding  him?” 

“No,  sir,  I  did  not.” 

Question :  “And  is  it  a  correct  understanding  that  from 
his  actions  pursuant  to  your  instructions  that  he  com¬ 
plied  with  them  as  issued?  Did  he  comply  with  the  in¬ 
structions?” 

“On  his  take-off  you  mean?” 

Question:  “With  respect  to  his  taxiing  and  prepara¬ 
tion  for  take-off?”  Answer:  “Yes,  he  complied  with  my 
instructions.” 

Question:  “So  that  in  so  far  as  that  portion  of  his 
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activities  was  concerned,  there  was  every  reason  to  be¬ 
lieve  he  understood  what  you  were  saying  to  him?”  An¬ 
swer:  “That  is  correct.” 

Question:  “Did  you  then  observe  his  take-off?”  An¬ 
swer:  “Yes,  sir,  I  observed  his  take-off.” 

Question:  “Was  there  anything  unusual  or  noticeable, 
particularly  noticeable,  about  it?”  Answer:  “No,  it 
appeared  normal  to  me.” 

Question:  “How  far  did  you  follow  the  plane  at  that 
time?”  Answer:  “Up  until  he  was  up  over  the  river  and 
had  started  his  left  turn.” 

Did  you  anywhere  in  there  mention — 

MR.  O’DONOGHUE :  Your  Honor,  I  submit  that!  there 
is  nothing  contradictory  there. 

30S9  THE  COURT:  I  think  the  objection  is  well 
taken. 

MR.  WARNER:  Your  Honor,  1  submit  he  was  giving 
an  accounting  of  what  he  did. 

THE  COURT:  And  he  has  testified  precisely  as  to 
that.  We  will  exclude  the  question.  It  is  not  an  im¬ 
peaching  matter  at  all. 

(To  the  witness)  Did  you  ever  get  a  message  from 
the  Bolivian  P-38  that  he  was  having  engine  trouble? 

THE  WITNESS :  No,  sir. 

BY  MR.  WARNER: 

Q  Mr.  Tigner,  after  you  took  your  eyes  off  the  P-38 
when  he  was  making  that  left  turn,  you  next  observed  him 
approximately  five  miles  west  of  the  airport?  A  North¬ 
west  of  the  airport.  ; 

Q  Northwest.  Did  you  have  any  landmark  to  asso¬ 
ciate  his  position  with?  A  Not  to  my  recollection. 

Q  I  wondered  how  you  determined  that  he  was  five 
miles  northwest  of  the  airport.  A  I  have  seen  many 
aircraft  five  miles  northwest,  or  five  miles  radius  of  the 
airport,  and  I  know  that  it  would  be  five  miles  from  the 
airport. 


I 
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Q  How  did  you  know  that  these  other  aircraft  were 
five  miles  away?  A  They’d  report  five  miles,  and 

3090  would  occasionally  watch  them  on  radar. 

Q  Isn’t  that  just  your  judge  of  five  miles?  A 
Oh,  absolutely,  I  said  about  five  miles. 

Q  And  he  was  heading  in  what  direction  then?  A 
Northwest. 

Q  He  was  heading  northwest?  A  Northwesterly,  let’s 
put  it  that  way. 

Q  He  wasn’t  flying  due  north?  A  No. 

Q  He  wasn’t  flying  due  west?  A  That’s  correct. 

Q  He  was  flying  in  a  direction  such  as  that?  A 
That’s  correct,  northwesterly. 

Q  Might  be  a  little  one  way  or  the  other?  A  That’s 
right. 

Q  On  this  map — does  this  map  extend  five  miles  (in¬ 
dicating  aerial  photograph)  ?  A  No. 

Q  So  you  couldn’t  give  me  a  point  over  which  you 
saw  him  there?  A  No. 

Q  That  was  approximately  how  long  after  you  had 
taken  your  eyes  off  of  him  before?  A  I  don’t  remem¬ 
ber. 

Q  Do  you  know  how  long  a  period  of  time  you 

3091  kept  him  under  observation  at  that  point — five  miles 
northwest  of  you?  A  I  just  glanced  at  him  and 

saw  that  there  was  nothing  in  his  flight  path  and  looked 
away  and  went  ahead  with  other  traffic. 

Q  You  just  took  a  glance  at  him?  A  That’s  right. 

Q  You  don’t  know  how  long  that  was  after  his  take¬ 
off?  A  No,  I  don’t. 

Q  Do  you  recall  how  long  an  interval  occurred  be¬ 
tween  the  time  you  saw  him  five  miles  northwest  of  you 
and  you  then  again  saw  him  somewhere  due  west  of  the 
tower?  A  I  don’t  know  how  much  time  elapsed. 

Q  Five  minutes?  A  It  wasn’t  that  long  a  period, 
but  I  don’t  know  just  how  long  it  was. 
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Q  Would  it  be  less  than  three  minutes?  A  I  don’t 
know. 

Q  And  he  was  eight  miles,  away  at  that  time?  A 
That’s  correct — approximately  eight  miles. 

Q  Heading  due  south  or  generally  southerly  direc¬ 
tion?  A  Southerly  direction,  that’s  correct. 

Q  The  next  time  you  observed  him  he  was  where? 
A  There  is  a  big  jump  in  the  sequence  here.  The  next 
time  I  saw  him  he  was  seven  miles  south  of  the 

3092  airport  on  an  easterly  heading. 

Q  What  did  you  mean  by  a  big  jump  in  the  se¬ 
quence?  A  I  mean  a  lot  of  action  has  transpired  be¬ 
tween  that  time. 

Q  Would  you  tell  us  what  those  actions  were?  A 
The  Eastern  537  came  into  the  traffic  pattern  and  was 
cleared  to  land. 

Q  In  between  that  time?  A  Yes. 

Q  Were  there  any  other  actions?  A  Not  that  I 
recall. 

Q  Could  you  give  me  an  approximation  of  the  time 
that  the  Eastern  537  had  this  communication  with  you? 
A  Which  communication? 

i 

Q  When  you  said  the  one  that  came  in  between  the 
time  that  you  saw  the  P-38  west  of  the  airport  and  the 
time  you  saw  him  seven  miles  south  of  the  airport.  A 
I  don’t  quite  understand  what  you  mean,  I  am  sorry. 

Q  If  you  recall,  Mr.  Tigner,  just  to  refresh  j  your 
memory,  when  I  directed  your  attention  to  the  time  you 
saw  the  P-38  west  of  the  airport  eight  miles,  you  said 
there  was  a  big  lapse  or  something  in  between  that,  time 
and  when  you  saw  him  seven  miles  south  of  the  airport. 
You  said  in  that  period  of  time  you  had  a  communication 
with  the  Eastern  DC-4.  A  Yes. 

3093  Q  I  want  to  know  what  communication  that;  was. 

3094  A  I  don’t  know.  I  don’t  know  what  the  elapsed 

3095  time  was  there.  I  don’t  know  where  Eastern  was 

at  that  time.  I 
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Q  How  do  you  know  you  had  a  communication  with 
it?  A  Well,  now,  which  communication  are  you  talking 
about?  I  had  several  with  Eastern. 

Q  The  one  that  you  are  talking  about.  A  I  don’t 
know  which  one  you  are  talking  about. 

THE  COURT:  I  don’t  think,  Mr.  Warner — and  again 
I  don’t  want  to  intrude  myself  into  the  examination  of  the 
witness — the  witness  said  at  that  time  he  had  a  commu¬ 
nication.  He  said  there  were  a  number  of  things  hap¬ 
pened.  Before  I  say  anything  more,  let’s  go  to  the  re¬ 
porter  and  get  what  was  actually  said. 

(Testimony  herein,  beginning  with  line  10  page  3091 
through  line  11,  page  3092,  was  read.) 

THE  COURT:  The  indication  is  there  was  a  com¬ 
munication,  but  it  doesn’t  appear  whether  the  communica¬ 
tion — I  assume  if  the  DC-4  or  Eastern  was  cleared  to 
land  there  must  have  been  some  communication  from 

Eastern  to  the  tower. 

•  •  *  • 

3097  BY  MR.  WARNER: 

Q  Mr.  Tigner,  going  back  to  your  answer  to 
my  question  just  before  the  recess  regarding  the  activity 
that  you  had  during  that  big  jump  of  time  there  when  he 
was  west  of  the  airport  until  south  of  the  airport,  was 
there  any  other  activity  as  far  as  you  are  concerned, 
or  you  were  concerned,  with  your  duties  in  the  tower, 
besides  communication  with  Eastern?  A  I  don’t  know. 

Q  You  just  don’t  recall?  A  I  don’t  recall. 

Q  Well,  did  you  not  state  that  there  was  a  lot  of 
activity?  A  Yes;  that  is  right. 

Q  There  was  a  lot  of  activity?  What  it  was  you  don’t 
remember?  A  That  is  correct. 

Q  You  just  remember  that  there  was  activity?  A  It 
was  activity  of  air  traffic  control  nature  on  my  part,  I 
mean,  but  I  don’t  remember  what  it  was. 

3098  Q  I  would  like  to  take  you  back  just  a  moment, 
if  I  may,  to  the  time  when  Bridoux  was  right  in 
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front  of  the  tower.  You  said  at  that  time  you  addressed 
him  as  Bolivian  48?  A  That  is  correct 

Q  Now,  did  there  come  a  time  later  on  when  you 
used  other  numerals  to  identify  him?  A  Yes. 

Q  When  was  that?  A  He  identified  himself  as  Bo¬ 
livian  927,  ready  for  takeoff,  and  I  called  him  Bolivian 
927.  j 

Q  He  identified  himself?  A  That  is  correct. 

Q  I  direct  your  attention  back  to  your  testimony  on 
direct  examination.  I  believe  you  stated  that  you  saw 
some  numbers  on  his  tail?  A  That  is  correct.  j 
Q  And  "what  were  those  numbers  ?  A  927 ;  that  is 
the  only  three  digits  I  recall. 

Q  Was  there  more  than  three  digits?  A  I  believe 


so. 


THE  COURT:  Is  there  any  question  that  the  Bo¬ 
livian  plane  was  927? 

MR.  WARNER:  Yes,  there  is. 

THE  COURT:  There  is  question  about  that? 
3099  MR.  WARNER:  Oh,  yes,  sir,  certainly. 

THE  COURT :  All  right.  Go  ahead. 

BY  MR.  WARNER : 


Q  Do  you  recall  how  many  other  numbers  there  were 

besides  927  on  the  tail  of  that  plane?  A  No,  I  don’t. 

; 

Q  Why  did  you  happen  to  pick  up  just  the  three 
numbers  927  if  there  were  other  numbers?  A  Well,  I 
don’t  know  that.  I  probably  picked  those  up  myself.  I 
don’t  remember  writing  those  down  on  the  identification 
strip  of  the  aircraft. 


MR.  WARNER:  May  I  have  the  identification  strips? 
THE  COURT:  Is  there  an  exhibit — is  that  my  recol¬ 
lection — depicting  the  plane,  the  Bolivian  plane? 

MR.  WARNER:  Yes,  sir. 

THE  COURT:  Does  that  number  appear  on  that? 
MR.  BRESS:  No,  sir,  the  48  appears,  just  the  big  48. 
BY  MR.  WARNER: 

Q  Mr.  Tigner,  I  show  you  a  photograph  marked  as 


1334  A 


Defendant  Bridoux’  Exhibit  No.  2.  Does  that  look  like 
the  P-38?  A  It  looks  like  a  P-38.  That  is  as  close 
as  I  can  identify  it  as  being. 

Q  You  saw  the  number  48  on  the  side  of  that  plane 
anywhere?  A  Yes,  I  did. 

3100  Q  Was  that  the  same  way  the  numbers  48  were 
identified  on  this  particular  aircraft?  A  I  didn’t 

see  this  side  of  the  aircraft.  I  saw  the  other  side  of  the 
aircraft  with  the  48  written  on  it.  That  is  about  the 
location.  They  were  on  the  other  side,  though. 

Q  They  were  on  the  other  side  in  about  the  same 
location?  A  On  the  right  engine. 

Q  Where  were  these  other  numbers  you  referred  to? 
A  On  the  rudder  section. 

Q  Can  you  show  me  on  that  picture?  A  No,  you 
won’t  be  able  to  see  it.  On  the  rudder  section  in  the 
back  of  the  plane. 

Q  Could  you  give  me  any  estimate  as  to  the  height 
of  the  numbers  48?  A  No.  They  were  good-sized 
numbers,  but  I  don’t — I  don’t  remember  what  their  di¬ 
mensions  were. 

Q  How  about  the  numbers  on  the  tail?  Could  you 
tell  me  their  size?  A  No,  I  don’t  remember  the  size 
for  them. 

Q  Were  they  larger  or  smaller?  A  Smaller  than 
what? 

Q  The  48.  A  Yes,  they  were  smaller  than  that, 
yes. 

3101  Q  Would  you  say  they  were  one-third  of  the 
size  or  one-half  of  the  size?  A  They  were  much 

less  than  half  the  size. 

Q  Much  less  than  half  the  size  of  the  48?  A  That  is 
correct. 

Q  Now,  you  mentioned  a  moment  ago  some  strips? 
A  Yes,  sir. 

Q  Did  you  keep  the  strips  in  the  tower?  A  Did  I 
personally? 


1335  A 


Q  No;  in  the  course  of  your  duties,  did  you  have 
any  occasion  to  write  anything  on  a  slip?  A  Yes. 

Q  And  do  you  recall  writing  anything  on  a  slip  re¬ 
garding  this  P-38?  A  No. 

Q  You  don’t  recall  ever  writing  anything  on  a  slip 
regarding  the  P-38?  A  I  don’t  recall  it. 

Q  And  do  you  deny  that  you  filled  out  any  of  these 
slips  for  the  P-38?  A  I  don’t  know  that  I  did. 

Q  Would  it  refresh  your  recollection  if  I  read  you 
certain  questions  and  answers  that  you  gave  in  your 
second  appearance  before  the  CAB  on  November  14, 
1949?  A  Yes,  sir. 

3102  Q  On  page  837 : 

“Question:  I  call  your  attention  to  a  second 
strip  marked  X927-P38  in  which  I  believe  the  only  entry 
is  LCL.  Is  that  correct?  That  stands  for  local?”  And 
your  answer  was: 

“I  made  that  as  of  the  time  the  P-38  departed  so  I 
would  know  it  was  a  local  flight.” 

Does  that  refresh  your  recollection? 

A  If  I  said  it  at  that  time,  that  is  correct.  | 

Q  That  is  correct?  A  Yes. 

Q  So  is  this  LCL  you  are  referring  to?  A  Yes,  it 
must  have  been. 

Q  Ts  that  in  your  handwriting?  A  I  don’t  know.  I 
can’t  recognize  my  own  handwriting.  But  if  I  said  I  did 
it,  I  did  it. 

Q  As  your  duties  as  the  man  in  the  A  position,'  would 
you  normally  make  out  these  different  flight  strips?  A 
On  the  arrival,  normally  I  would. 

Q  On  the  arrival  slips,  you  would  make  them  out? 
A  That  is  correct.  On  this  arrival  we  are  referring  to? 

Q  Yes.  This  arrival  slip  for  the  P-38. 

How  about  the  other  arrival  strips?  Did  you  make 
those  out  also?  A  I  don’t  know. 

3103  Q  You  could  have?  A  It  is  a  possibility  I 
did ;  yes. 


1336  A 


MR.  WARNER:  I  would  like  to  have  these  marked 
for  identification. 

THE  COURT:  Well,  now,  does  this  slip  apply  to 
other  flights  or  to  the  same  flight? 

MR.  WARNER:  No;  the  strips  indicate  a  period  of 
time  from  approximately  11:37  to  11:57,  I  believe,  and 
they  are  all  strips  that  will  be  material  later  on.  I  think 
I  should  have  them  marked  for  identification  now.  I  will 
mark  them  for  identification,  sir,  if  you  think  it  better. 

MR.  O’DONOGHUE:  Photostats  have  been  made  of 
these  and  they  can  be  substituted. 

THE  COURT :  The  only  thing  I  want  to  avoid  is 
getting  into  collateral  matters.  They  are  not  helpful  with 
respect  to  the  resolution  of  the  questions  of  fact  we  have 
before  us. 

MR.  WARNER:  I  believe  I  will  show.  Your  Honor, 
as  this  trial  goes  on,  that  these  are  very  collateral  mat¬ 
ters  in  this  trial. 

THE  COURT:  I  didn’t  say  they  weren’t.  I  said  I 
wanted  to  avoid  getting  off  on  to  collateral  matters. 

MR.  WARNER:  Yes. 

THE  COURT:  And  your  purpose,  I  take  it,  is 
3104  to  have  them  marked  for  identification  subject  to 
the  occasion  when  you  proffer  them  in  evidence. 

MR.  WARNER:  That  will  be  Defendant’s  No.  11  for 
the  record. 

(Thereupon  the  flight  strips  were  marked  as  Defendant 
Bridoux’  Exhibit  No.  11  for  identification.) 

MR.  WARNER:  They  contain  ten  blue  strips. 

THE  COURT:  Ten  strips  indicating  activity  of  some 
kind  at  the  airport  at  a  time  this  witness  was  in  control 
of  the  tower. 

THE  WITNESS:  I  don’t  know  whether  all  those  are. 
BY  MR.  WARNER: 

Q  I  will  show  them  to  you,  and  you  can  tell  me,  since 
you  have  raised  that.  A  I  mean,  I  was  relieved  from 
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duty  shortly  after  that 

Q  You  were  relieved  from  duty  shortly  after  that? 
A  That  is  right.  j 

Q  And  could  you  tell  us  what  time  you  were  relieved 
of  duty?  A  I  don’t  recall  offhand,  but  it  was  shortly 
after  the  accident. 

Q  And  that  last  strip  on  there  is  11:57.  Had  you 
been  relieved  of  duty  up  to  then?  A  I  don’t  know.  I 
don’t  remember  this  particular  departure  here. 

3105  Q  This  departure  slip?  A  This  is  satisfac¬ 
tory,  as  far  as  I  am  concerned. 

Q  You  think  you  were  on  duty  all  during  this  time? 
A  I  am  not  sure.  Toward  the  latter  part  of  that  time, 
I  am  not  certain.  I  doubt  it. 

BY  THE  COURT : 

Q  Do  you  know  when  the  accident  happened?  A 
11 :4  6. 

Q  How  long  after  the  accident  were  you  on  duty? 
A  I  would  say  approximately  five  to  eight  minutes;  I 
don’t  know. 

Q  Then  would  it  be  correct  to  assume  that  you  were 
relieved  from  duty  at  about  11:54  or  11:55,  five  minutes 
to  twelve?  A  I  would  say  that  would  be  approximately 
correct,  Your  Honor. 

BY  MR.  WARNER : 

I 

Q  Mr.  Tigner,  you  mentioned  1 1 :46.  I  want  to  call 
your  attention  to  this  mark  in  the  upper  right-haiid  cor¬ 
ner  of  the  first  strip  on  the  sheet.  Is  that  in  your  hand¬ 
writing?  A  I  dont’  know. 

Q  Did  you  make  any  entry  as  to  the  time  of  the 
accident?  A  Yes,  I  did.  I  made  it  on  a  strip,  but  I 
don’t  remember  whether  it  was  on  this  strip  or 

3106  not. 

Q  Do  you  think  it  might  have  been  on  some 
other  strip?  A  No;  I  believe  this  is  the  strip,  j 
Q  You  made  it  in  red  pencil?  A  Yes,  I  recall  mak- 
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ing  it  in  red  pencil.  I  don’t  recall  this,  recognize  this 
as  my  handwriting,  but  in  all  probability  it  is. 

Q  I  wonder  if  you  could  tell  me  something,  while  we 
are  talking  about  the  strips  here. 

On  these  dates,  are  they  put  on  with  just  a  rubber 
type  stamp  thing,  just  those  things  up  there?  A  Rub¬ 
ber  stamp  type  things? 

Q  Yes;  like  that  (indicating).  Put  on  an  ink  pad 
and  stamped  on?  A  That  is  right. 

Q  And  who  does  the  stamping  on  the  strips?  A  I 
don’t  recall  who  did  it  at  that  time. 

Q  Would  the  A  man  only  do  it?  A  Gee,  I  can’t 
recall  about  that  at  all.  I  am  sorry. 

Q  Do  you  stamp  up  a  whole  lot  of  strips  at  one  time 
for  use  during  the  day?  How  do  you  stamp  the  strips? 
A  Well,  normally — I  really  am  not  too  sure  on  that  now. 
We  don’t  do  that  now.  We  haven’t  done  it  in  some  time. 

This  was  never  brought  up  before.  I  don’t 
3107  recall  just  offhand  how  we  did  it  at  that  time. 

Q  You  remember  you  have  a  stamp  that  you 
put  on  an  ink  pad  and  stamp  on?  A  I  remember  we 
did  it  that  way. 

Q  It  would  be  in  the  tower,  however,  one  of  the 
stamping  pads  and  a  stamper?  A  I  don’t  remember. 

Q  Well,  on  an  average  in  November  of  1949,  how 
many  aircraft  landed  at  National  Airport  an  hour?  A  I 
don’t  remember. 

Q  You  don’t  remember?  A  No. 

Q  Well,  you  were  using  this  stamping  machine  pretty 
often,  weren’t  you?  A  I  don’t  know  whether  I  was  at 
this  time  or  not. 

Q  Wouldn’t  the  A  man  normally  have  the  strips  right 
under  his  control?  A  That  is  right. 

MR.  O’DONOGTTTTE :  As  far  as  I  can  see,  it  is  not 
materkal  in  any  event. 

THE  COURT:  First  of  all,  it  is  outside  the  scope  of 
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the  direct  examination.  It  is  only  remotely  connected,  in 
a  very  remote  way,  and  I  don’t  see  any  materiality  to 
it,  Mr.  Warner. 

Of  course,  you  haven’t  disclosed  to  me  your  pur¬ 
pose.  I 

3108  MR.  WARNER:  Would  you  like  me  to  (\o  so? 
THE  COURT:  You  can,  only  I  would  like  you 

to  come  to  the  bench. 

(At  the  bench:) 

MR.  WARNER:  My  contention  is,  it  is  my  purpose 

to  show  that  these  strips  are  not  the  original  strips. 

That  these  strips  have  been  doctored  and  made  up  at 

some  later  time  as  is  evidenced  by  the  strip  in  question 

that  is  dated  1948,  and  not  even  1949. 

THE  COURT:  Well,  all  right.  Now,  assuming  that 

they  are  doctored,  as  you  say,  and  they  are  not;  slips 

made  out  contemporaneously  with  activity  at  the  airport 

on  that  fatal  morning. 

MR.  WARNER:  Yes,  sir. 

THE  COURT:  What  difference  does  that  make^ 

MR.  WARNER:  I  want  to  know  the  purpose  in 

changing  and  doctoring  them. 

THE  COURT:  I  want  to  know  the  purpose  of  what 

vou  contend  this  has  to  do  with  this  accident. 

* 

MR.  WARNER:  Because  on  these  strips  you  will 
notice  that  the  arrival  of  certain  aircraft  are  shown  to 
be  at  times  that  conflict  with  the  testimony  that  is  already 
in  this  case,  such  as  the  deposition  that  was  read. 

THE  COURT :  Conflict  with  the  testimony  in  this  case 
with  reference  to  what,  time? 

3109  MR.  WARNER:  The  time  these  various  planes 
arrived  at  the  airport. 

THE  COURT:  There  is  no  testimony  with  reference 
to  the  time  that  these  planes  arrived  at  the  airport.  ; 

MR.  BRESS:  Yes,  Your  Honor.  j 

THE  COURT:  Just  a  minute.  Arriving?  These 
planes  enumerated  on  the  slip?  ; 
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MR.  WARNER:  Yes,  sir. 

THE  COURT :  Well,  I  have  been  asleep  at  the  switch 
because  I  don’t  know  when  it  was. 

MR.  BRESS:  I  didn’t  want  to  offer  them  in  my  case 
because  I  would  be  bound  by  them.  It  is  my  purpose 
that  they  do  come  in. 

I  agree  with  Mr.  Warner  that  the  strips  are  one  of 
the  important  items  that  the  story  that  has  been  told  by 
tlxis  witness  and  which  may  be  told  by  other  men  is 
concocted  and  was  concocted  on  November  1st  following 
the  obtaining  of  the  statement  from  Bridoux. 

THE  COURT:  Concocted  with  reference  to  what? 

Members  of  the  jury,  you  are  excused  until  tomorrow 
morning  at  10  o’clock.  I  won’t  be  through  in  time  to  go 
on. 

•  •  *  * 

(Thereupon  the  jury  left  the  court  room.) 

•  •  •  • 

3111  THE  COURT:  *  #  * 

Let  me  see  if  I  can  orient  myself.  I  am  com¬ 
pletely  mystified  by  the  presentation.  I  am  beginning 
to  see  a  little  light,  and  the  light  that  has  dawned  on 
me  is  not  illumination  by  the  Holy  Spirit,  but  something 
that  has  come  about  by  virtue  of  what  is  said,  and  I 
conclude  as  follows:  That  you  are  offering  these  slips, 
which  in  my  view  are  collateral,  and  I  suspect  in  your 
view  are  collateral  in  themselves,  because  there  is  no 
question  about  time  of  the  accident.  There  is  no  ques¬ 
tion  about  the  fact  that  the  accident  occurred,  and  the 
time  is  not  critical. 

There  is  no  question  of  the  speed  of  planes  or  any¬ 
thing  of  that  character,  how  quickly  it  takes  to  go  from 
one  place  to  the  other  as  to  speed. 

The  only  purpose  with  reference  to  this  that  is  raised, 
and  this  is  Exhibit  No.  11,  is  that  the  story  of  the  witness 
Tigner,  who  was  a  critical  witness,  is  doctored,  con- 
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cocted,  schemed,  and  fabricated,  and  the  proof  of  that, 
apart  from  what  may  be  said  in  cross-examination,  is 
the  fabrication  and  concoction  of  the  slips. 

MR.  BRESS:  Yes. 

THE  COURT :  Certainly  it  doesn’t  lend  itself  to 
much  intelligence  on  his  part  or  the  part  of  others  who 
are  in  this  concocted  scheme  because  to  fabricate  slips 
which  have  no  bearing  on  the  case,  it  seems  to  me, 
3112  is  a  waste  of  time. 

MR.  WARNER:  May  I  say  they  may  have 
some  bearing  on  the  case? 

Bridoux,  as  you  have  heard  testified,  said  that  he  saw 
a  Lockheed  Lodestar  or  a  Beachcraft  come  in  for  a 
landing  about  four  minutes  before  this  accident  took 
place. 

THE  COURT :  He  saw  it  taxi-ing  off. 

MR.  WARNER :  That  is  right,  but  these  slips  seem 
to  show  that  the  Lockheed  Lodestar  landed  before  Bri¬ 
doux  took  off. 

THE  COURT:  Well,  that  is  a  horse  of  another  color. 

MR.  WARNER:  Well,  there  is  another  thing,  Your 
Honor.  The  tower  states  that  a  B-25  made  an  instru¬ 
ment  approach  to  this  airport  at  11:43  as.  shown  by  this 
strip,  but  you  heard  Sergeant  Buckwalter’s  deposition 
read  that  that  B-25  landed  at  Bolling  Field  at  11:48,  I 
believe  it  was,  just  about  the  time  of  the  accident,  and 
he  could  not  possibly  have  been  at  National  Airport  at 
11 :43. 

THE  COURT:  Now,  I  am  beginning  to  see  clearly 
what  I  sa-w  through  dark  glasses  a  moment  ago.  jThat 
is  perfectly  all  right,  but  again  I  repeat :  Let  us  keep 
our  eye  on  the  ball.  Do  not  let  us  get  off  on  a  tangent 
as  to  what  they  had  for  dinner  when  we  are  concerned 
with  what  they  had  for  breakfast.  Do  you  see? 

MR.  WARNER:  1  will  try  to  and  I  appreciate  Your 
Honor’s  suggestion. 
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3113  THE  COURT:  I  have  told  you  about  it.  If  I 
see  by  your  zealousness  you  are  running  into  too 
much  detail,  and  if  I  stop  it,  you  come  to  the  bench  and 
let  me  know  about  it. 

MR.  O’DONOGHUE :  Isn’t  this  rather  beyond  the 
scope  of  the  direct  examination? 

THE  COURT:  No.  You  put  it  just  exactly  as  I  put 
it  in  the  beginning  only  I  used  the  word  remote,  and 
you  said  rather. 

It  fits  into  this  statement. 

MR.  BRESS:  On  direct  examination  it  is  quite  sig¬ 
nificant  they  didn’t  use  the  slips. 

MR.  O’DONOGHUE:  It  is  not  very  significant  at 
all. 

MR.  BRESS:  I  think  it  is. 

THE  COURT :  Very  well. 
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3116  Glen  D.  Tigner 

*  #  *  • 

Cross  Examination  (Resumed) 

BY  MR.  WARNER: 

Q  Mr.  Tigner,  yesterday  afternoon  when  we  let:  off, 
I  just  showed  you  some  landing  strips.  I  am  just  going 
to  leave  those  for  a  moment  and  continue  on  with  your 
testimony  regarding  the  contacts  you  had  and  the  obser¬ 
vations  you  made. 

Just  to  review  a  moment,  after  the  takeoff  of  the  P-38 
you  next  observed  it  northwest  approximately  five  miles. 
Is  that  correct?  A  Yes,  that  is  correct. 

Q  And  could  you  give  me  an  approximation  as;  to  its 
altitude  at  that  time?  A  I  don’t  recall  his  altitude  at 
that  time. 

Q  And  do  you  recall  whether  you  had  any  activity  in 
the  tower  during  that  period  of  time,  from  the  time  he 
was  airborne  until  you  observed  him  five  miles  north¬ 
west?  A  I  don’t  recall  any  activity,  although  I  believe 
no  doubt  there  was  some. 

3117  Q  And  you  don’t  recall  the  time  interval  in 
there,  either?  A  No,  I  don’t. 

Q  You  next  observed  the  P-38,  I  believe,  approxi¬ 
mately  due  west  of  the  airport,  at  eight  miles?  A  Ap¬ 
proximately  eight  miles  west. 

Q  Yes.  A  That  is  correct. 

Q  And  do  you  recall  the  time  interval  between  those 
two?  A  No,  I  do  not. 

Q  Do  you  recall  whether  you  had  any  activity  at 
your  A  position  during  that  time?  A  I  don’t  recall 
what  my  traffic  was  at  that  time,  or  what  amount  of 
traffic  I  had  at  that  time. 

Q  Could  you  give  me  the  approximate  heading  of  the 
P-3S  at  that  time  ?  A  Eight  miles  west. 

Q  Yes,  eight  miles  west.  A  A  southerly  heading. 

Q  And  I  believe  the  first  time  it  was  on  a  northwest- 
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erly  heading.  A  That  is  correct 

Q  Now,  the  next  time  you  observed  the  P-38,  it 

3118  was  south  of  the  airport?  A  Approximately 
seven  miles  south  of  the  airport. 

Q  Just  to  be  sure  of  our  distances,  now,  these  dis¬ 
tances  south  of  the  airport  are  all  from  the  south  end  of 
runway  3?  A  That  is  correct. 

Q  Now,  that  is  what  you  referred  to,  between  the 
second  and  third  times,  as  the  “big  jump.”  You  recall 
that  it  was  during  that  interval  that  you  cleared  the 
Eastern  plane  ?  A  That  is  right. 

Q  But  you  don’t  recall  what  your  other  activities 
were?  A  I  don’t  recall  now  what  they  were. 

Q  Now,  as  far  as  the  time  between  this  second  and 
third  view  of  the  P-38,  I  believe  you  stated  it  was  less 
than  five  minutes.  A  I  don’t  believe  I  stated  that — 
between  the  second  and  third  time? 

Q  Yes.  I  think  I  asked  you  if  it  was  as  much  as  five 
minutes,  and  you  said  you  didn’t  recall.  A  I  don't  be¬ 
lieve  it  was  in  reference  to  that  time,  was  it? 

Q  Well,  I  will  ask  you  this  question  now:  Was  it 
as  much  as  five  minutes  between  the  time —  A  [  don’t 
recall  the  time. 

3119  Q  You  can’t  give  me  any  idea?  A  No,  I  can’t. 
Q  Could  it  have  been  as  much  as  ten  minutes? 

A  No ;  it  wasn’t  that  long. 

Q  Could  it  have  been  as  much  as  five  minutes?  A  I 
don’t  know. 

Q  Eight  minutes?  A  I  don’t  know. 

Q  How  do  you  know  it  was  less  than  ten  minutes? 
A  The  P-38  departed  at  11 :37,  and  the  incident  occurred 
at  46 — a  total  of  nine  minutes’  flight. 

Q  This  time  elapse  in  the  “big  jump,”  did  that  con¬ 
sume  a  major  part  of  the  P-38’s  flight  time?  A  What 
I  mean  by  the  “big  jump,”  I  didn’t  mean  in  reference 
to  time.  What  I  mean  by  the  “big  jump,”  I  had  other 
traffic  I  was  observing  and  working  at  that  time,  since  I 
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saw  him  west  of  the  airport  and  when  I  saw  him  south 
of  the  airport. 

Q  I  am  just  trying  to  get  some  idea  as  to  the  time 
between  these  various  views  you  had.  A  I  appreciate 
that. 

Q  But  you  can’t  give  us  any  idea?  A  No,  sii*. 

Q  You  just  know  it  was  less  than  ten  minutes?  A 
That  is  correct.  ! 

3120  Q  When  you  observed  the  P-38  seven:  miles 
south  of  runway  3,  could  you  tell  me  the  course 

that  the  P-38  was  flying  at  that  time?  A  How  far 
south? 

i 

Q  Seven  miles.  A  Seven  miles,  he  was  on  an  east¬ 
erly  heading  at  that  time. 

Q  He  was  on  an  easterly  heading?  A  That  is  cor¬ 
rect. 

Q  And  is  that  the  time  that  Mr.  Union  called  your 
attention  to  the  P-38  the  first  time?  A  I  don’t;  quite 
understand  that,  just  what  you  mean.  j 

Q  What  made  you  look  at  the  P-38  when  he  was  seven 
miles  south  of  the  airport?  A  Mr.  Union  advised  me 
the  P-38  had  requested  landing  instructions. 

Q  And  you  immediately  called  the  P-38 — or  you  im¬ 
mediately  gave  it  landing  instructions?  A  That  is  cor¬ 
rect. 

Q  That  was  your  first  transmission  to  the  P-38  after 
you  gave  him  takeoff  instructions  or  takeoff  clearance? 
A  That  is  correct. 

Q  And  it  was  at  that  time  that  you  told  him  to  enter 
the  left  traffic  pattern?  A  That  is  correct. 

3121  Q  Did  you  tell  him  anything  else?  A  Yes.  I 
gave  him  the  runway  in  use,  the  wind,  and  to  re¬ 
port  downwind  leg  west  of  the  airport. 

Q  When  you  said  “west  of  the  airport,”  what  did  you 
mean  by  that?  A  West  of  the  airport. 

Q  Any  particular  point  west  of  the  airport?  A  On 
the  downwind  leg  west  of  the  airport. 
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Q  Is  it  not  a  fact,  Mr.  Tigner,  that  downwind  leg  ex¬ 
tends  from  some  place  near  the  Pentagon  to  a  point  south 
of  Alexandria?  A  That  is  correct. 

Q  So  he  was  to  check  anywhere  within  that  area? 
A  Well,  generally  “west  of  the  airport”  is  directly  west 
of  the  airport. 

Q  So  you  meant  for  him  to  check  when  he  was,  shal1 
we  say,  abeam  of  the  airport?  A  Yes. 

Q  Is  that  where  planes  normally  check  on  downwind 
leg?  A  Yes. 

Q  Is  that  where  Eastern  checked  on  downwind  leg? 
A  I  don’t  remember  where  Eastern  checked  me  in  that 
vicinity. 

3122  Q  Did  Eastern  ever  check  you?  A  Yes. 

Q  They  contacted  you  first —  A  I  don’t  know 
whether  I  contacted  Eastern  or  Eastern  contacted  me. 

Q  You  just  know  you  made  a  transmission  to  them? 
A  That  is  correct. 

Q  You  made  your  first  transmission  to  them  when 
they  were,  as  you  said,  17  miles  from  the  airport?  A 
Approximately  17. 

Q  Approximately  17  miles  from  the  airport,  and  at 
that  time  you  told  them  to  enter  the  left  traffic  pattern 
for  runway  3.  Is  that  correct?  A  That  is  correct.  I 
also  advised  them  to  give  me  a  check  closer  to  the  air¬ 
port. 

Q  Where?  At  Hains  Point?  A  I  don’t  remember 
now  which  check  it  was. 

Q  What  checkpoints  do  you  normally  use?  A  East 
of  the  Capitol,  Hains  Point,  north  of  the  airport. 

Q  Did  they  make  such  a  check?  A  I  don’t  remember 
whether  Eastern  called  me  or  I  called  Eastern. 

Q  At  a  point,  let  us  say,  for  example,  south  of  the 
Capitol,  maybe  you  could  show  us  where  that  point 

3123  is  on  the  map.  A  South  of  the  Capitol? 

Q  Well,  east  of  the  Capitol — whatever  you  are 
talking  about.  Does  this  go  up  high  enough?  A  Yes. 
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Q  I  believe  that  is  the  Capitol  there.  A  That  is 
right — anywhere  in  this  vicinity. 

Q  It  might  be  over  the  river?  A  No,  it  would  not 

Q  They  don’t  come  down  the  river?  A  No.  |  They 
remain  west  of  the  river. 

Q  Right  in  here  somewhere?  A  That  is  correct. 

Q  At  that  point  do  you  normally  give  them  clearance 
to  land?  A  It  depends  upon  the  traffic  situation. 

Q  What  course  is  required  to  be  followed  by  an  air¬ 
craft  approaching  from  the  northeast  for  runway  3? 
A  To  come  across  the  north  end  of  the  airport  and  turn 
into  downwind.  i 

Q  By  “north  end  of  the  airport” — let  me  get  a  pointer, 
Mr.  Tigner. 

Would  you  show  us  on  this  map  what  you  mean  by  the 
north  end  of  the  airport?  A  There  is  no  specific  track 
he  had  to  follow.  He  could  come  across  the  ah  port 
3124  in  this  manner,  or  in  this  manner. 

THE  COURT:  I  wonder  if  you  would  stand 
around  this  way,  please,  sir. 

THE  WITNESS :  I  beg  your  pardon. 

He  could  come  across  the  field  anywhere  north  of  the 
field  in  this  plot. 

BY  MR.  WARNER : 

Q  He  is  not  supposed  to  fiy  around  the  Pentagon? 
A  There  is  no  rule  against  that. 

MR.  WARNER:  Plaintiff’s  Exhibit  No.  7,  please. 

BY  MR.  WARNER : 

Q  Can  you  identify  that,  Plaintiff’s  Exhibit  No.  7 
(handing  the  exhibit  to  the  Witness)  ?  A  Approach  and 
landing  pattern,  yes.  j 

Q  Have  you  seen  that  before?  A  Yes. 

Q  Or  something  similar  to  that?  A  Yes. 

Q  Does  that  truly  represent  the  landing  pattern  pre¬ 
scribed  for  National  Airport  on  November  1,  1949?  A 
It  represents  this — 

MR.  O’DONOGHUE:  I  object  to  that.  Your  Honor. 
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It  calls  for  a  conclusion  of  law,  I  think. 

THE  COURT :  You  may  answer  it. 

THE  WITNESS:  It  is  a  line  drawn  over  the 

3125  ground.  An  aircraft  is  not  expected  or  required 
to  follow  this  line  over  the  ground. 

BY  MR.  WARNER : 

Q  But  he  generally  follows  in  the  vicinity  that  those 
lines  are  indicated  on  the  pattern  area?  A  It  is  very 
flexible.  He  wouldn’t  necessarily  have  to  follow  that 
line,  no. 

Q  Just  looking  at  that  pattern,  would  you  describe 
for  the  jury,  according  to  that  pattern,  where  an  air¬ 
craft  coming  from  the  northeast  must  proceed  in  order  to 
enter  the  left  traffic  pattern  for  runway  No.  3?  A  Well, 
according  to  this — 

Q  That  is  all  I  am  asking.  A  But  he  doesn’t  neces¬ 
sarily  have  to  follow  it. 

THE  COURT:  Let  me  ask  you,  what  is  the  purpose 
for  the  prescription  of  the  pattern,  if  you  don’t  have  to 
follow  it? 

THE  WITNESS:  It  merely  establishes  a  flow,  a  gen¬ 
eral  flow,  around  the  airport.  It  is  flexible.  There  are 
different  sized  aircraft. 

THE  COURT:  Flexible  in  whose  control?  In  the  con¬ 
trol  of  the  person  in  the  A  position  in  the  tower,  or  is  it 
flexible  from  the  standpoint  of  the  pilot  of  the  incoming 
plane? 

THE  WITNESS :  In  both  instances,  sir,  because 

3126  the  speed  of  the  aircraft,  the  type  of  the  aircraft, 
the  weight  of  the  aircraft,  all  affect  the  pattern 

they  have  to  make.  They  are  not  expected  to  make  a 
specific  track  over  the  ground.  But  generally  this  is 
correct. 

THE  COURT:  When  you  say  “generally,”  do  you 
mean  to  infer  by  that  that  a  plane  coming  in  from  the 
northeast  would  have  to  proceed  westward,  and  then 
south  on  its  downwind  leg,  to  a  point  beyond  Alexandria, 
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south  of  Alexandria  and  the  George  Washington  Memo¬ 
rial,  and  then  make  its  base  leg  either  there  or  some¬ 
where  in  that  vicinity? 

THE  WITNESS:  That  is  the  standard  pattern,  yes, 
sir. 

THE  COURT :  And  that  must  be  complied  with  except 
under  what  conditions  ? 

THE  WITNESS:  Unless  the  tower  authorizes:  a  de¬ 
viation  from  that  pattern. 

THE  COURT:  Then  that  is  what  you  have  in  your 
hand,  isn’t  it?  j 

THE  WITNESS:  I  have  the  inbound  traffic  patterns, 
yes,  sir. 

THE  COURT:  And  that  is  what  we  were  just  talking 
about,  isn’t  it? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  WARNER: 

Q  Now,  would  you  describe  that,  using  the  landmarks 
which  are  clearly  identified  on  this  pattern.  A 
3127  You  want  the  one  that  is  on  here? 

Q  Yes,  sir.  That  is  the  standard  pattern,  isn’t 
it?  A  Well,  east  of  the  Capitol,  inbound,  south  of  the 
Capitol  on  a  west  heading,  across  Hains  Point,  and  north 
of  the  Pentagon,  and  then  turn  south,  to  a  point  at  Hunt¬ 
ing  Creek,  just  below  Alexandria,  and  turn  inbound  north 
up  the  Potomac  River. 

Q  Mr.  Tigner,  since  you  have  mentioned  Hunting 
Creek,  will  you  show  me  where  Hunting  Creek  is  so  iden¬ 
tified  on  that  pattern?  A  This  inlet  here. 

Q  Supposing,  for  example,  that  I  were  a  pilot  from 
some  out-of-the  way  place  and  I  were  coming  info  Na¬ 
tional  Airport  for  the  first  time,  and  I  were  folio  wing 
that  pattern,  and  you  mentioned  Hunting  Creek.  How 
would  I  know  what  you  are  talking  about?  A  You  don’t 
know  where  Hunting  Creek  is? 

Q  It  is  the  first  time  I  have  ever  been  to  Washihgton. 
A  And  you  tell  me  you  don’t  know  where  Hunting  ICreek 
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is? 

Q  Would  you  instruct  me  to  go  to  Hunting  Creek? 
THE  COURT:  I  don’t  understand  whether  this  is  a 
question  in  the  nature  of  an  aside  directed  to  counsel 
personally  and  asking  if  he  doesn’t  know  where 

3128  Hunting  Creek  is,  or  are  you  addressing  the  ques¬ 
tion  to  a  pilot  coming  in  on  a  plane  and  he  doesn’t 

kno^v  where  Hunting  Creek  is  ? 

THE  WITNESS:  I  was  addressing  him  as  a  pilot. 
THE  COURT :  All  right. 

BY  MR.  WARNER : 

Q  No,  I  don’t  know  w’here  Hunting  Creek  is.  A  And 
you  w’ant  to  inform  me  of  that? 

Q  I  certainly  do.  A  I  w’ould  ask  you  to  report  south 
of  Alexandria. 

Q  So  Hunting  Creek  is  south  of  Alexandria.  A  That 
is  correct. 

Q  Alexandria  is  clearly  shown  on  this  pattern,  is  it 
not?  A  A  portion  of  it,  yes. 

Q  I  mean,  a  general  area  which  purports  to  be  Alex¬ 
andria.  A  Yes. 

Q  Is  Hunting  Creek  shown  on  that  pattern?  A  Yes. 
Q  It  is  spelled  out  on  that  pattern  as  Hunting  Creek? 
A  It  isn’t  w’ritten  here,  no,  sir. 

Q  It  isn’t  w’ritten  there;  so  if  I  just  looked  at  that 
pattern  I  w’ould  have  no  way  of  knowing  w’here  Hunting 
Creek  is,  if  I  just  looked  at  the  pattern?  A  If  you 
just  looked  at  this  presentation  here,  you  "would 

3129  not  know’  w’here  Hunting  Creek  was. 

Q  In  other  w’ords,  the  Anacostia  River  is  writ¬ 
ten  in  here.  A  Yes. 

Q  The  Potomac  River  is  w’ritten  in  here.  A  Yes. 

Q  The  Pentagon  is  written  in  here.  A  Yes. 

Q  The  Virginia  Highlands  is  written  in  here.  The 
Washington  National  Airport  is  w’ritten  in  here.  Alexan¬ 
dria  is  written  in  here.  But  Hunting  Creek  is  not  writ¬ 
ten  in  this  patern.  Is  that  right?  A  That  is  correct. 
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Q  Well,  let  us  look  at  the  instructions  that  go  with 
this  pattern-  Do  you  find  Hunting  Creek  anywhere  in 
those  instructions? 

THE  COURT:  Are  you  quarreling  with  the  pattern, 
Mr.  Warner? 

MR.  WARNER:  No,  sir.  I  am  not.  He  has  men¬ 
tioned  Hunting  Creek,  and  I  want  to  know  why  Jie  has 
mentioned  Hunting  Creek. 

THE  COURT :  Why  not  ask  him  directly. 

Why  is  Hunting  Creek  mentioned,  if  as  counsel  says  it 
doesn’t  appear  on  the  pattern,  and  presumably  doesn’t 
appear  on  the  legend  that  accompanies  the  pattern? 
3130  THE  WITNESS:  The  majority  of  the  aircraft 
that  arrive  at  Washington  are  familiar  with  the 
area.  Pilots  are  required  to  be  familiar  with  the  terrain 
and  area  around  the  airport.  And  we  use  Hunting Ureek 
as  a  check  point  so  we  can  then  put  them  in  a  sequence 
in  the  pattern. 

THE  COURT:  But  if  the  pilot  coming  in  doesn’t 
know  where  Hunting  Creek  is,  how  can  you  get  him  into 
the  sequence?  j 

THE  WITNESS :  He  will  inform  me  he  doesn’t  know 
where  Hunting  Creek  is,  and  I  will  advise  him. 

THE  COURT:  Mr.  Warner’s  question  is  a  pilot 
doesn’t  know  anything  about  Washington  and  hasn’t 
heard  about  Hunting  Creek.  So  he  approaches  Washing¬ 
ton  and  the  Washington  National  Airport.  You  say  you 
advise  him  to  check  ■when  he  arrives  at  Hunting  Creek. 
Right  ? 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  He  doesn’t  know  where  Hunting  Creek 
is.  | 

THE  WITNESS:  He  will  inform  me  that  he  isn’t 

i 

aware  of  the  location  of  Hunting  Creek. 

THE  COURT :  He  is  asked  to  check  at  Hunting  Creek. 

THE  WITNESS:  That  is  correct. 

THE  COURT:  Then  you  will  be  told  “I  don’t  know 
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where  Hunting  Creek  is  and  I  never  heard  of  it.”  And 
then  you  tell  him  where  it  is? 

THE  WITNESS:  I  will  say  “Proceed  south  of 

3131  Alexandria,  and  report  south  of  Alexandria.” 

BY  MR.  WARNER : 

Q  Do  you  ever  say  “Check  south  of  Alexandria'  ?  A 
Yes. 

MR.  WARNER:  I  would  like  to  just  pass  this  to  the 
jury,  so  they  will  note  the  incoming  pattern  described  by 
Mr.  Tigner.  (The  exhibit  was  handed  to  the  jury.) 

BY  MR.  WARNER : 

Q  Now,  presumably  you  gave  the  DC-4  an  instruction 
to  check  at  either  east  of  the  Capitol,  as  you  said,  or 
over  Hains  Point —  A  Or  north  of  the  field. 

Q  — or  north  of  the  field.  A  That  is  correct. 

Q  You  don’t  recall  whether  they  did  that  or  not;  but 
you  do  recall  tliat  at  some  time  you  gave  them  clearance 
to  land?  A  That  is  right. 

Q  Now,  my  question  is,  when  a  plane  is  east  of  the 
Capitol,  has  he  entered  the  left  traffic  pattern  for  run¬ 
way  3?  A  No. 

Q  Where  does  he  enter  that  pattern?  A  When  he 
turns  southbound. 

3132  Q  When  he  turns  southbound?  A  That  is  cor¬ 
rect. 

Q  Normally,  you  clear  a  plane  to  land  before  he  enters 
the  traffic  pattern?  A  Normally? 

Q  Normally,  as  a  general  rule.  A  Yes;  it  can  be 
done. 

Q  As  a  general  rule  it  is  done?  A  Yes. 

Q  What  is  the  purpose  of  telling  a  plane  17  miles 
away  from  Washington  to  enter  the  traffic  pattern?  A 
Because  we  don’t  know  what  the  volume  of  traffic  will  be 
when  the  aircraft  arrives  over  the  field.  Therefore  we 
will  order  him  to  follow’  this  traffic  pattern  and  give  him 
a  sequence  while  he  is  in  the  traffic  pattern.  It  depends 
upon  the  volume  of  the  traffic  you  are  controlling. 
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THE  COURT:  In  other  words,  as  you  say,  the  traffic 
pattern  is  for  the  purpose  of  keeping  a  plane  in  rather 
close  proximity  to  the  field,  rather  than  over  it,  so  that 
the  individual  in  the  control  tower  will  have  an  oppor¬ 
tunity  to  see  what  the  general  situation  with  respect  to 
traffic  is  over  the  field  before  the  plane  is  ordered  to 
ocme  in.  i 

THE  WITNESS :  Yes,  sir ;  that  is  correct. 

BY  MR.  WARNER:  j 

Q  Mr.  Tigner,  in  this  case  you  cleared  the  Eastern 
plane  when  he  was  somewhere  north  of  the  field? 

3133  Yes. 

Q  Where,  you  don’t  know?  A  That  is  correct. 
Q  Would  you  say  that  he  was  due  north  of  you,  north¬ 
east  of  you,  or  northwest  of  you?  A  I  don’t  know. 

Q  You  don’t  have  any  idea?  A  No,  sir.  j 

Q  Do  you  remember  seeing  him?  A  Yes. 

THE  COURT:  Would  it  be  correct  to  say  that  the 
function  of  a  person  in  the  control  tower  is  somewhat 
like  that  of  a  traffic  policeman  who  in  a  more  or  less 
heavily  trafficked  area  would  order  a  motorist  around  a 
black  two  or  three  times  until  the  opportunity  presents 
itself  to  bring  him  in  on  the  main  highway? 

THE  WITNESS:  Quite  similar,  sir,  yes. 

BY  MR.  WARNER : 

Q  On  November  1,  1949,  do  you  recall  whether  East¬ 
ern  Air  Lines  flight  537  ever  entered  the  traffic  pattern 
for  Washington  National  Airport?  A  Which  traffic  pat¬ 
tern  are  you  talking  about? 

Q  The  one  and  only  standard  traffic  pattern  that  there 
is  for  the  National  Airport.  A  I  don’t  remember. 

3134  Q  Now,  you  don’t  remember  whether  they  en¬ 
tered  the  traffic  pattern,  and  you  don’t  remember 

where  you  saw  them.  A  I  saw  him  generally  northeast 
of  the  field.  But  I  don’t  remember  whether — 

Q  You  remember  it  is  northeast  of  the  field?  A  That 
is  correct. 
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Q  A  moment  ago  you  didn’t  remember,  whether  it  was 
north,  northeast,  or  northwest.  Am  I  right,  Mr.  Tigner? 
A  I  believe  I  did  say  that. 

Q  Now,  what  has  come  about  in  the  last  few  minutes 
to  refresh  your  recollection?  A  I  had  a  hazy  recollec¬ 
tion  of  the  aircraft  coming  across  the  north  end  of  the 
field.  I  won’t  commit  myself  and  say  just  where  I  did 
see  him.  I  don’t  remember,  to  be  truthful. 

Q  Now  you  are  changing  your  last  statement,  that  it 
was  northeast  of  the  field,  purely  to  you  don’t  remember? 
A.  I  am  saying  I  really  don’t  know. 

Q  Do  you  remember  seeing  him  at  all?  A  Yes. 

Q  And  at  that  point  somewhere  north  of  the  field,  that 
was  the  first  time  you  saw  him?  A  I  don’t  remember. 
Q  Did  you  see  him  when  he  was  at  Beltsville?  A  I 
don’t  believe  so.  I  don’t  remember. 

3135  Q  Could  you  have  seen  him  when  he  was  at 
Beltsville  ?  A  Possibly. 

Q  And  it  is  possible  you  followed  the  Eastern  537 
visually  from  17  miles  away  from  the  airport,  until  he 
became  somewhere  north  of  the  airport?  A  No;  I 
didn’t  watch  him  continuously. 

Q  What  makes  you  think  you  might  have  seen  him  at 
Beltsville?  A  You  asked  me  if  I  might  have  seen  him. 
I  said  I  possibly  could  have,  but  don’t  believe  I  did. 

Q  Do  you  recall  seeing  him  at  Beltsville?  A  No. 
Q  You  don’t  recall  him?  A  No. 

Q  When  is  the  first  time  you  recall  seeing  the  Eastern 
plane?  A  The  first  time? 

Q  Yes.  Well,  his  location,  the  first  time  you  saw 
him.  A  I  don’t  remember  his  first  location  that  I  saw 
the  aircraft. 

Q  I  see.  All  right,  you  don’t  recall.  A  No. 

Q  You  don’t  recall  when  you  saw  Eastern,  but  you 
recall  positively  all  these  places  you  saw  the  P-38? 

3136  A  Yes. 

MB.  WARNER:  Will  you  indulge  us  just  a 
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moment,  please,  Your  Honor?  ' 

BY  MR.  WARNER :  i 

Q  Now,  Mr.  Tigner,  did  yon  have  an  opportunity  to 
read  over  your  CAB  statements  last  night?  A  No. 

Q  You  didn’t  read  them  over?  A  No,  sir. 

Q  On  November  9,  1949,  when  you  testified  before  the 
CAB,  was  your  recollection  fresher  then  than  it  is  now? 
A  1  would  think  so. 

Q  You  would  think  so?  A  Yes,  sir. 

Q  Mr.  Tigner,  do  you  recall  being  asked  this  ques¬ 
tion — page  94,  volume  one — by  Mr.  Nunneley? — 

“Question :  Can  you  recollect  or  tell  us  when  you  recol¬ 
lect  first  seeing  Eastern  Air  Lines  Flight  E-537?” 

And  your  answer  was :  i 

“My  first  recollection  now  of  seeing  Eastern  537  is  on 
the  short  base  leg,  about  a  mile  and  a  half  out.” 

Were  you  asked  that  question  and  did  you  so  answer? 
A  If  it  is  in  that  deposition  there,  I  answered  it  that 
way. 

3137  Q  And  is  that  true?  A  That  is  true.  But  you 
will  also  read  on  and  find  I  corrected  that  and  I 
corrected  that  in  the  deposition  with  Mr.  Bress. 

Q  Let  us  go  on  and  find  how  you  did  correct  it? 
A  All  right.  I 

Q  First  of  all,  before  we  go  on  with  this,  was  this 
point,  approximately  a  mile  and  a  half  out,  was  that  the 
point  you  identified  by  an  X  yesterday?  A  Approxi¬ 
mately,  yes. 

Q  By  a  mile  and  a  half  out,  you  meant  liis  course  wras 
a  mile  and  a  half?  A  No — a  mile  and  a  half  west  of  the 


field. 

Q  And  that  point  is  a  mile  and  a  half  west  of  what 
part  of  the  field?  A  From  the  tovrer. 

Q  One  mile  and  a  half  west  of  the  tovTer?  A I  That 
is  correct.  I 

Q  Or  southwest  of  the  tow^er.  A  Slightly  southwest 
of  the  tower.  ; 
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Q  That  mile  and  a  half  was  slightly  southwest  of  the 
tower?  A  That  is  correct. 

Q  And  could  you  estimate  for  me  now  the  distance 
that  the  Eastern  plane  travelled  from  point  X  to 

3138  the  point  of  the  collision?  A  No;  I  have  rever 
figured  it  and  I  don’t  know  what  it  is. 

Q  Do  you  think  it  was  five  miles?  A  I  don’t  know 
how  far  it  was. 

*  •  *  • 

Q  Now,  Mr.  Tigner,  going  on  from  where  I  read  you 
before,  perhaps  this  is  what  you  mean  by  explaining  it. 

By  the  way,  Mr.  Tigner,  when  you  were  being  asked 
these  questions  and  giving  these  answers  at  the  CAB,  did 
one  of  these  recesses  occur  that  we  spoke  about  yester¬ 
day?  A  I  do  recall  we  had  some  recesses.  I 

3139  don’t  know  at  what  period. 

Q  Did  one  of  them  occur  right  in  the  middle  of 
the  time  you  were  telling  the  Board  when  you  first  saw 
Eastern?  A  I  don’t  know. 

Q  You  don’t  know.  When  you  had  these  recesses,  do 
you  recall  who  you  conversed  with,  or  what  you  did  dur¬ 
ing  the  recess?  A  No,  I  don’t. 

Q  You  just  talked  with  the  members  of  the  Board  and 
the  people  who  were  down  there?  A  Yes. 

Q  You  did  talk  with  the  members  of  the  Board  during 
these  recesses?  A  No;  X  don’t  believe  I  did. 

Q  Didn’t  you  just  say  you  did,  a  moment  ago?  A 
Did  I? 

Q  Yes,  sir.  A  I  am  sorry.  I  don’t  recall  talking  to 
any  member  of  the  Board. 

Q  Did  you  talk  to  CAA  officials? 

THE  COURT:  Now,  Mr.  Warner,  I  don’t  think  this  is 
proper  cross-examination.  If  there  is  any  evidence  this 
witness  talked  with  somebody  on  the  board  or  connected 
with  the  board,  and  changed  his  testimony  after  they 
came  in,  that  evidence  ought  to  be  produced  here. 

3140  BY  MR.  WARNER : 

Q  To  go  on — 
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“Question:  You  do  not  recall  having  seen  Eastern 
prior  to  the  time  it  had  turned  into  its  left  base! 

“Answer :  I  do  not  recall  positively. 

“Question :  Do  you  have  any  way  of  fixing  the  time  at 
which  you  cleared  Eastern  to  land  on  runway  3?  j 

“Answer:  It  was  approximately  11:44. 

“Question:  Can  you  tell  me  how  you  fix  that  time  in 
your  mind? 

“Answer:  Well,  I  fixed  it  in  my  own  mind.  The  crash 
occurred  at  11” — 

It  is  written  “45” — I  believe  it  is  supposed  to  be  “46” — 
here.  The  time  of  the  crash  was  11:46,  was  it  not?  A 
That  is  right. 

Q  Continuing — 

“The  crash  occurred  at  11:46  and  I  worked  back  from 
there.  That  is  the  way  I  did  it.  ; 

“Question :  In  other  words,  in  essence  you  are  estimat¬ 
ing  that  the  transmission  clearing  Eastern  occurred  two 
minutes  before  the  crash. 

“Answer:  Yes,  sir,  that  is  what  I  am  doing. 

“Question:  And  you  do  not  have  any  specific  recollec¬ 
tion  or  method  of  fixing  the  absolute  time  ? 

“Answer:  No,  sir,  I  don’t.  That  is  only  an 
3141  approximation  on  my  part. 

“Question:  Do  you  recall  where  Eastern  was 
when  you  gave  them  this  transmission  clearing  them  to 
land  on  run  wav  3?  j 

“Answer:  No,  sir,  I  don’t  recollect  that.” 

Then  you  went  on  to  further  clarify  by  answering 
questions  by  Mr.  Jones — 

“Question:  That  was  prior,  though,  to  the  time  you 
saw  him  on  the  left  base,  is  that  correct? 

“Answer:  It  was  prior  to  the  time  T  saw  him  on  the 
short  base. 

“Question :  Short  base,  yes.  i 

“Answer:  About  a  mile  and  a  half  out,  yes.”  j 
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And  another  question  by  Mr.  Nunneley — 

“Question :  As  I  understand  it,  then,  the  first  time  you 
saw  Eastern  it  was  already  on  its  left  base  leg.” 

The  Presiding  Officer  said: 

“Short  base  leg.” 

And  Mr.  Nunneley  said: 

“Short  base  leg.” 

And  you  answered: 

“Yes,  sir,  to  my  recollection.” 

Were  you  asked  those  questions  and  did  you  so 

3142  answer  them?  A  If  they  are  in  there,  I  did.  But 
further  on  I  endeavored  to  straighten  that  matter 

out. 

Q  All  right.  Let  us  go  a  little  further  on.  A  All 
right. 

Q  The  further  question  by  Mr.  Nunneley — 

“And  will  you  tell  us  again,  as  accurately  as  you  can, 
by  reference  to  any  landmarks  in  that  vicinity,  or  what 
not,  where  Eastern  was  at  the  time  you  first  saw  it? 
What  its  distance  from  the  tower  was.” 

And  vou  answered: 

“He  was  about  a  mile  and  a  half  out.  He  was  still 
west  of  the  Potomac  Railroad  yards,  turning  into  final. 
When  I  saw  Eastern,  is  that  correct? 

“Question :  Yes,  when  you  first  saw  him. 

“Answer:  He  was  on  a  short  base,  about  a  mile  and  a 
half  out,  still  west  of  the  Potomac  Railroad  yards.” 

Were  you  asked  those  questions  and  did  you  so  an¬ 
swer?  A  If  it  is  in  there,  I  did. 

Q  Do  you  feel  that  you  sufficiently  clarified  where  you 
saw  Eastern,  from  those  two  pages  I  have  read  to  you?1 
A  No,  sir — further. 

Q  So  it  is  further  on?  A  Yes,  sir. 

Q  All  right,  sir. 

3143  MR.  BERNSTEIN:  WTiat  page? 

MR.  WARNER :  94  to  96. 

THE  COURT:  I  think  we  might  save  time  if  the 
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witness  indicated  from  the  examination  of  the  transcript 
where  the  so-called  clarification  is,  unless  counsel  knows. 

MR.  WARNER:  I  think  I  know.  Your  Honor.  I 
studied  these  pretty  carefully 
BY  MR.  WARNER : 

Q  On  page  123  of  the  same  volume,  you  havo  given 
some  statements  in  there  about  the  P-38,  and  the  question 
was  asked  by  Mr.  Potter: 

“You  recall  seeing  the  P-38,  but  you  do  not  recall  seeing 
Eastern,  is  that  correct?” 

“That  is  correct.” 

By  Mr.  Jones  now — 

“On  this  point  of  order  of  traffic,  if  an  aircraft  were 
over  Alexandria  at  four  thousand  feet,  he  could  not  make 
a  straight-in  approach  from  that  altitude  without  gating 
specific  clearance  from  the  tower,  could  he? 

“No,  it  could  not.” 

Mr.  Jones,  again — 

“In  fact,  it  could  not  make  the  straight-in  even  be¬ 
tween  1200  and  1500  feet  without  first  getting  permission 
from  the  tower,  is  that  correct? 

3144  “The  Witness:  That  is  correct,  he  could  not 
make  the  straight-in. 

“Mr.  Jones:  An  aircraft  is  supposed  to  enter  the  reg¬ 
ular  and  fixed  traffic  pattern,  and  then  request  an  instruc¬ 
tion,  isn’t  that  correct?” 

And  you  answered : 

“That  is  correct.” 

Then  the  Presiding  Officer: 

“We  will  take  a  five  minute  recess  at  this  time.: 

“(Short  recess  taken.) 

“The  Presiding  Officer:  Come  to  order,  please.  ; 

“I  would  like  to  announce  at  this  time  that  the  hearing 
will  recess  at  five  o’clock  this  afternoon,  until  9:30  a.m. 
tomorrow. 

“Will  you  continue  with  the  witness,  Mr.  Potter? 

“By  Mr.  Potter: 

*  i 
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“Question:  Mr.  Tigner,  to  clear  up  a  point  or  two, 
did  you  actually  observe  Eastern  537  before  you  cleared 
the  flight  to  land — not  to  enter  traffic,  but  to  land! 

“Answer:  Yes,  otherwise  I  would  not  have  cleared 
him  to  land.” 

Is  that  the  clarification  you  finally  made?  A  I  am  not 
too  certain  of  this,  Mr.  Warner;  but  I  believe  there  is 
another  reference  in  there  to  the  537.  I  am  not 

3145  positive. 

Q  Are  you  by  any  chance  referring  to  the  time 
some  six  or  seven  days  later  when  you  came  back  to  the 
CAB  again?  A  It  may  possibly  be.  I  don’t  know. 

Q  Suppose  we  go  there  on  page  846  at  volume  5.  The 
Presiding  Officer  asked  you  this  question : 

“Do  you  have  any  further  statement  you  would  like 
to  make,  Mr.  Tigner?” 

Incidentally,  sir,  this  is  November  14,  1949.  The  prior 
one  was  on  November  9,  1949. 

“Do  you  have  any  further  statement  you  would  like  to 
make,  Mr.  Tigner? 

“The  witness:  No,  except  I  believe  there  is  some  con¬ 
fusion.  I  don’t  know  where  I  picked  it  up,  but  there  isi 
some  confusion  about  the  fact  that  Eastern  wasn’t  in 
sight  when  he  was  cleared  to  land.  Eastern  was  in  sight. 
I  saw  Eastern  when  I  cleared  him  to  land.  I  don’t  recall 
the  exact  position,  but  I  wouldn’t  clear  an  aircraft  to 
land  without  seeing  the  aircraft  in  clear  weather.” 

Is  that  the  clarification  you  are  speaking  of?  A  As  I 
recall  it,  that  is  the  clarification. 

Q  But  you  did  testify,  in  answer  to  questions  on 
November  9,  1949,  that  you  did  not  see  Eastern  plane  537 
until  it  was  at  a  point  one  and  a  half  miles  west 

3146  of  the  airport?  A  I  said  “to  my  recollection,”  I 
believe. 

Q  That  is  right.  And  then  something  occurred,  be¬ 
tween  the  time  you  first  testified  and  five  days  Jater, 
which  refreshed  your  recollection. 
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MR  O’DONOGHUE :  I  object.  ! 

THE  COURT:  That  is  not  proper. 

MR.  WARNER:  I  am  sorry,  Your  Honor. 

THE  COURT :  That  is  a  conclusion  counsel  has  drawn, 
that  something  occurred.  j 

MR.  WARNER:  Could  I  ask  the  question,  “Did; some¬ 
thing  occur?” 

THE  COURT:  Precisely.  You  can  ask  it,  but  you 
can’t  assume  it. 

BY  MR.  WARNER : 

Q  Would  you  answer  that  question,  Mr.  Tignec?  A 
Not  to  my  recollection. 

Q  Was  the  statement  you  made  on  the  14th  to  the 
CAB,  that  “otherwise  I  wouldn’t  have  cleared  him  to 
land,”  is  that  what  makes  you  think  you  saw  Eastern 
north  of  the  airport?  A  I  don’t  understand  your  ques¬ 
tion,  Mr.  Warner. 

Q  In  other  words,  you  first  testified  that  you  didn’t 
see  him  until  he  was  a  mile  and  a  half  from  the  airport. 
Then  you  were  asked  to  make  this  further  statement,  and 
you  said: 

3147  “I  saw  Eastern  when  I  cleared  him  to  land.  I 
don’t  recall  the  exact  position,  but  I  wouldn’t  clear 
an  aircraft  to  land  without  seeing  the  aircraft  in  clear 
weather.” 

A  Yes.  Nowr  what  was  your  question? 

Q  My  question  w^as,  is  the  fact  that  you  say  you 
wouldn’t  clear  an  aircraft  without  seeing  him,  is  that 
what  makes  your  recollection  now  that  you  saw  him  north 
of  the  airport?  A  No,  sir.  I  have  a  vague  recollection 
of  seeing  Eastern  north  of  the  airport. 

Q  Very  vague?  A  Yes. 

Q  As  we  now  stand,  Eastern  is  here,  as  you  say,  a 
mile  and  a  half  southwrest  of  the  airport,  and  the  P-38  is 
seven  miles  southwest  or  south  of  the  end  of  runway  3? 
A  No,  sir. 

Q  Where  is  he,  then?  Let  us  put  the  P-38  seven 
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miles,  south  of  runway  3.  A  All  right. 

Q  Where  was  the  DC-4?  A  I  don’t  recall. 

Q  Oh,  you  don’t  know  where  he  was. 

Now,  after  Mr.  Union  said  to  you  that  the  P-38  re¬ 
quested  landing  instructions,  you  cleared  him  to 

3148  enter  the  traffic  pattern,  to  check  on  downwind  leg. 
Now,  what  did  you  expect  the  P-38  to  do,  follow¬ 
ing  those  instructions?  A  To  bring  his  aircraft  around 
west  of  the  airport  downwind  and  report  on  the  down¬ 
wind  leg. 

Q  He  is  down  here  seven  miles  south  of  this  point. 
A  Yes. 

Q  And  you  expected  him  to  do  what?  Fly —  A  Fly 
north. 

Q  Straight  over  the  airport?  A  That  would  be  sat¬ 
isfactory,  yes. 

Q  Yes,  sir,  and  go  north  of  the  Pentagon?  A  Then 
turn  south. 

Q  And  then  turn  south?  A  That  is  correct. 

Q  That  is  what  yo~  expected  him  to  do,  and  that  is 
what  he  was  required  io  do?  A  That  is  what  1  ex¬ 
pected  him  to  do,  because  he  acknowledged  that  he  would 
do  that. 

Q  On  that  first  transmission,  he  acknowledged  that  he 
would  do  that?  A  No. 

Q  Oh.  When  did  he  acknowledge  that  he  would  do 
that?  A  After  the  second  transmission. 

Q  Then  you  made  two  transmissions  to  him  at 

3149  that  time  when  he  was  seven  miles  south  of  the 
airport?  A  In  a  left  turn,  yes. 

Q  Yes.  We  will  call  those  transmissions  1  and  2  to 
the  P-38.  And  he  acknowledged  No.  2.  Is  that  correct? 
A  Well,  no.  There  were  three  transmissions,  if  you 
want  to — 

Q  Oh,  three,  now.  A  — to  get  down  to  be  specific. 

Q  Yes;  let  us  be  specific.  A  I  cleared  him  the  first 
time  on  east  heading,  when  seven  miles  south  of  the  air- 
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port.  I  cleared  him  for  left  traffic  pattern,  3  rujiway, 
and  gave  him  the  wind  and  asked  him  to  check  downwind 
leg  west  of  the  airport — and  received  no  acknowledg¬ 
ment  of  that. 

Q  So?  A  I  asked  the  P-38,  “Bolivian  927,  did  yon 
request  landing  instructions?”  And  he  answered  me  that 
he  did. 

Q  So  you  made  the  two  clearances,  plus  your  asking 
him  the  question  ?  A  Yes.  i 

Q  And  that  is  your  three  transmissions?  A  i  Yes. 
The  question  is  between  the  two  transmissions. 

Q  And  your  second  clearance  was  given  the 
3150  same  as  the  first  clearance?  A  I  have  lost  track 

i 

here  of  these  numbers,  now. 

Q  The  first  and  the  third  were  substantially  the  same? 
A  Yes.  At  the  end  of  this  third  transmission,  you  are 
speaking  of. 

Q  And  he  acknowledged  the  third  transmission?  A 
That  is  correct. 

Q  How  did  he  acknowledge  the  third  transmission? 
A  I  don’t  remember  his  language. 

Q  But  you  know  he  got  it;  that  is  all.  A  Yes;  he 
acknowledged  for  it. 

Q  You  were  transmitting  to  him  on  Baker  channel? 
A  Yes. 


Q  Did  you  have  any  other  plane  on  Baker  channel? 
A  Not  to  my  recollection,  no. 

Q  And  is  Baker  channel  used  very  frequently  at  the 
airport?  A  At  that  time? 

Q  Yes.  A  No,  it  wasn’t. 


Q  Now,  at  the  time  that  you  finished  this  third  mes¬ 
sage  and  received  the  acknowledgment,  where  was;  the 
P-38?  A  It  was  approximately  five  miles  southwest  of 


the  airport,  on  a  northwest 


heading,  continuing  his 


turn  to  the  south. 
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3151  Q  How  long  a  period  of  time  elapsed  between 
the  third  transmission  to  the  P-38  and  the  next 

transmission  to  the  P-38?  A  I  don’t  remember  how 
much  time  elapsed. 

Q  Could  you  give  me  any  possible  estimate? 

3152  A  Just  that  it  was  a  very  short  time. 

Q  A  very  short  time.  It  was  a  very  short  time ; 
and  the  next  time  that  you  saw  the  P-38,  he  was  heading 
in  a  northeasterly  direction?  A  That  is  correct. 

Q  And  the  last  time  you  had  seen  him,  he  was  heading 
in  a  southwesterly  direction?  A  I  hadn’t  seen  him  com¬ 
plete  that  turn.  He  was  still  in  a  northwesterly  heading, 
in  a  left  turn.  If  he  had  continued,  he  would  go  south. 

MR.  WARNER:  Your  Honor,  I  would  like  to  have 
the  reporter  read  back  Mr.  Tigner’s  answer  I  wms  trying 
to  write  down  on  paper  a  moment  ago,  because  I  think 
he  said  there  that  he  saw  the  aircraft  heading  in  a  south¬ 
westerly  direction. 

THE  WITNESS :  I  think  I  said  I  saw  it  turning  to  a 
southwesterly — 

BY  MR.  WARNER: 

Q  Then  he  was  turning  to  the  southwest?  A  Yes. 
Q  Then  he  was  heading  to  the  southwest,  wasn’t  he? 
A  No. 

Q  All  right.  So  he  was  heading  southwest;  and  the 
next  time  you  looked  back  he  was  heading  northeast. 

MR.  O’DONOGHUE:  I  object  to  that,  Your 

3153  Honor.  He  just  said  he  didn’t  say  anything  of  the 
sort. 

BY  MR.  WARNER : 

Q  All  right.  So  he  was  in  a  northwesterly  heading, 
and  he  was  turning;  and  the  next  time  you  saw  him  he 
was  heading  in  what  direction?  A  He  was  heading 
northeast  at  that  time. 

Q  And  there  was  a  very  short  interval  of  time?  A 
That  is  correct. 

Q  Less  than  a  minute?  A  I  don’t  know  how  much 
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time. 

Q  You  are  a  pilot,  Mr.  Tigner?  A  Yes. 

Q  How  long  a  time  would  it  take  a  pilot  to  complete 
a  left  turn,  turning  southwest,  until  he  was  again  heading 
in  a  northeasterly  direction?  A  It  depends  on!  what 
kind  of  a  turn  he  makes.  i 

THE  COURT:  And  upon  what  kind  of  plane  he  was 
operating,  too.  j 


MR.  WARNER:  Any  kind  of  a  plane  Mr.  Tigner 
knows  about 

MR.  O’DONOGHUE:  I  believe  it  has  already  been 
gone  into,  that  he  doesn’t  know  about  the  speed  of  a 
P-38.  So  I  don’t  see  how  he  can  answer  this  question. 

THE  COURT :  You  are  concerned,  I  believe,  with  ref¬ 
erence  to  the  answer,  because  of  the  bearing  it  may  pos¬ 
sibly  have  on  the  speed  of  the  P-38. 

3154  MR.  WARNER:  Your  Honor,  I  wasn’t  at  all 
concerned  with  the  speed  of  the  P-38 — just  a  turn. 

THE  COURT:  A  turn  of  what? 

MR.  WARNER:  A  turn  of  any  airplane. 

THE  COURT :  No,  I  won’t  permit  any  plane,  because 
we  are  only  concerned  with  a  P-38  and  a  DC-4. 

MR.  WARNER:  All  right,  sir. 

BY  MR.  WARNER : 


Q  Now,  you  next  saw  the  P-38  heading  northeast  five 
miles  from  the  airport?  A  That  is  correct. 

Q  And  he  was  heading  south,  turning  southwest;  five 
miles  from  the  airport,  at  the  time  you  had  seen  him 
immediately  before  that?  A  That  is  correct. 

Q  Now,  where  was  the  DC-4  at  the  time  you  saw  the 
P-38  five  miles  south  of  the  end  of  runway  3,  heading 
northeast?  A  A  mile  and  a  half  west,  slightlv  to  the 
southwest  of  the  airport,  on  base  leg. 

Q  And  you  meant  this  point  to  be  where  the  DC-4 


was  when  you  saw  the  P-38  down  here? 
rect. 


A  That  is 


cor- 


Q  Did  the  P-38  have  its  landing  gear  and  flaps  down 
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at  any  time  while  you  had  it  under  observation? 

3155  A  It  had  its  gear  down,  and  I  didn’t  see  its  flaps. 

Q  When  did  it  put  its  gear  down?  A  I  don’t 
know  when  it  put  its  gear  down. 

Q  Did  it  have  its  gear  down  when  you  first  saw  it 
seven  miles?  A  No. 

Q  It  didn’t  have  its  gear  down?  A  No. 

Q  Did  it  have  it  when  you  saw  it  turning  southwest? 
A  No. 

Q  Did  it  have  it  down  when  you  saw  it  heading  north¬ 
east?  A  Yes,  sir. 

Q  So  during  that  interval  the  P-38  put  its  gear  down. 

Now,  could  you  tell  me  how  long  a  time  elapsed  from 
the  time  you  saw  the  P-38  heading  northeast,  until  the 
crash  occurred?  A  I  would  say  approximately  40  to  45 
seconds. 

Q  Forty  to  45  seconds,  and  he  was  five  miles  from  the 
south  and  of  runway  3,  approximately?  A  That  is  cor¬ 
rect. 

Q  Now,  do  you  have  any  idea  as  to  possibly  how  far 
from  the  south  end  of  run  wav  3  the  collision  occurred? 
A  I  would  say  approximately  half  a  mile. 

3156  Q  And  what  was  the  altitude  of  the  P-38  at 
that  point?  A  At  the  point  of  collision? 

Q  No;  at  the — well,  you  can  tell  us  that,  at  the  point 
of  collision.  A  At  the  point  of  collision? 

Q  Yes.  A  Approximately  300  feet. 

Q  And  at  this  point  approximately  five  miles  south, 
heading  northeast?  A  Approximately  four  thousand 
feet. 

Q  So  it  is  your  testimony,  Mr.  Tigner,  that  the  P-38 
covered  four  and  a  half  miles  and  descended  3,700  feet,  in 
40  to  45  seconds?  Is  that  correct?  A  Approximately. 

Q  Could  you  tell  me,  based  on  those  figures,  what  the 
speed  of  the  P-38  would  have  to  be  in  order  to  cover  that 
distance  in  that  amount  of  time?  A  No,  I  could  not. 

Q  I  wonder  if  I  made  an  attempt  to  compute  it  here, 
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if  you  could  follow  me.  A  Go  ahead. 

Q  Let  us  see.  If  I  can’t,  if  I  am  wrong,  please  stop 
me  at  any  time.  A  I  am  not  going  to  verify  any  speed 
of  that  P-38. 

3157  Q  I  don’t  want  you  to  verify  it.  You  testified 
it  travelled  four  and  a  half  miles  in  40  seconds,  and 

descended  some  3,700  feet.  A  That  is  my  testimony. 

Q  So  from  that  we  should  be  able  to  figure  out  the 
speed.  Isn’t  that  correct,  Mr.  Tigner?  A  You  1  may 
figure  out  the  speed.  I  have  no  idea  what  the  speed  was. 

Q  Well,  let  us  say,  for  example,  if  something  were 
travelling  at  60  miles  an  hour,  how  many  miles  would  he 
cover — 

MR.  O’DONOGHUE:  Is  this  an  argument,  Your 
Honor? 

THE  COURT:  I  don’t  think  so.  You  can’t  take  this 
witness  through  a  mathematical  exercise.  He  admits  he 
doesn’t  know  anything  about  the  speed.  The  unknown 
factor,  X,  must  be  put  in  by  somebody,  and  he  can’t  put 
it  in ;  so  you  must  be  going  to  put  it  in.  i 

MR.  WARNER:  Your  Honor,  I  submit  when  you  have 
distance  and  time,  speed  is  no  unknown  quantity.  It  is 
an  absolute  certainty. 

THE  COURT :  It  is  after  the  mathematics  is  done  and 
the  unknown  factor  is  supplied,  where  the  question  of  how 
many  miles  an  hour  it  was  travelling  is  involved.  But  he 
said  he  doesn’t  know  anything  about  it.  Are  you  going 
to  supply  the  unknown  quantity? 

3158  MR.  WARNER:  I  would  be  delighted,  Your 
Honor. 

THE  COURT :  Well,  you  can’t,  under  the  circum¬ 
stances.  You  can’t  testify. 

BY  MR.  WARNER : 

Q  I  believe  your  testimony  was  on  direct  examination 
at  this  point  four  and  a  half  miles  away  from  the  ccene 
of  the  accident  that  when  the  P-38  was  at  four  thousand 
feet  you  had  a  transmission  or  you  made  a  transmission 
to  him.  A  Four  and  one  half  miles  from  the  point  of 
impact? 
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Q  Yes,  or  five  miles  south  of  the  airport.  A  Yes;  I 
had  a  transmission. 

Q  And  what  did  you  tell  him  then?  A  “Bolivian  927, 
make  a  360  to  your  left  You  are  No.  2  to  land.  And 
follow  the  Eastern  DC-4  turning  final  ahead  and  below 
you.” 

Q  And  did  he  acknowledge  that  transmission?  A 
No,  he  did  not. 

Q  So  you  did  what?  A  I  called  him  again,  “Bolivian 
927,  turn  left,  turn  left.  You  are  No.  2  to  land.  Follow 
the  Eastern  DC-4  turning  final  ahead  and  below  you.” 

Q  How  long  a  period  of  time  was  taken  up  in  those 
two  transmissions,  if  you  know,  Mr.  Tigner?  A  I  don’t 
know. 

3159  Q  Could  it  have  been  20  seconds?  A  I  don’t 
know. 

Q  Can’t  you  give  us  any  idea?  A  I  don’t  know, 
really. 

Q  If  you  reiterated  those  transmissions  here  again, 
and  I  timed  you,  would  it  be  approximately  correct?  A 
All  right. 

Q  Suppose  we  do  that,  then.  Go  ahead,  sir.  A  “Bo¬ 
livian  927,  make  a  360  to  your  left.  You  are  No.  2  to 
land.  Follow  the  Eastern  DC-4  turning  final  ahead  and 
below  you.” 

Q  And  didn’t  you  make  another  one?  A  Oh,  you 
want  to  go  ahead  with  the  whole  sequence. 

Q  Or,  I  will  double  it.  It  was  approximately  ten  sec¬ 
onds,  I  believe,  for  the  one.  So  you  would  take  approxi¬ 
mately  20  seconds.  Is  that  approximately  correct,  Mr. 
Tigner?  A  Approximately. 

AYR.  O’DONOGHT 7 E :  I  object  to  that. 

THE  COURT :  Of  course,  you  are  doing  the  timing. 
You  say  it  is  ten  seconds. 

MR.  WARNER:  I  think  Mr.  Tigner  looked  at  his 
watch,  too. 

THE  WITNESS:  No,  I  did  not. 
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BY  MR.  WARNER : 

Q  Would  you  do  it  and  look  at  your  watch? 
3160  MR.  O’DONOGHUE:  Besides,  Your  Honor, 
there  was  an  interval  between.  ' 

BY  MR.  WARNER : 

Q  I  would  like  you  to  do  the  whole  thing  as  you  did 
it.  Can  you  do  it  now,  Mr.  Tigner?  A  Do  you  want  me 
to  go  through  the  whole  thing,  between  the  five  miles  and 
the  point  of  impact? 

Q  Just  those  two  transmissions  you  made  when  the 
aircraft  was  five  miles  south  of  runway  3,  and  four  thou¬ 
sand  feet. 


THE  COURT :  Are  you  timing  the  two  transmissions, 
as  transmissions;  or  are  you  asking  to  find  the  time  of 
the  beginning  of  the  first  transmission  and  the  end  of  the 
second  transmission,  and  the  time  in  betweeen? 

MR.  WARNER:  Not  at  all,  Your  Honor.  He  testified 
that  he  made  one  transmission.  He  waited  long  enough 
to  see  that  the  P-38  was  not  going  to  answer,  and  he 


made  a  second  transmission.  I  want  to  know  how 

i 

those  two  transmissions,  plus  a  short  wait,  took, 
is  all. 


long 

That 


THE  COURT :  Then  you  want  precisely  what  I 
thought  you  wanted.  In  other  words,  you  want  the  time 
interval  from  the  ending  of  the  first  transmission  to  the 
beginning  of  the  second.  j 

MR.  WARNER:  Correct,  Your  Honor.  j 

THE  COURT:  Do  you  have  your  watch?  ; 

3161  THE  WITNESS:  Yes,  sir. 

This  is  just  approximation. 

BY  MR.  WARNER :  ; 


Q  Yes,  sir.  A  I  can’t  go  by  what  I  did  that  day — 
“Bolivian  927,  make  a  360  to  your  left.  You  are  No.  2 
to  land.  Follow  the  Eastern  DC-4  turning  final  ahead 


and  below  you. 

“Bolivian  927,  turn  left,  turn  left. 
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land.  Follow  the  Eastern  DC-4  turning  final  ahead  and 
below  you.” 

Q  I  see.  A  Twenty — wait  a  minute — 28  seconds  is 
what  I  have. 

Q  Twenty-eight  seconds  ?  A  I  beg  your  pardon.  That 
was  23  seconds. 

Q  And  then  at  the  time  you  finished  those  transmis¬ 
sions,  where  was  the  Eastern  DC-4?  A  The  Eastern 
DC-4  was  approximately  one  mile  from  the  end  of  runway 
3,  still  turning. 

Q  Approximately  one  mile  from  the  end  of  runway  3? 
A  That  is  correct. 

Q  And  what  did  you  do?  A  I  immediately  called 
“Eastern  537,  make  an  immediate  left  turn.  Traffic 
3162  is  P-38  above  and  behind  and  to  your  right.”  And 
immediately  he  started  to  make  it.  Even  when  I 
was  talking  to  him,  he  started  to  level  off. 

Q  Even  while  you  were  talking  to  him. 

And  where  was  the  P-38  when  the  DC-4  was  one  mile 
away  from  the  airport?  A  Approximately  two  miles 
away  from  the  airport. 

Q  And  the  point  of  impact  was  a  half  a  mile  away? 
A  Approximately  a  half  a  mile  away. 

Q  So  during  the  time  that  the  DC-4  travelled  a  half 
a  mile,  the  P-38  travelled  approximately  a  mile  and  a 
half  ?  A  Approximately. 

Q  So — and  again  I  don’t  want  you  to  compute  speed, 
because  you  say  you  can’t  do  it — but  if  a  plane  travels 
one  half  a  mile  while  another  plane  is  travelling  a  mile 
and  a  half,  what  can  you  tell  me  about  their  speed,  if 
anything? 

THE  COURT :  I  thought  you  said  you  didn’t  want  him 
to  compute  speed. 

MR.  WARNER :  don’t  want  him  to  do  that.  I  want 

him  to  tell  me  something  relative. 

THE  COURT :  The  answer  would  follow  the  computa¬ 
tion.  Excluded. 
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BY  ME.  WAKNEB: 

Q  If  one  plane  travelled  a  half  mile  and  another  one 
travelled  a  mile  and  a  half,  wouldn’t  the  second  one  be 
travelling  three  times  as  fast  as  the  first  one?  A 

3163  I  don’t  know  what  his  air  speed  was. 

Q  How  long  a  time  was  it  from  your  second 
transmission  to  the  P-38,  until  the  time  of  the  accident? — 
your  fifth  transmission,  actually,  and  your  second  trans¬ 
mission  at  five  miles  out.  A  Which  transmission,  now? 

Q  The  last  one  you  made.  A  The  last  transmission 
I  gave  to  the  P-38  ? 

Q  Yes.  A  I  don’t  know  how  much  time  elapsed. 

Q  Would  it  refresh  your  recollection  if  I  read  to  you 
a  portion  of  your  answers  on  November  9,  1949,  before 
the  CAB,  page  136,  when  you  were  asked  this  question? — 

“And  over  how  long  a  period  were  you  aware  that 
Eastern  was  continuing  on  its  clearance,  and  that  the 
Bolivian  aircraft,  the  P-38,  was  not  following  your  in¬ 
structions  ? 

“Answer:  Just  time  to  make  two  transmissions  to  the 
Bolivian.  j 

“Question:  And  how  soon  after  the  second  transmis¬ 
sion  was  it  that  the  collision  occurred? 

“Answer:  Well,  approximately  ten  seconds.  j 

“Question:  Ten  seconds? 

“Answer :  Yes,  sir.” 

A  If  I  said  it  at  that  time,  that  is  correct;. 

3164  Now,  what  was  the  question,  again?  Would 
you— 

Q  I  read  you  two.  Would  you  like  me  toi  read 
them  both  again?  A  Would  you  mind? 

Q  Certainly,  sir —  i 

“Question:  And  over  how  long  a  period  were  you 
aware  that  Eastern  was  continuing  on  its  clearance,  and 
that  the  Bolivian  aircraft,  the  P-38,  was  not  following 
your  instructions? 
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“Answer:  Just  time  to  make  two  transmissions  to  the 
Bolivian. 

“Question:  And  how  soon  after  the  second  transmis¬ 
sion  was  it  that  the  collision  occurred? 

“Answer:  Well,  approximately  ten  seconds. 

“Question:  Ten  seconds? 

“Answer:  Yes,  sir.” 

A  If  I  said  it  was  approximately  ten  seconds  ac  that 
time,  I  believe  that  is  correct. 

Q  So  that  left  approximately  ten  seconds  for  >ou  to 
give  these  instructions  to  the  DC-4.  Is  that  correct?  A 
I  have  lost  my — 

•  •  *  • 

3165  Q  Do  you  understand  it,  Mr.  Tigner?  A  Well, 
those  ten  seconds,  now,  that  was  after  my  last 
transmission — was  that  what  I  stated? 

Q  Yes.  A  After  my  last  transmission  to  the  P-38? 

Q  Yes.  A  And  then  until  the  time  of  impact  was 
approximately  ten  seconds? 

Q  And  from  then  until  the  time  of  the  impact  was 
approximately  ten  seconds.  A  Is  that  correct? 

Q  Yes,  sir.  A  And  what  was  your  question? 

Q  And  I  say  that  left  you  about  those  ten  seconds  to 
transmit  to  the  DC-4.  A  From  that  testimony — and  I 
believe  that  to  be  correct — tliat  is  correct. 

Q  That  is  correct. 

Now,  you  have  already  told  us  that  the  DC-4  had  to 
travel  approximately  one-half  mile  in  those  ten  seconds. 
Is  that  correct?  A  No.  I  don’t  believe  I  said  that. 

Q  Didn’t  you  tell  me  that  at  the  time  you  finished 
your  second  transmission  or  this  last  transmission  to  the 
P-38,  the  DC-4  was  one  mile  away  from  the  south 
3165- A  end  and  the  P-38  was  two  miles  away?  A  I 
don’t  recall  saying  that.  Did  I  say  that? 

Q  I  would  say  at  least  three  or  four  times,  Mr.  Tig¬ 
ner.  But  I  would  be  glad  to  have  the  reporter  read  it 
back  to  you,  if  you  want.  A  Would  you  mind? 
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MR.  WARNER:  Mr.  Reporter,  could  you  find  where 
he  said  that  and  read  it  back,  if  he  did? 

THE  COURT:  Is  it  that  critical? 

MR.  WARNER:  The  witness  is — 

THE  COURT:  I  am  asking  you,  not  what  the  witness 
said.  I  am  asking  you,  is  it  that  critical? 

MR.  WARNER:  I  think  it  is  pretty  critical*  Your 
Honor. 

THE  COURT:  I  asked  you  was  it  that  critical. 

MR.  WARNER:  Would  you  rather  I  didn’t  do  it? 

THE  COURT :  It  isn’t  a  question  of  what  I  would 
rather  do.  It  is  a  question  of  your  cross-examining  this 
witness.  I  don’t  want  to  get  into  matters  that  are  de 
minimis. 

MR.  WARNER:  I  think  it  is  critical  that  the  wit¬ 
ness —  \ 

THE  COURT:  All  right.  If  you  think  it  is  critical, 
you  may  proceed.  I  just  wanted  to  know,  is  all.  At  the 
rate  we  are  going  now,  we  will  never  get  through. 

MR.  WARNER:  I  will  try  to  conclude  very  soon. 

Suppose  I  go  on.  •  * 

THE  COURT :  I  don’t  want  to  inhibit  counsel 
3165-B  on  either  side  from  full  cross-examination. 

MR.  WARNER :  That  is  all  right. 

THE  COURT:  But  we  don’t  want  to  cross-examine 
on  matters  that  are  not  of  too  great  import.  All  right. 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  would  you  step  down  here  at  this  map 
for  just  a  moment,  sir. 

Mr.  Tigner,  yesterday  you  were  at  this  map  with  Mr. 
Galiher,  I  believe,  and  he  was  asking  you  to  identify 
certain  things,  one  of  which  was  where  you  saw  the  P-38. 
And  I  believe  you  held  vour  hand  in  here  somewhere.  Is 
that  correct?  A  He  asked  me  about  the  flight  path,  as 
I  recall,  of  the  P-38.  j 

Q  And  you  held  your  hand  in  here  somewhere.  A 
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No.  I  had  the  ruler,  and  gave  him  an  approximation  of 
the  line,  as  I  recall. 

Q  Didn’t  you  hold  it  right  in  here,  sir?  A  I  may 
have  stopped  there  temporarily. 

Q  When  I  asked  you  to  put  a  point  there,  you  were 
unable  to  do  so  at  that  time.  A  I  don’t  recall  what  the 
incident  was ;  but  we  didn’t  put  it  there. 

Q  Did  you  not  point  to  right  in  there?  A  I  don’t 
remember. 

3165-C  Q  You  don’t  remember  wdiat  you  did  yester¬ 
day?  A  That  is  correct.  I  don’t  have  a  mark 
on  there.  I  don’t  remember  where  I  pointed. 

Q  Do  you  deny  you  pointed  there?  A  I  am  not 
denying  anything.  I  am  just  saying  I  don’t  remember 
if  I  put  my  pointer  there. 

Q  Can  you  put  a  mark  on  here  today?  A  If  you 
wish. 

Q  You  can  today,  but  you  couldn’t  yesterday?  A  I 
don’t  think  it  was  asked  me  yesterday — was  it? 

THE  COURT:  I  am  going  to  stop  this,  Mr.  Warner. 
The  witness  says  he  doesn’t  know.  You  asked  him  then 
would  he  deny  it.  If  he  doesn’t  know,  he  can  neither 
affirm  nor  deny.  I  am  going  to  protect  the  rights  of  the 
witness. 

MR.  WARNER:  Your  Honor,  I  certainly  vrant  to  pro¬ 
tect  his  rights,  too. 

THE  COURT:  You  know  better.  There  i^  no  use  in 
arguing.  If  he  doesn’t  remember  and  has  no  recollection, 
that  is  the  end  of  it,  unless  vou  can  refresh  his  recollec- 
tion. 

MR.  WARNER:  That  is  exactly  what  I  was  attempt¬ 
ing  to  do. 

THE  COURT:  Then  proceed  to  do  that,  instead  of 
arguing  with  him. 

BY  MR.  WARNER : 

3165-D  Q  Go  back  to  the  stand,  please,  Mr.  T=gner. 

Mr.  Tigner,  I  am  going  back  just  one  moment 
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to  this  last  transmission  you  made  to  the  Bolivian  plane. 
Now,  would  you  give  me,  as  nearly  as  you  can,  verbatim, 
what  you  told  the  Bolivian  plane  on  your  last  transmis¬ 
sion  to  him.  A  “Bolivian  927,  turn  left,  turn  leftJ  You 
are  No.  2  to  land.  Follow  the  Eastern  DC-4  turning  final 
ahead  and  below  you.” 

Q  You  have  a  clear  recollection  of  that?  A  Yes,  sir. 

Q  Mr.  Tigner,  I  would  like  to  direct  your  attention 
again  to  November  9,  1949,  when  you  testified  before  the 
CAB,  on  page  104.  You  were  being  questioned  some 
about  your  transmission  to  the  P-38,  and  the  question  was 
asked: 

“And  the  message  was  simply  to  ‘turn  left,  turn  left’? 

“Answer:  I  gave  him  traffic.  I  didn’t  give  him  No.  2 
at  that  time.  I  don’t  recall  that.  I  do  remember  1  gave 
him  the  traffic  as  a  DC-4  turning  final  below.” 

That  "was  eight  days  after  the  accident.  Were  you 
asked  that  question  and  did  you  so  answer?  A  If  it  is 
in  that  CAB  deposition,  I  apparently  did. 

Q  Has  anything  occurred  since  then  which  has  caused 
you  to  state  that  you  gave  him  the  instruction 
3165  E  No.  2,  when  you  were  sure  on  November  9tli  that 
you  didn’t  give  him  that  instruction?  A  I  didn’t 
say  I  was  sure  on  November  9.  However,  nothing,  abso¬ 
lutely  nothing,  has  happened  to  make  me  change  my  tes¬ 
timony.  i 

Q  Is  it  not  a  fact  that  you  stated  here  “I  gave  him 
traffic.  I  didn’t  give  him  No.  2  at  that  time.”  A  j  If  I 
stated  that,  I  don’t  believe  that  is  correct.  To  my  recol¬ 
lection,  I  at  that  time  advised  him  he  was  No.  2  to  land 
and  follow  the  Eastern  DC-4. 

Q  Now,  Mr.  Tigner,  during  this  ten  minutes  that  the 

P-38  was  in  the  air — or  nine  minutes,  excuse  me— that 

the  P-38  was  in  the  air,  do  you  recall  what  if  any  traffic 

vou  had  under  vour  control  besides  this  Eastern  plane  we 
•  • 

referred  to?  A  No,  I  don’t  recall  now  what  traffic  I 
had  at  that  time. 


1376  A 


Q  You  have  no  recollection  of  any  other  traffic?  A 
I  don’t  recall  any  right  now. 

Q  Do  you  recall  when  the  plane  landed  at  National 
Airport  on  November  1,  1949,  referred  to  as  a  Lockheed 
Lodestar?  A  I  beg  your  pardon? 

Q  Do  you  remember  when  a  Lockheed  Lode- 
3165-F  star  landed  on  that  morning?  A  I  don’t  re¬ 
member  now. 

Q  You  don’t  remember.  Do  you  remember  whether  a 
plane  landed  without  radio  on  that  morning?  A  Yes. 
You  refreshed  my  memory7.  I  believe  a  Lockheed  did 
land  that  morning  with  no  radio. 

Q  Now  that  we  have  refreshed  your  memory,  do  you 
recall  when  he  landed?  A  No,  I  don’t. 

Q  Do  you  recall  whether  it  was  before  or  after  11 :37  ? 
A  It  was  before  11:37. 

Q  You  are  sure  of  that?  A  Yes. 

Q  And  yet  you  didn’t  remember  the  plane  landing,  a 
few  minutes  ago.  A  You  refreshed  my  memory. 

Q  Good. 

Mr.  Tigner,  do  you  know  the  meaning  of  the  English 
word  “following”? 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor. 

THE  COURT:  We  will  suspend  for  the  morning  re¬ 
cess. 

Those  in  the  courtroom  remain  seated  until  the  jury 
leaves  the  room. 

•  •  #  • 

3166  Q  Now,  Mr.  Tigner,  I  believe  just  before  the 
recess  vou  stated  that,  after  I  refreshed  vour  recol- 
lection  about  the  Lockheed  with  no  radio,  that  you  stated 
it  landed  before  the  takeoff  of  the  P-38.  A  Yes;  rhat  is 
correct. 

Q  I  would  like  to  direct  your  attention  again  to  your 
testimony  before  the  Civil  Aeronautics  Board  on  No¬ 
vember  9,  1949,  page  89,  when  Mr.  Nunnelev  asked  you 
this  question: 
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“Will  you  tell  us,  then,  what  your  activities  were  fol¬ 
lowing  the  departure  of  the  P-38?” 

And  you  answered: 

“I  don’t  recall  any  of  my  traffic  except  one  Lockheed 
landed  with  no  radio.  But  that  was  not  of  any  im¬ 
portance  except  that  I  remember  he  was  in  the  pattern 
and  he  landed  with  no  radio.”  1 

Did  you  so  answer?  A  If  I  said  it  there;  that  is 
correct.  ; 

Q  And  that  is  your  recollection  on  November  9th  and 
was  clearer  on  this  particular  point  than  it  is  this  morn¬ 
ing?  A  I  would  think  so. 

Could  I  see  the  exhibit  that  you  placed  in,  the 
3167  strip? 

Q  We  will  get  to  that,  but  I  just  wanted  to 
clear  up  this  point  about  the  Lockheed.  A  That  is 
what  I  was  referring  to  there.  I  believe  that  there  should 
be  a  landing  time  on  the  Lockheed. 

Q  I  think  that  there  is  too,  but  I  called  your  attention 
to  that,  and  I  wanted  you  to  be  recollected  completely  by 
reading  this  question  and  answer  at  the  CAB.  A  All 
right. 

Q  Now,  you  mentioned  this  Lockheed  landing  without 
a  radio.  A  Yes. 

Q  Is  that  customary  for  landing  traffic  at  National 
Airport,  to  land  without  a  radio?  A  What  do  you  mean 
by  customary? 

Q  Does  that  happen  very  often? 

MR.  O’DONOGHUE:  Now,  it  seems  to  me,  Your 
Honor —  j 

THE  COURT:  We  are  only  concerned  with  this  plane. 
He  testified  this  plane  landed  without  a  radio.  Now, 
reference  to  whether  or  not  any  other  planes  landed  with 
or  without  radio  it  seems  to  me  is  immaterial. 

MR.  O’DONOGHUE:  May  I  point  out,  as  far  as  the 
question  about  the  time  of  the  landing  of  the  Beachcraft 
or  Lockheed,  whatever  it  was,  that  the  next  question  and 
answer  explains  that  in  such  a  way  that  there  can  be  no 
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question  about  no  conflict  between  his  testimony 

3168  there  and  here,  and  I  request  that  be  read. 

MR.  WARNER:  I  will  be  glad  to,  Mr.  O’Don- 

oghue. 

BY  MR.  WARNER : 

Q  Following  this  last  question  and  answer,  did  you 
by  any  chance  take  a  recess  at  the  CAB  hearing?  A 
I  don’t  know. 

Q  You  don’t  know?  A  No. 

Q  You  could  have?  A  I  don’t  know. 

THE  COURT :  Again  I  want  to  say  this,  Mr.  Warner, 
and  I  think  you  better  come  to  the  bench.  I  don’t  want 
to  say  this  in  front  of  the  jury. 

(At  the  bench:) 

THE  COURT :  The  implication  I  draw  from  what  you 
say  with  reference  to  the  recess  is  this:  That  somebody 
coached  the  witness  after  the  hearing  or  during  the  hear¬ 
ing.  If  you  have  any  evidence  of  that,  I  am  going  to 
insist  that  you  bring  it  forward.  If  you  have  no  evi¬ 
dence  of  that,  I  am  going  to  insist  you  drop  that  line  of 
inquiry. 

MR.  WARNER:  Well,  I  have  to  say  to  the  Court  that 
I  have  no  evidence  as  to  that  at  the  CAB. 

THE  COURT :  It  is  an  improper  inference  to  say  that 
because  the  recess  was  taken  that  some  witness  was 
coached,  or  the  witness  would  come  back  and  change 

3169  his  answer.  Unless  vou  have  evidence,  vou  will 
have  to  drop  it. 

MR.  WARNER:  I  think  that  inference  is  proper  be¬ 
cause  the  testimony  as  read  indicates  frequent  reversals 
of  the  witness’  testimony. 

THE  COURT:  It  indicates  nothing  in  the  nature  of  a 
material  degree  or  of  a  material  character. 

You  asked  him  about  the  Lockheed,  and  you  read  from 
the  deposition  what  the  witness  testified  about,  and  there 
is  absolutely  no  difference  at  all.  I  am  talking  of  a  criti¬ 
cal  nature. 
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MR.  WARNER:  It  is  most  critical  in  this  case. 

THE  COURT:  I  don’t  want  to  argue  the  point  with 
you.  I  know  you  are  doing  the  best  you  can. 

You  have  so  interrogated  the  witness  on  cross-exami¬ 
nation  that  I  know  on  reflection  you  will  conclude  it  is 
improper. 

As  I  said  before,  if  you  are  willing  to  go  forward  and 
show  by  virtue  of  the  recess  this  witness  changed  his 
testimony  in  a  material  degree,  you  can  go  ahead  with  it, 
but  if  you  cannot,  I  won’t  permit  you  to  show  it.  | 

You  know  it  is  not  proper  and  I  won’t  permit  it. :  The 
witness  has  some  rights. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  WARNER : 

Q  Then,  continuing  on  the  bottom  of  page  89, 
3170  you  were  asked  a  further  question : 

“Can  you  identify  any  further  the  approximate 
time  of  the  landing,  particularly  in  relation  to  the  takeoff 
of  the  P-38?  i 

“Answer:  I  am  not  certain,  sir,  but  I  believe  that 
Lockheed,  this  51  Victor  I  believe  was  his  number,  landed 
before  the  P-38  departed.  And  I  don’t  remember  much 
of  my  traffic  situation  thereafter  until  the  time  of  this 
incident.” 

Now,  at  that  time,  am  I — is  it  the  truth  that  you  didn’t 
remember  much  in  that  traffic  situation,  until  the  time 
thereafter,  until  the  time  of  this  accident;  is  that  true? 
A  Everything  I  have  said  is  the  truth,  Mr.  Warner. 

Q  And  you  don’t  now  have  any  independent  recollec¬ 
tion  of  any  aircraft  that  was  under  your  control  between 
the  time  the  P-38  took  off  and  the  time  this  collision  oc¬ 
curred?  A  I  don’t  recall  what  traffic  I  worked  with.  I 
do  remember  right  after  the  incident  several  aircraft  ap¬ 
peared  over  the  airport,  and  they  were  instructed  to  use 
Runway  36. 

I  worked  those  aircraft.  I  don’t  remember  who  they 
were  or  when  I  previously  worked  with  them. 
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Q  Now,  sir,  did  there  come  a  time  on  the  morning  of 
November  1,  1949,  that  an  Army  plane,  a  B-25,  I  be¬ 
lieve  it  was,  made  an  instrument  approach?  A  He 

3171  made  a  simulated  instrument  approach. 

Q  Simulated?  A  Yes. 

Q  You  recall  that  now?  A  Yes. 

Q  Do  you  recall  when  that  was?  A  11:43,  as  I  re¬ 
call,  seeing  those  strips. 

Q  Now,  you  recall  that  that  was  during  the  time  that 
the  P-38  took  off,  after  that  time  and  before  the  collision 
occurred,  was  it  not?  A  Yes,  that  was  before — after 
departure  and  before  the  incident. 

Q  Now,  you  say  that  this  B-25  passed  over  the  air¬ 
port  at  11.43,  since  you  have  had  your  memory  refreshed 
as  to  that,  and  could  you  now  place  that  in  the  sequence 
of  your  various  views  of  the  P-38?  A  No,  I  cannot. 

Q  Would  you  say  that  you  cannot  do  it  at  all?  A  I 
don’t  recall  the  approach  over  the  airport.  I  have  no 
recollection  of  it  at  this  time. 

Q  Well,  how  did  you  know  that  it  took  place  at  pre¬ 
cisely  11.43?  A  I  have  seen  the  strip  on  the  approach 
of  the  B-25,  and  it  was  11 :43. 

Q  Did  you  fill  out  that  strip  and  make  that 

3172  entry?  A  I  don’t  know. 

Q  When  did  you  look  at  that  strip?  A  I  don’t 
recall  the  last  time  I  have  seen  that.  I  don’t  know. 

Q  So  in  the  two  questions  and  answers  I  read  you  on 
pages  89  and  90  of  the  CAB  testimony,  when  you  said 
that  you  didn’t  recall  any  of  that  traffic  except  for  a 
Lockheed  with  no  radio,  you  don’t  mean  to  say  that  you 
don’t  recall  the  B-25?  A  I  just  meant  at  that  time. 

MR.  O’DONOGHUE:  That  is  not  a  fair  statement  of 
the  testimony  that  has  been  given. 

THE  COURT:  What  was  the  answer? 

THE  WITNESS:  Mr.  Warner,  would  you  read  the 
question  for  me,  sir? 

MR.  WARNER:  Mr.  Reporter,  would  you  read  the 
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question? 

(Pending  question  read.) 

THE  WITNESS :  I  meant  what  I  said.  I  don’t  recall 
at  the  time  of  that  questioning,  and  I  told  him  I  didn’t 
recall  any  of  my  traffic,  or  just  what  it  was. 

I  believe  the  B-25  was  also  brought  up  in  that  CAB 
testimony.  i 

BY  MR.  WARNER:  j 

Q  And  then  you  were  asked  on  page  107 — is  that  what 
you  are  referring  to,  Mr.  Tigner? 

3173  “Question:  Going  back  for  a  moment,  can  you 
state  for  us  again,  whether  there  was  any  other 

traffic  which  was  handled  by  you,  or  known  by  you  to  be 
in  the  vicinity,  during  the  interval  from  the  time  the 
P-38  took  off  until  the  time  of  the  crash? 

“Answer:  That  is  traffic  that  I  definitely  recall?! 
“Question:  Yes,  sir,  we  want  your  best  recollection. 
“Answer:  The  only  traffic  I  recall  was  a  B-25,  at  the 
outer  marker ;  and  Mr.  Union  advised  me,  or  requested  of 
me  for  the  B-25  to  make  a  low  approach.” 

Is  that  what  you  are  referring  to?  A  Apparently  so. 
I  am  not  too  familiar  with  the  full  text  of  that  testimony. 

Q  Let  us  go  on.  You  were  asked  this  further  ques¬ 
tion  : 

“Do  you  have  any  recollection  of  the  time  that  request 
for  clearance  was  made? 

“Answer:  I  have  no  definite  recollection.  However, 
the  P-39—”  i 

It  is  written  here  “39”,  it  should  be  P-38 — 

“ — was  already  airborne,  because  there  were  two  air¬ 
craft  at  the  outer  marker  at  that  time,  one  to  the  right  of 
the  traffic,  and  I  asked  Mr.  Union  if  that  was  the  P-38 
at  the  outer  marker,  and  he  looked  through  his  glasses 
and  said  that  it  was  not.” 

3174  Do  you  remember  that?  A  If  it  is  so  written 
there;  that  is  correct. 

Q  And  from  the  context  of  this  I  take  it  you  mean 
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that  Mr.  Union  called  your  attention  to  the  B-25  at  the 
outer  marker?  A  Now,  what  do  you  mean  by  called  my 
attention  to  it?  The  B-25  was  working  Mr.  Union. 

Q  And  Mr.  Union  advised  you  that  the  B-25  was  at 
the  outer  marker?  A  That  is  correct. 

Q  And  you  worked  the  B-25  from  the  outer  marker  in? 
A  No,  sir. 

Q  What  did  you  do  then?  A  I  advised  Mr.  Union 
that  it  would  be  satisfactory  and  permissible  at  this  time 
to  clear  the  B-25  for  his  approach. 

Q  Mr.  Tigner,  going  back  to  your  testimony  of  yester¬ 
day  morning  when  you  were  describing  in  great  detail  the 
duties  of  the  man  in  the  A  position  or  the  tower,  did  you 
not  state  that  you  took  over  any  traffic  making  an  instru¬ 
ment  approach,  an  ILS  approach  at  the  outer  marker  and 
brought  them  in  for  landing  the  same  as  any  other  ap¬ 
proaching  aircraft?  A  Any  actual  instrument  traffic; 
yes. 

3175  Q  What  was  this?  A  This  was  a  simulated 
instrument  approach. 

Q  Didn’t  he  use  the  runway  the  same  as  any  other 
actual  instrument  flight  would?  A  No. 

Q  Are  you  testifying  that  no  other  aircraft  could  be 
using  the  runway  at  the  same  time  he  was?  A  No. 

Q  Then  he  was  occupying  the  runway,  was  he  not?  A 
You  asked  me  if  he  was  occupying  the  runway  the  same 
as  any  other  instrument  landing  approach,  was  it? 

Q  Did  he  use  it?  A  He  made  a  low  approach  over 
the  runway.  He  didn’t  land. 

Q  No  other  plane  could  use  the  runway  while  he  was 
using  it?  A  That  is  right. 

Q  And  so  what  did  your  duties  consist  of  with  regard 
to  this  particular  airplane  at  11:43?  A  I  advised  Mr. 
Union  that  he  could  clear  it  for  his  simulated  ILS  ap¬ 
proach. 

Q  Did  you  follow  up  the  aircraft  as  he  made  the  ap¬ 
proach  and  came  back  over  the  field?  A  I  don’t  recall 
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him  approaching  at  this  time.  I  have  not  recollection 
of  it. 

Q  In  yonr  normal  duties  as  a  traffic  control 

3176  operator  in  the  A  position,  would  you  follow  a 
plane  making  an  approach  to  land  until  it  had  com¬ 
pleted  its  approach?  A  No. 

Q  You  would  not?  A  No. 

Q  Who  would,  if  anyone?  A  I  don’t  understand  your 
question. 

Q  Who  would  keep  that  plane  under  observation.  A 
Under  continuous  surveillance  and  observation? 

Q  Yes,  sir.  A  No  one. 

Q  Now,  Mr.  Tigner,  after  the  B-25  had  made  its  simu¬ 
lated  approach,  where  would  he  then  proceed  or  where 
did  he  then  proceed?  A  I  don’t  know  where  he  did  pro¬ 
ceed.  I  don’t  recall  the  approach. 

Q  Where  would  the  pattern  require  that  he  proceed? 
A  He  could  proceed  west  of  the  field. 

Q  Would  he  then  take  oft  and  fly  or  pull  up  and  fly 
around  the  Pentagon,  some  distance  west  of  this,  what¬ 
ever  he  wanted  to  do?  A  Yes,  that  would  be  satisfac¬ 
tory.  j 

Q  If  he  was  going  to  do  anything  else,  he  would  have 
received  permission,  would  he  not?  A  Yes.; 

3177  Q  Do  you  recall  giving  him  permission  to  do 
anything  else?  A  I  don’t  recall  the  approach. 

Q  Mr.  Tigner,  I  presume  that  you  have  seen  many 
planes  make  simulated  approaches  at  Washington  Air¬ 
port.  Did  this  plane,  the  B-25,  land  at  Bolling  Field,  or 

do  vou  know?  A  I  don’t  know. 

* 

Q  Mr.  Tigner,  do  you  believe  that  there  is  any  possi¬ 
bility  that  this  11:43  time  entry  could  be  inaccurate? 
A  No. 

Q  If  I  told  you,  sir,  that  the  records  at  Bolling  Ifield 
indicate  that  this  plane  landed  at  Bolling  Field  some¬ 
where  around  11:47  or  11:48,  would  you  change  your 
answer?  A  No. 
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Q  Do  you  know  how  long  it  takes  to  fly  from  National 
Airport  after  making  a  simulated  approach  to  land  on 
Runway  36  to  Bolling  Field?  A  No. 

Q  You  don’t  have  any  idea?  A  It  depends  on  many 
factors  involved. 

Q  Now,  one  further  question,  Mr.  Tigner.  When  you 
observed  the  P-38,  when  it  turned  there,  when  it  was 
heading  east,  then  you  say  he  turned  northwest,  and  then 
turned  southwest,  and  are  you  sure  that  you  ac- 

3178  tually  saw  it  turn  southwest?  A  I  didn’t  see  it 
complete  its  turn  to  the  southwest  but  it  started  to 

turn  to  the  southwest. 

Q  I  wonder  if  you  could  show  us  with  your  hands  how 
it  made  the  turn  it  made  to  the  southwest,  using  straight 
up  as  north?  I  mean  like  that  (indicating).  A  Straight 
up  is  north? 

Q  Yes,  take  your  hands  like  this.  A  I  am  afraid  I 
don’t  know  what  you  mean. 

Q  If  I  use  my  hands,  the  plane  going  east  is  like  this, 
or  west  to  northwest,  it  would  be  going  like  that.  A  I 
can’t  do  it  like  that. 

THE  COURT:  If  he  says  he  didn’t  see  it  turn  south¬ 
west,  how  can  he  demonstrate  it? 

BY  MR.  WARNER : 

Q  Didn’t  you  say  you  saw  it  turn  and  didn’t  you  say 
it  headed  to  the  southwest?  A  That  is  correct. 

THE  COURT:  But  turning,  that  is  different,  I  think. 

MR.  WARNER:  I  want  to  And  out  what  he  saw. 

THE  COURT:  If  you  can  demonstrate  that,  indicate 
it. 

THE  WITNESS :  I  can  do  it  on  a  plane. 

BY  MR.  WARNER : 

Q  Could  you  do  it  on  the  blackboard?  A  No. 

3179  Q  Well,  show  us.  A  I  am  looking  around.  I 
have  to  look  south  and  to  the  west.  So  the  air¬ 
craft  he  is  headed  northwest  for  a  left  turn  and  that  is 
when  I  didn’t  see  anything,  and  I  looked  and  saw  it. 
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Q  And  he  was  approximately  five  miles  away  at  that 
time?  A  Yes. 

i 

Q  Mr.  Tigner,  in  your  estimates  of  distance  could 
there  be  any  substantial  margin  of  error?  A  These  are 
all  approximations. 

Q  Well,  would  that  be  approximately,  then,  two  miles, 
or  three  miles,  one  mile,  a  half  mile,  a  quarter  mile,  or 
what?  A  I  don’t  know,  Mr.  Warner.  These  are  all 
approximations;  approximately  five  miles. 

Q  They  are  just  approximations  ?  A  That  is  right. 

Q  And  you  don’t  know  how  far  off  that  could  be? 
A  No,  I  don’t.  If  I  did,  I  would  give  you  a  figure. 

Q  All  you  know,  as  you  showed  us,  he  was  in  a  turn 
in  a  northwesterly  direction,  and  that  when  you  next 
looked  at  him  he  was  in  a  northeasterly  direction?  A 
Yes.  | 

Q  Is  that  correct?  A  That  is  correct;  yes. 
3180  Q  Mr.  Tigner,  is  it  not  a  fact  that  this  turn  that 
you  observed  from  a  heading  in  a  northwesterly 
direction,  then  you  looked  and  saw  him  again,  and  you 
say,  a  short  interval  of  time,  and  then  looked  back,  might 
well  have  been  this  S-turn  that  was  made  by  the  P-38? 
A  No,  that  is  not  a  fact. 

Q  Following  the  pattern,  could  he  not  have  headed 
northwest  here,  and  you  looked  away,  and  that  the  next 
time  you  saw  him  he  was  heading  northeast?  A;  No. 

Q  You  are  positive  it  wasn’t  that?  A  Yes. 

Q  You  are  just  as  positive  he  made  those  turns  some¬ 
where  about  five  miles  away?  A  Beyond  the  Masonic 
Temple;  approximately  five  miles  south  of  the  airport. 

Q  Mr.  Tigner,  in  your  communications  with  the  East¬ 
ern  flight  537,  to  the  best  of  your  recollection,  did  he  ever, 
the  pilot  or  the  co-pilot  of  that  Eastern  plane,  ever  re¬ 
quest  permission  to  deviate  from  the  standard  pattern? 
A  I  don’t  know.  I  don’t  remember. 

Q  Did  you,  Mr.  Tigner,  at  any  time  give  him  instruc¬ 
tions  to  deviate  from  the  standard  pattern?  A  I  cleared 
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him  to  land. 

Q  Would  you  answer  my  question,  Mr.  Tigner? 

3181  A  Yes;  I  cleared  him  to  land,  which  was — 

Q  Do  you  deny — 

MR.  GALIHER:  May  this  witness  be  permitted  to 
finish  the  answer? 

MR.  WARNER:  I  asked  a  question.  The  answer  is 
not  responsive,  Mr.  Galiher. 

THE  COURT:  I  think  he  said:  Yes,  I  cleared  him 
to  land.  He  has  answered  the  question. 

MR.  GALIHER:  He  was  trying  to  do  it  when  he  in¬ 
terrupted  him.  : 

BY  THE  COURT: 

Q  Have  you  anything  further  to  add  to  the  question 
asked  by  counsel?  A  I  don’t  recall  what  it  was  right 
now,  Your  Honor. 

THE  COURT:  Well,  then,  let  us  repeat  the  question 
as  asked  and  the  witness’  answer. 

(The  last  two  questions  and  answers  were  read.) 

BY  THE  COURT: 

Q  Do  you  want  to  finish  it?  A  Which  was  the 
pilot’s  authority  to  land. 

MR.  BRESS :  I  object  and  ask  it  be  stricken. 

MR.  WARNER:  I  move  the  whole  answer  be  stricken 
as  not  responsive  to  my  question. 

THE  COURT:  We  are  five  minutes  ahead  of  time. 

MR.  BRESS:  This  is  my  first  participation  in 

3182  almost  two  hours  today. 

THE  COURT :  I  would  say  your  first  participa¬ 
tion  today,  Mr.  Bress. 

The  conclusion  that  the  witness  has  drawn  from  what 
he  did,  which  you  objected  to,  may  be  stricken. 

The  answer  as  given  by  the  witness  to  counsel’s  ques¬ 
tion,  apart  from  the  conclusion,  may  stand,  the  answer: 
Yes,  I  cleared  him  to  land. 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  did  you  call  the  Eastern  plane  as  you 
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stated  when  it  was  in  a  position  north  of  the  airport? 
A  Yes.  ! 

Q  And  this  you  have  just  stated  in  your  answer  gave 
him  permission  to  start  his  turn;  is  that  correct?  A  I 
thought  that  was  stricken. 

MR.  BRESS:  I  object. 

THE  COURT:  You  are  trespassing  on  ground  that 
has  already  been  covered  with  respect  to  which  Mr. 
Bress  has  objected,  and  the  objection  has  been  sustained. 

The  witness’  answer  to  that  question  is:  Yes  I  cleared 
him  to  land.  Now,  the  legal  implication  of  that  was  some¬ 
thing  different.  i 

You  object  to  the  conclusions?  ! 

MR.  BRESS :  Yes,  sir.  j 

THE  COURT :  Sustained.  j 

3183  MR.  WARNER:  My  objection  wasn’t  sustained. 

That  is  what  I  was  going  into. 

BY  MR.  WARNER : 

Q  Once  again  I  ask  you  this  question,  Mr.  'Tigner: 
Do  you  have  any  recollection  at  this  time  as  to  how  many 
minutes  or  seconds  before  this  collision  occurred  that  you 
cleared  Eastern  to  land?  A  How  many  minutes  or  sec¬ 
onds  before  the  accident?  j 

Q  Yes,  sir.  A  I  would  approximate  two  minutes. 

Q  Two  minutes?  A  Yes. 

•  *  #  • 

MR.  WARNER:  Would  you  mark  this  for  identi¬ 
fication  ? 

(A  flight  strip  was  marked  as  Defendant  Bridoux’  Ex¬ 
hibit  No.  12  for  identification.) 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  we  started  on  these  strips  last  night. 

I  show  you  again  Defendant  Bridoux’  No.  11,  ■  which 
contains  some  ten  blue  slips  of  paper.  T  direct  your 
attention  to  this  strip,  which  we  were  talking  about  yes¬ 
terday,  which  you  said  that  you  made  out  after  j  I  re- 
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freshed  your  recollection,  reading  from  the  CAB  testi¬ 
mony. 

MR.  O’DONOGHUE :  Which  one  are  you  pointing  to? 

MR.  WARNER:  No.  2  on  the  list  marked  X927-P38, 
LCL. 

BY  MR.  WARNER: 

Q  You  have  further  stated  that  this  time  of  11:46 
written  in  red  pencil  was  noted  by  you  on  the  first  strip 
shortly  after  the  crash  occurred;  is  that  correct,  sir? 
A  I  believe  I  said  that  I  did  write  11:46  in  red, 

3185  but  I  didn’t  recognize  this  as  the  handwriting.  I 
didn’t  recognize  my  own  handwriting,  in  other 

words. 

Q  Do  you  think  it  is  possible  to  be  somebody  else’s 
handwriting?  A  If  I  don’t  recognize  it  as  my  own 
handwriting,  it  is  possible  it  is  somebody  else’s  hand¬ 
writing. 

Q  In  reference  to  these  strips,  it  was  brought  out 
yesterday  you  used  some  kind  of  rubber  stamp,  which 
was  stamped  on  the  strips;  is  that  correct?  A  Yes. 

Q  And  do  you  normally  do  that  stamping  from  your 
A  position?  A  I  don’t  remember. 

Q  You  don’t  remember?  A  That  is  correct;  I  don’t 
remember. 

Q  Who  does  do  the  stamping?  A  I  don’t  remember. 

THE  COURT:  You  are  talking  about  the  regular 
course  of  business  or  on  this  particular  day? 

MR.  WARNER:  I  am  talking  about  generally,  who 
stamps  these. 

THE  COURT:  Counsel  asks  who  stamps  the  slips 
generally.  Do  you  know? 

THE  WITNESS:  I  don’t  know.  We  don’t  do  that 
now,  and  at  that  time  I  don’t  remember  how  we  did 
it. 

3186  BY  THE  COURT: 

Q  How  long  has  the  practice  ceased?  A  Well, 
it  was  before  I  left  for  Narcotics. 
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Q  When  did  you  leave  for  Narcotics?  A  I  left 
Washington  Airport  to  go  to  the  Reading  tower  in  Oc¬ 
tober,  ’51. 

Q  When  you  left  in  October,  ’51,  at  the  Washington 
Airport,  was  the  practice  in  vogue  there  then?  A  No, 
it  wasn’t. 

l 

Q  Can  you  tell  us  how  long  before  you  left,  before 
October,  ’51,  if  you  have  any  recollection,  when  it  ceased 
to  be  the  practice?  A  No,  sir,  I  don’t  recall. 

BY  MR.  WARNER: 

Q  Now,  do  you  recall  how  many  of  these  stamping 
machines  were  in  the  tower?  A  No,  I  don’t. 

Q  Was  there  more  than  one?  A  I  don’t  know: 

Q  Where  were  these  blue  strips  kept  in  the  tower? 

May  I  have  the  chart  of  the  tower. 

THE  COURT:  Is  that  important?  If  he  can  tell  us 
where  they  were  kept,  would  the  chart  be  helpful? 

MR.  WARNER:  He  seems  to  be  having  trouble.  I 
think  the  chart  -would  help  him. 

3187  THE  WITNESS:  I  don’t  recall  the  type  of 
strip.  We  took  the  strips  in  use,  and  the  Strips 
were  on  a  sliding  rack,  and  these  were  then  inserted  in 
the  stripholder. 

BY  MR.  WARNER : 

Q  So  that  would  be  right  in  front  of  you  in  your  A 
position;  is  that  correct?  A  I  don’t  believe  they  were 
directly  in  front  of  me.  As  I  recall,  they  were  on  either 
side  of  me. 

Q  Not  too  far  away?  A  That  is  right.  They  were 
readily  accessible. 

Q  Now,  when  you  had  a  new  plane  coming  in  to  make 
a  landing,  did  you  have  a  blank  strip  somewhere?  A 
Yes. 

Q  And  where  was  that  kept?  A  That  was  in  this 
position  which  I  have  just  described. 

Q  On  either  side  of  you?  A  Yes. 

Q  And  you  took  that  strip  out  and  put  it  in  one  of 
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these  metal —  A  No.  The  strip  was  already  inserted 
in  the  stripholder  and  in  these  racks  on  either  side  of  me. 

Q  Who  inserted  the  strips  in  the  stripholder?  A  I 
don:t  remember. 

Q  Was  it  already  stamped  by  the  time  it  got  to 

3188  you?  A  I  don’t  remember. 

Q  Do  you  mean  that  you  worked  in  the  tower 
from  April  or  so,  worked  for  several  years  before  in  the 
Army  tower,  and  you  worked  in  this  tower  from  April 
to  November,  to  the  date  of  this  accident,  November  1st, 
and  worked  there  over  a  year  thereafter,  and  you  don’t 
remember  who  put  the  strips  in  the  metal  racks,  who 
stamped  the  strips,  or  how  they  got  there  in  front  of 
you?  A  That  is  right. 

Q  All  you  know  is  that  you  made  this — that  you  made 
some  red  mark  on  this  strip  for  Eastern  11:46,  that  you 
filled  out  this  LCL  strip  for  the  P-38,  at  the  time  he  took 
off;  is  that  correct? 

MR.  O’DONOGHUE:  I  object  to  that.  When  you  say, 
all  you  know,  all  you  know  is  this — suppose  he  knows 
many  things. 

MR.  WARNER:  I  mean  about  these  two  strips,  that 
is  all  I  meant. 

BY  MR.  WARNER : 

Q  Something  has  caught  your  attention,  Mr.  Tigner. 
What  is  that?  A  I  see  this  NC927  is  November  1,  1948, 
is  marked  on  here. 

Q  November  1,  1948,  and  you  identified  this  strip  as 
that  you  made  out  on  November  1,  1949  when  the 

3189  P-38  took  off?  A  That  is  right.  That  is  my 
handwriting,  as  I  recall. 

Q  Wliat  happened?  A  I  don’t  know  what  you  mean. 

Q  Why  is  that  strip  marked  ’48  and  all  the  other  nine 
strips  marked  ’49?  A  I  have  no  idea.  It  does  appear 
this  has  been  gone  over,  however. 

Q  Been  gone  over?  A  Yes. 

Q  What  do  you  mean  by  that,  sir?  A  Well,  it  ap- 
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pears  that  it  was  originally  a  9.  It  appears  that  way 
to  me.  i 

Q  Could  you  show  me  what  makes  you  think  it  ap¬ 
pears  that  way?  A  This  looks  like  9.  You  can  make 
9  out  of  it  with  this  oversert  there.  That  is  my  opinion. 

Q  Did  you  notice  the  9  down  here?  A  Yes,  I  did. 

Q  And  the  top  part  is  a  little  larger  at  the  bottom? 
A  Yes. 

Q  The  curvature  is  different  on  the  9  and  the  8,  and 
you  say  that  9  could  be  made  into  an  8,  like  that  smaller 
one  up  above?  A  Well,  I  don’t  care  to  make  any 
3190  accusations,  if  that  is  what  you  mean. 

Q  I  don’t  want  you  to  make  any  accusations. 

THE  COURT :  Let  us  not  get  into  colloquy. 

MR.  WARNER:  This  "whole  exhibit  is  marked  Defend¬ 
ant’s  No.  11,  for  the  same  reason  this  was,  and  I,  would 
like  to  show  to  the  jury  the  first  two  strips  on  this  sheet 
and  offer  them  in  evidence  at  this  time,  that  is  all.  Is 
there  any  objection? 

THE  COURT:  May  I  see  this  exhibit  please?  j 

MR.  WARNER:  Yes,  sir  (handing  document  to  the 
Court).  ! 

THE  COURT:  All  right. 

(Thereupon  the  two  strips  previously  marked  for  iden¬ 
tification  as  Defendant  Bridoux’  Exhibit  No.  11  w$re  re¬ 
ceived  in  evidence.) 

MR.  WARNER:  It  is  just  the  two  here  (exhibiting  to 
the  jury). 

BY  MR.  WARNER : 

Q  Now,  Mr.  Tigner,  you  have  had  opportunity  to 
reflect  a  little  about  this  strip,  and  T  am  referring  now 
particularly  to  the  second  strip  on  there  regarding  the 
P-38.  A  Yes. 

Q  Tsn’t  it  a  fact,  Mr.  Tigner,  that  that  strip  was 
made  out  sometime  after  November  1,  1949?  A  No,  sir, 
that  is  not  a  fact,  unless  that  is  not  my  handwriting  and 
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not  my  strip.  The  strip  to  me  that  was  made  out 

3191  prior  to  the  accident  on  November  1,  1949. 

Q  Isn’t  that  the  strip  you  made  out  on  Novem¬ 
ber  1,  1949,  and  dated  November  1,  1949?  A  I  don’t 
remember. 

Q  You  don’t  remember?  A  No,  sir. 

Q  I  show  you  Defendant  Bridoux’  Exhibit  No.  12  for 
identification  and  ask  you  if  you  can  identify  that  strip. 
A  Identify  it  as  to  what? 

Q  As  to  whether  or  not  you  made  it  out.  A  No,  sir, 
I  don’t  know  whether  I  made  it  out  or  not. 

Q  Does  that  look  like  your  handwriting  to  you?  A 
I  don’t  know. 

Q  Mr.  Tigner,  again  I  ask  you,  the  A  position  in  the 
tower,  it  is  your  duty  to  control  incoming  traffic,  Is  that 
not  correct?  A  Yes. 

Q  And  it  is  your  duty  to  make  out  these  strips  on 
the  incoming  traffic,  is  it  not,  sir?  A  Not  necessarily. 

Q  Who  else  would  do  it,  then?  A  Someone  may  be 
helping  me  if  I  have  a  large  volume  of  traffic  that  it 
w'ould  deflect  my  attention  from  my  traffic  control,  some¬ 
one  may  write  those  strips  for  me. 

Q  Did  you  have  a  large  volume  of  traffic  that 

3192  morning  between  11:30  and  12  o’clock?  A  I  don’t 
remember. 

MR.  W'ARNER:  Will  you  indulge  me  .just  a  moment, 
Your  Honor? 

BY  MR.  WARNER : 

Q  I  read  you,  Mr.  Tigner,  a  question  from  your  testi¬ 
mony  on  November  9,  1949,  at  page  132,  the  question 
near  the  bottom  of  the  page : 

“Do  you  recall  what  traffic  you  were  handling?  You 
said  you  were  busy  with  other  traffic. 

“Answer:  No,  sir,  I  don’t  positively  recall  who  I  was 
talking  with. 

“Question :  WTas  the  traffic  during  the  period  five  min 
utes  before  or  ten  minutes  before  this  accident  extremely 
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heavy? 

“Answer:  It  was  not  extremely  heavy,  no,  sir. 

“Question:  It  was  not  beyond  your  ability  to  control 
on  the  station?  It  wasn’t  so  heavy  that  you  couldn’t 
make  contacts? 

“Answer:  No,  it  wasn’t  that  heavy.” 

MR.  O’DONOGHUE:  I  submit  that  there  is  no  con¬ 
tradiction  there.  I  move  the  question  be  stricken.  ■ 

MR.  WARNER:  I  didn’t  mean  to  contradict  him.  I 
was  refreshing  his  recollection. 

THE  COURT :  It  is  apparent  he  testified  he  has 
3193  no  recollection.  He  said:  I  have  no  recollection 

i 

of  traffic  on  that  day. 

MR.  WARNER:  I  asked  him  from  this  stand  a  few 
minutes  ago  whether  his  traffic  was  particularly  heavy. 
He  said :  I  don’t  remember. 

He  said:  If  it  was  heavy  somebody  would  help  me 
make  out  these  strips  slips. 

I  want  to  go  back  and  read  part  of  his  testimony  at  the 
CAB  where  he  states  it  wasn’t  particularly  heavy.  That 
is  to  refresh  his  recollection  only  as  to  the  traffic  condi¬ 
tions.  That  is  the  only  purpose  I  intended  it  for. 

MR.  O’DONOGHUE :  He  asked  for  a  different  period. 
Otherwise  it  doesn’t  contradict  him  because  the  answer, 
as  far  as  I  can  remember,  is  that  it  wasn’t  heavy  to 
affect  liim. 

BY  MR.  WARNER: 

Q  Mr.  Tigner — may  I  ask  this  question — 

Was  the  traffic  particularly  heavy  between  the  hours 
of  11:30  and  12  o’clock  November  1,  1949?  A  I  made  an 
answer  to  the  question.  Now,  as  far  as  refreshing  my 
recollection  from  the  CAB — 

Q  I  definitely  want  to  allow  your  memory  to  be 
refreshed. 

Did  you  want  to  say  something,  Your  Honor? 

THE  COURT:  No,  I  don’t  want  to  say  a  word.: 
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THE  WITNESS :  If  what  you  read  in  the  CAB 

3194  testimony  was  there,  it  is  correct. 

BY  MR.  WARNER: 

Q  Then  traffic  wasn’t  particularly  heavy  that  morn¬ 
ing?  A  That  is  correct. 

Q  So  there  would  be  no  particular  need  for  anyone 
to  help  you  with  these  strips?  A  It  would  not  seem  so. 

Q  But  you  can’t  identify  this  as  being  your  writing? 

Now,  I  ask  you  to  look  at  the  other  eight  strips  on 
Defendant’s  Exhibit  12  and  see  if  you  can  identify  your 
writing  on  any  of  the  other  eight  strips.  A  No,  sir,  I 
can’t. 

Q  You  can’t  identify  your  writing  on  any  of  these 
strips?  A  I  can’t  positively  say  that  it  is  mine. 

Q  Can  you  say  it  is  not  in  any  case?  A  I  cannot 
positively  say  that.  I  would  presume  that  the  departure 
strips  were  definitely  not  written  by  me. 

Q  Any  others?  By  departure  strips  you  mean  the 
last  four,  7,  8,  and  9?  A  Yes,  7,  8,  and  9. 

Q  Do  you  recall  whether  this  bottom  strip  might  have 
been  made  by  you? 

Can  you  positively  identify  that?  A  No,  I 

3195  can’t  positively  identify  that. 

Q  I  would  like  to  again  refresh  your  recollec¬ 
tion  with  the  testimony.  This  is  on  November  14,  1949, 
at  the  CAB ;  a  question  by  Mr.  Nunnelcy. 

MR.  O’DONOGHUE:  What  page? 

MR.  WARNER:  The  question  on  page  835. 

BY  MR.  WARNER : 

Q  “Question:  We  have  a  few  questions  to  insure  the 
record  is  complete.  I  show  you  Exhibit  8-B,  whijh  has 
been  identified  as  the  flight  progress  slips  kept  in  the 
tower  on  November  1st.” 

I  believe  this  is  also  marked  8-B,  is  it  not?  A  Yes, 
this  was  marked  Exhibit  No.  8-B. 

Q  “Will  you  please  examine  that  and  tell  us  on  which 
of  those  strips  you  entered  the  times  which  appear 
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there?” 

And  you  answered: 

“I  recognize  my  handwriting.  Eastern  557,  DC-3,  land¬ 
ed  11 :39.” 

Having  your  memory  refreshed  to  that  extent,  do  you 
now  recognize  that  as  your  handwriting?  A  No*  I  am 
sorry,  I  don’t  recognize  this  as  my  handwriting  now. 
This  strip  here  shows  at  that  time  and  was  evidently 
correct. 

Q  You  think  this  might  be  a  different  strip? 

3196  A  I  don’t  know. 

Q  I  read  you  a  further  question : 

“Question:  You  made  the  entry  of  11:39  there? 

“Answer:  Yes,  I  recognize  that. 

“Question:  That  was  an  incoming  plane? 

“Answer:  Yes,  and  I  recognize  Eastern  537.  I  rec¬ 
ognize  that.  I  remember  putting  that  time  there.”  ; 

You  recognized  this  and  you  recognized  this  on  No¬ 
vember  14th.  Do  you  now  recognize  them?  A  I  can¬ 
not — 

MR.  O’DONOGHUE:  Let  me  see  what  was  pointed 
out.  All  right. 

MR.  WARNER:  Is  that  agreeable,  sir? 

MR.  O’DONOGHUE:  Yes.  I  wanted  to  know;  what 
you  were  showing  him.  ! 

THE  WITNESS:  Do  you  want  me  to  continue  the 
answer?  ; 

BY  MR.  WARNER : 

Q  Yes,  if  you  care  to.  A  I  can’t  positively  identify 
those  strips  as  my  handwriting.  However,  it  has  been 
three  and  one-half  years  since  they  were  written. 

Q  And  you  think  that  may  account  for  it?  A  In 
not  recognizing  my  own  handwriting;  yes. 

Q  Has  that  fact  of  three  and  one-half  years  in  any 
way  affected  anything  else  that  you  have  testified 

3197  about  here  yesterday  and  today?  A  No,  sir. 

Q  Now,  yesterday  you  told  us  that  shortly  after 
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the  crash  occurred  you  were  relieved  of  duty?  A  Yes, 
sir. 

Q  Were  you  normally  relieved  at  that  time,  around  12 
o’clock?  A  Well,  it  was  getting  nearly  lunchtime  there, 
and  I  would  have  gone  to  lunch  about  that  time. 

Q  Did  you  resume  your  work  in  the  tower  following 
lunch?  A  No,  sir. 

Q  What  did  you  do  following  lunch?  A  I  don’t  even 
remember  if  we  had  any  lunch. 

Q  What  did  you  do  then?  After  you  were  relieved? 
A  As  I  recall,  we  went  to  the  chief’s  office. 

Q  Who  was  that?  A  Stanley  Seltzer. 

Q  Mr.  Seltzer?  A  Yes,  sir,  and  we  wrote  up  our  ac¬ 
count,  our  statement  of  the  incident. 

Q  By  “we”  who  do  you  mean?  A  The  persons  on 
duty.  We  all  wrote  our  individual  account  of  the  inci¬ 
dent. 

Q  How  long  did  you  stay  in  the  chief’s  office? 
3198  A  I  don’t  remember. 

Q  Two  hours,  three  hours,  four  hours?  How 
long?  A  I  don’t  remember. 

ME.  O’DONOGHUE:  I  fail  to  see  the  relevancy  of 
this,  Your  Honor. 

THE  COURT:  Is  it  relevant? 

MR.  WARNER:  Yes,  sir. 

BY  MR.  WARNER : 

Q  You  don’t  recall  how  long  you  stayed  there?  A 
No,  I  don’t. 

Q  Did  you  get  home  in  time  for  dinner?  A  I  don’t 
remember. 

Q  Now,  in  answer  to  Mr.  O’Donoghue’s  questions  yes¬ 
terday  morning,  you  were  able  to  identify  rather  com¬ 
pletely  exactly  who  was  in  the  tower,  and  so  on  and  so 
forth. 

Did  you  do  that  because  you  remembered  seeing  those 
people  in  the  tower,  working  with  them  on  that  morning? 
A  Yes,  prior  to  the  incident ;  yes. 
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Q  I  direct  your  attention  again  to  the  CAB  testimony 
on  November  9,  1949  at  page  145: 

“Question:  Now,  will  you  tell  us,  so  that  we  can  get  a 
little  background  on  this  matter,  who  else  was  on  duty  in 
the  tower  at  the  time  this  incident  occurred,  not  only  on 
duty,  but  present  in  the  tower?  1 

“Answer:  To  my  knowledge,  I  do  not  know  who 
3199  was  on  duty  at  that  time,  because  I  wasn’t  thinking 
about  who  was  up  there  or  anything,  but  people 
that  said  were  on  duty  are  Mr.  Wade,  Mr.  Unions  and 
Mr.  Rydstrom,  Mr.  Zaco,  and  Mr.  Davis.” 

Were  you  asked  that  question  and  did  you  answer  that 
question  that  way?  A  If  it  is  written  there,  I  so  anw 
swered. 

Q  So  on  November  9,  1949,  to  my  knowledge,  I  do  not 
know  who  was  on  duty  at  that  time,  was  your  answer? 
A  That  is  right.  That  is  the  way  I  have  answered  you. 

Q  Did  you  answer  yesterday  morning  that  you  didn’t 
know  who  was  on  duty  at  that  time?  A  I  don’t  believe 
he  asked  me  who  was  on  duty  at  that  time  of  the  incident. 

Q  I  believe  not  only  he  asked  you —  ■ 

THE  COURT:  Of  course,  this  is  argument  between 
counsel  and  the  witness. 

If  it  is  important,  the  jury  has  heard  the  evidence,  and 
they  will  resolve  it. 

MR.  WARNER:  Will  you  indulge  me  just  a  moment, 
Tour  Honor? 

No  further  questions,  Your  Honor. 

*  *  *  * 

3204  Cross  Examination 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  do  you  know  Mr.  Vivari,  tower  control 
operator?  A  Yes,  I  do. 

Q  Was  he  the  assigned  supervisor  of  this  tower  on 
the  morning  of  November  1,  1949?  A  Yes,  he  was. 
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Q  Where  was  he  at  the  time  of  the  crash?  A  I 
don’t  know. 

Q  Was  he  in  the  tower?  A  I  don’t  know. 

3205  Q  What  was  Mr.  Donovan  Davis  doing  up  in  the 
tower  at  the  time?  A  Donovan  Davis  was  the 

acting  watch  supervisor  at  that  time. 

Q  If  he  was  the  acting  watch  supervisor,  then  that 
would  necessarily  mean  to  you  that  Mr.  Vivari  was  not 
there?  A  Not  necessarily.  I  don’t  know. 

Q  Isn’t  Mr.  Vivari’s  job  to  be  a  watch  supervisor  and 
Mr.  Donovan  Davis’  job  is  to  be  a  traffic  controller?' 
A  Yes. 

Q  And  you  didn’t  have  anybody  assigned  at  the  time 
to  the  “L”  position,  did  you?  A  I  don’t  remember. 

Q  In  answering  Mr.  O’Donoghue’s  questions  yesterday 
did  you  not  give  the  name  of  everybody  at  every  position 
except  the  “L”  position,  and  the  “L”  position  was  va¬ 
cant;  wasn’t  it  because  Mr.  Donovan  Davis,  who  was 
assigned  to  that  position  was  acting  as  the  watch  super¬ 
visor  because  Mr.  Vivari,  the  watch  supervisor,  was  not 
in  the  tower?  A  I  don’t  know  what  the  reason  was. 

Q  Well,  now,  then,  do  I  understand  that  you  do  not 
know  whether  Mr.  Vivari  was  in  or  not  in  the  tower  at 
the  time?  A  That’s  correct,  I  do  not  know. 

Q  As  a  matter  of  fact,  Mr.  Tigner,  there  were 

3206  a  number  of  other  people  in  the  tower  also  at  the 
time,  weren’t  there?  A  At  which  time? 

Q  At  the  time  of  crash?  A  I  don’t  know. 

Q  The  tower  at  that  time  was  a  smaller  tower  than 
the  one  that’s  there  now  that  we  all  went  to  see?  A 
That’s  correct. 

Q  And  in  that  little  room  you  have  told  us  there  was 
yourself,  one;  Union,  Wade,  Zaco,  Rydstrom,  Davis,  six; 
Vivari  was  out — you  don’t  know  where  Vivari  was — if  he 
was  there,  that’s  seven.  Do  you  mean  to  tell  me  you 
don’t  know  whether  or  not  there  were  three  more  people 
in  there?  A  I  don’t  know  at  the  time  of  the  accident, 
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I  don’t  know  even  that  those  people  were  present.  1  was 
occupied  controlling  that  traffic. 

Q  I  am  not  splitting  hairs  now,  I  am  not  asking  at 
the  moment  of  crash.  Let’s  take  30  seconds  or  a  minute 
before  the  crash,  who  else  was  in  the  tower?  A  l  don’t 
know. 

Q  Who  else  was  in  the  tower  15  seconds  after  the 
crash?  A  I  don’t  know. 

Q  Was  there  somebody  else  in  the  tower?  A  l  don’t 
know. 

3207  Q  Did  you  not  have  meetings  with  all  the  tower 
men  following  this  crash  in  which  the  subject  mat¬ 
ter  of  the  disclosure  of  the  names  of  the  other  people 
in  the  tower  was  discussed?  A  No,  not  a  meeting  of 
that  nature;  to  discuss  who  was  in  the  tower  at  that 
time? 

Q  Let  me  correct  my  question.  I  didn’t  mean  to  ask 
you  if  a  meeting  was  held  for  that  purpose.  But  it  is 
a  fact,  is  it  not,  that  a  number  of  meetings  were  held 
with  the  tower  men,  everybody  in  the  tower,  that  day, 
the  next  day,  the  following  day,  and  for  a  week  there¬ 
after,  and  is  it  not  a  fact — well,  let  me  stop  my  question 
there:  Is  it  not  a  fact  that  those  meetings  were  held?  A 
I  don’t  believe  they  were. 

Q  Pardon?  A  I  don’t  believe  there  were  more  than 
one  meeting. 

Q  All  right,  sir,  I  will  come  back  to  that  in  a  minute. 
A  All  right. 

Q  If  you  don’t  believe  there  was  more  than  one  meet¬ 
ing,  will  you  tell  me  whether  or  not  at  that  meeting  the 
question  was  discussed  as  to  who  else  was  in  the  tower 
at  the  time,  and  whether  or  not  the  names  of  those 
people  ought  to  be  revealed?  A  No,  I  don’t  remember 
that  discussion. 

3208  Q  Do  I  understand  that  answer  is  merely  a 
matter  of  not  recollecting  that  it  occurred?  A  I 

don’t  know.  I  don’t  know  that  it  occurred.  I  don’t  re- 
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member  it  occurring. 

Q  You  don’t  deny  that  it  occurred?  A  I  say  I  don’t 
remember. 

MR.  O’DONOGHUE:  Objection,  Your  Honor. 

MR.  BRESS:  I  am  entitled  to  know  on  cross  ex¬ 
amination,  where  a  witness  says  he  doesn’t  remember, 
whether  or  not  he  means  by  that  it  did  not  occur. 

MR.  O’DONOGHUE:  He  has  answered  that. 

THE  COURT:  He  said,  I  think,  Mr.  Bress,  that  he 
didn’t  know.  Then  he  went  further  and  characterized 
his  lack  of  knowledge  as  saying  that  he  didn’t  remember. 

MR.  BRESS:  That  is  the  best  answer  you  can  give 
me  on  that? 

THE  WITNESS:  Yes,  sir. 

BY  MR.  BRESS : 

Q  You  mentioned,  Mr.  Tigner,  that  all  the  tower  men 
after  this  crash  did  get  together  for  a  meeting?  A  Yes. 

Q  Where  and  when?  A  As  I  recall,  it  -was  almost 
immediately  after  the  incident,  and  we  were  in  the 
chief’s  office — Stanley  Seltzer’s  office. 

3209  Q  All  the  men  in  the  tower  were  in  Seltzer’s 
office  at  that  time?  A  As  I  recall,  yes. 

Q  Anybody  else  besides  the  tower  men  and  Mr.  Selt¬ 
zer?  A  Not  to  my  recollection. 

Q  Would  it  refresh  your  recollection  if  I  told  you? 
A  It  may. 

Q  Do  you  know  Mr.  Roberts  of  the  CAA?  A  No,  I 
don’t. 

Q  Do  you  know  Mr.  Chandler?  A  Yes,  I  know  Mr. 
Chandler. 

Q  Was  Mr.  Chandler  in  the  room?  A  Not  to  my 
recollection. 

Q  Was  Mr.  Horne  of  the  CAA  there?  A  Not  to  my 
recollection. 

Q  Who  of  the  CAA  besides  Seltzer  and  the  tower 
was  there?  A  That’s  all  that  I  can  recall. 

Q  Was  the  purpose  of  that  meeting  for  the  purpose 
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of  coordinating  the  statements  that  each  man  in  the 
tower  was  required  to  submit  as  to  what  had  happened? 
A  No,  j 

Q  What  was  the  purpose,  then?  A  To  give  a  true 
and  correct  statement  as  to  what  happened. 

3210  Q  And  did  you  then  do  that?  A  Yes. 

Q  All  in  Mr.  Seltzer’s  office?  A  As  I  recall, 

yes. 

Q  What  steps  were  taken  after  drafts  of  statements 
were  prepared  by  the  tower  men  to  coordinate  one  man’s 
statement  with  another?  A  There  was  no  coordination. 

MR.  O’DONOGHUE :  Object.  There  was  nothing  said 
about  any  draft.  I 

THE  COURT:  That  lays  the  implication  that  there 
was  coordination. 

MR.  BRESS :  I  will  tie  it  up,  Your  Honor,  I  will  show 
there  was. 

THE  COURT:  I  am  only  addressing  myself  to  the 
question. 

MR.  BRESS:  And  I  am  addressing  myself  to  the 
Court  to  assure  the  Court,  as  an  officer  of  the  Court, 
that  I  will  prove  it.  I 

THE  COURT:  All  right. 

BY  MR.  BRESS:  i 

Q  Did  there  come  a  time  in  Mr.  Seltzer’s  office  when 
you  prepared  a  written  statement?  A  Yes. 

Q  About  what  time  was  it  when  that  was  prepared? 
A  I  don’t  know. 

Q  Was  it  late  at  night?  A  I  don’t  remember. 

3211  Q  You  didn’t  work  any  more  on  this  day,  nor 
did  the  other  men  in  the  tower,  and  you  didn’t  go 

back  to  work  until  after  the  CAB  hearings  had  been 
completed  around  the  middle  of  November,  is  that  cor¬ 
rect?  A  That’s  correct. 

Q  This  accident  happened  on  the  1st  of  November. 
I  think  we  have  already  called  attention  to  testimony  on 
the  14th  of  November,  and  it  wasn’t  until  after  that  that 
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you  returned  to  work?  A  I  believe  that’s  correct. 

Q  On  the  first  of  November,  when  the  statement  was 
being  prepared,  I  would  like  you  to  search  your  memory, 
if  you  will,  please,  sir,  and  give  us  your  best  recollection 
as  to  w’hether  it  was  day  or  night  by  the  time  you  handed 
in  a  statement  which  w’as  accepted.  A  I  don’t  know. 

Q  Do  you  know  whether  or  not  on  that  day  you  met 
with  the  tower  men  in  some  other  office  other  than  Mr. 
Seltzer’s  office?  A  I  don’t  recall  that. 

Q  Do  you  know  where  the  President’s  room  is  at  the 
airport?  A  Yes. 

Q  Where  is  that  room?  A  It’s  down  below 

3212  the — well,  right  on  the  ground  floor. 

Q  What  kind  of  a  room  is  it  if  it  is  called  the 
President’s  room?  Why  does  it  have  that  name?  Is  that 
a  lounge  of  some  kind  that  is  available  for  the  President 
of  the  United  States?  A  I  don’t  know  what  it  is. 

Q  Do  you  recall  meeting  with  the  men  in  the  tower 
in  the  President’s  room?  A  No,  sir,  I  don’t. 

Q  Do  you  know  a  Mr.  Golkowski?  A  No,  sir. 

MR.  O’DONOGHUE:  How  do  you  spell  that? 

MR.  BRESS:  I  am  not  sure — G-o-l-k-o-w-s-k-i,  phonet¬ 
ically. 

BY  MR.  BRESS  : 

Q  Do  you  know  of  anybody  by  a  name  that  sounds 
like  Gottkowsky,  or  Golkowski  of  the  CAB?  A  No,  sir. 

Q  Could  it  possibly  have  been  Rutkowski?  A  I  am 
sorry,  I  don’t  know  anyone  by  that  name. 

Q  I  will  get  the  name.  You  don’t  recall  any  meeting 
in  the  President’s  room  at  all?  A  No,  sir,  I  don’t. 

Q  And  it  wouldn’t  refresh  your  recollection  that 

3213  there  was  a  meeting  in  the  President’s  room  con¬ 
ducted  by  a  representative  of  the  CAA  or  CAB 

with  the  tower  men?  A  No,  I  don’t  recall  that. 

Q  Do  you  recall  such  a  meeting  held  on  November  2, 
the  day  after  the  crash?  A  No,  sir. 
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Q  As  of  November  2,  had  you  already  turned  in  your 
statement?  A  I  don’t  remember.  ; 

Q  Do  you  know  whether  or  not  they  were  working  on 
your  statement,  or  you  were  working  on  your  statement 
on  November  2?  A  I  don’t  remember.  j 

Q  You  know  that  when  your  statement  was  finally 
turned  in,  it  bore  the  date  November  1,  did  it  not?  A  I 
don’t  remember  that. 

Q  Do  you  have  any  recollection  that  after  having  pre¬ 
pared  a  statement  there  came  a  time  when  you  recopied 
the  statement  with  changes?  A  Not  with  changes,  not 
to  my  recollection. 

Q  By  answering,  “Not  to  my  recollection,”  you  mean 
you  don’t  remember  that,  either?  A  I  don’t  remember 
that,  either,  no.  j 

Q  So  that  I  am  sure  that  we  all  understand  you*  when 
you  say  that  you  have  no  recollection,  you  mean 
3214  you  have  no  memory  of  it — you  neither  admit  it 
nor  deny  it?  A  That’s  correct. 

Q  Would  it  help  your  recollection,  or  is  this  a  fact, 
that  you  had  supper  that  evening  tat  the  airport  on 
November  1?  A  I  don’t  remember. 

Q  And  that  after  supper  at  the  airport  the  men  in 
the  tower  got  together  again  for  another  meeting,  j  read¬ 


ing  the  statements?  A  X  don’t  remember  that. 

Q  Let  me  ask  you  this,  sir :  Do  you  remember  whether 
at  any  meeting  held  during  the  afternoon  or  night  of 
November  1  a  report  came  in  of  what  Bridoux  was  saying 
at  the  hospital?  A  No,  I  never  heard  of  that. 

Q  Is  it  a  fact  that  before  you  turned  in  your  state¬ 
ment  that  you  had  been  informed  that  a  statement  had 
been  obtained  from  Bridoux,  who  was  in  serious  Condi¬ 
tion  at  the  hospital?  A  No,  sir,  I  don’t  remember!  that. 

Q  Did  you  know  what  Bridoux  had  said  at  the  hos¬ 
pital  at  the  time  you  turned  in  your  statement?  A  No, 
sir. 
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Q  You  did  not  know  or  you  don’t  remember  that? 
A  I  didn’t  know. 

Q  You  didn’t  know?  A  No,  sir. 

3215  Q  Do  I  understand  that  to  mean  that  you  deny 
that  anyone  told  you  on  November  1  or  November 

2  that  an  investigator  had  been  to  the  Alexandria  Hos¬ 
pital  and  had  taken  a  statement  from  this  man  in  his 
then  injured  condition  ?  A  I  don’t  remember. 

Q  Do  you  know  Mr.  Stock?  A  Yes. 

Q  Mr.  Stock  is  a  CAA  official  stationed  in  New  York, 
who  has  jurisdiction  over  the  Washington  tower?  A 
Yes. 

Q  Do  you  remember  meeting  with  him  on  November 
1  or  November  2?  A  I  remember  Mr.  Stock  being 
there  at  some  time,  but  I  don’t  remember  when  it  was. 

Q  Do  you  remember  that  Mr.  Stock  flew  down  im¬ 
mediately  following  the  crash  and  met  with  the  tower  men 
on  November  1?  A  I  don’t  remember  that. 

Q  I  asked  you  about  meetings  in  Mr.  Seltzer’s  office 
and  in  the  President’s  room.  Do  you  know  Mr.  Ben 
Griffin?  A  Yes,  I  do. 

Q  Colonel  Griffin;  he  is  the  manager  of  the  airport? 
A  Yes. 

Q  He  has  an  office  right  in  the  front  of  the  building 
facing  runway  3  and  36,  do  you  know  that  office? 

3216  A  Yes. 

Q  You  have  been  in  the  manager  of  the  airport’s 
office,  haven’t  you?  A  Yes. 

Q  You  were  there  on  November  2,  weren’t  you,  with 
the  other  tower  men,  for  another  meeting?  A  I  don’t 
recall  that. 

Q  Do  you  recall  any  meeting  with  the  other  people  in 
the  tower  in  the  office  of  the  manager  of  the  airport? 
A  I  don’t  remember  it. 

Q  Would  it  help  your  recollection  if  I  stated  to  you 
that  Mr.  Stock  was  present  at  that  meeting,  as  was  Mr. 
Roberts?  A  No. 


1405  A 


Q  It  wouldn’t  help  you.  And  a  lawyer  from  the  CAA 
was  present  at  that  meeting;  would  that  help  you?  A 
No,  sir. 

Q  On  November  1st  or  November  2nd,  were  you  not 
interrogated  by  lawyers  of  the  CAA?  A  I  don’t  re¬ 
member  that. 

Q  Did  you  attend  a  meeting  or  meetings  thereafter 
in  which  there  was  not  only  representatives  of  the  CAA 
and  the  tower  men,  but  also  representatives  of  Eastern 
Air  Lines?  A  I  do  not  recall  that. 

Q  Do  you  recall  whether  or  not  when  you  testified  on 
November  9  before  the  CAB  for  the  first  time 

3217  eight  days  after  the  accident,  whether  or  not  at 
that  time  you  were  aware  of  what  Captain  Bridoux 

had  said  at  the  hospital  on  November  1st  within  two  or 
three  hours  after  the  accident?  A  T  don’t  know  whether 
I  knew  or  not,  now. 

Q  Do  you  know  that  the  CAB  hearing  didn’t!  begin 
until  November  9,  one  day  after  the  deposition  of  Bri¬ 
doux  was  taken  at  the  hospital  on  November  8?  A  No. 

Q  Did  you  confer  with  CAA  representatives  in  prepa¬ 
ration  for  your  appearance  at  the  CAB  hearing  on  No¬ 
vember  9?  A  I  don’t  remember  whether  I  talked  to 
any  attorneys  from  the  CAA  or  not.  I  don’t  remember. 

Q  Without  specifying  whether  they  were  attorneys, 
what  about  tower  control  supervisors — Mr.  Stock.  \  He  is 
the  regional  supervisor,  isn’t  he?  A  Yes. 

Q  Did  you  talk  with  Mr.  Stock  about  your  appearance 
before  the  CAB?  A  I  don’t  remember  that. 

Q  Were  you  present  at  any  time  when  Mr.  Stock  con¬ 
ferred  with  you  and  with  other  tower  men  at  the  same 
time  in  your  presence?  A  Yes. 

Q  Where  was  that?  A  I  don’t  remember.  I  do  re¬ 
member  that  that  transpired,  but  I  don’t  remember 

3218  where. 

Q  Have  you  ever  met  with  representatives  of 
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Eastern  Air  Lines  with  or  without  CAA  representatives 
and  other  members  of  the  tower?  A  Are  we  talking 
about  prior  to  the  CAB  ? 

Q  This  question  is  my  first  question  that  is  general 
in  time.  The  other  was  all  before  the  CAB  hearing  be¬ 
gan.  This  is  the  first  question  I  am  asking  you,  whether 
or  not  you  met  with  Eastern  Air  Lines  and  the  other 
men  in  the  tower  before  this  trial  started.  A  Yes. 

Q  Discussion  with  all  of  vou  at  the  same  time?  A 
Yes. 

Q  All  the  facts  discussed  with  all  the  tower  men 
present?  A  Yes. 

Q  Where  was  that,  and  when?  A  I  don’t  remember 
the  date.  It  was  at  Hangar  6  at  Washington  National 
Airport. 

Q  Just  a  month  or  so  before  this  trial  started?  A 
Less  than  that. 

Q  A  week  or  so,  a  few  days  before?  A  Just  a  few 
days  before,  I  would  say. 

Q  Let  me  ask  you  this,  sir:  You  don’t  recall  the 
specific  meetings  in  Seltzer’s  office — you  recall 
3219  that  meeting  in  connection  with  preparation  of 
statements — is  it  not  a  fact  that  the  first  thing 
after  this  crash  when  you  all  went  into  Mr.  Seltzer’s 
office,  he  requested  that  you  all  write  out  statements  of 
what  you  knew  and  you  all  went  to  different  places  to 
write  out  the  statements,  and  then  met  back  in  Mr. 
Seltzer’s  office?  A  I  don’t  remember. 

Q  Where  were  you  when  you  wrote  out  your  state¬ 
ment?  A  I  don’t  remember. 

Q  Did  you  write  it  out  in  pen  or  pencil?  A  I  don’t 
know. 

Q  The  one  you  finally  turned  in  was  in  pen?  A  I 
don’t  remember  that. 

Q  Was  not  the  purpose  of  the  meetings  later  that 
night  and  the  next  day  and  for  the  succeeding  days  for 
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the  purpose  of  reconstructing  what  happened  so  as  to 
get  all  the  tower  men  to  agree  on  what  happened? 

MR.  O’DONOGHUE:  There  is  no  evidence  of  any 
such  meetings,  Your  Honor. 

THE  COURT :  Doesn’t  it  presume  there  were  meet¬ 
ings  of  the  character  that  counsel  has  indicated  in  the 
question  occurred,  and  the  witness  has  denied  them? 

MR.  BRESS:  The  witness  has  not  denied  the  meet¬ 
ings  occurred — 

THE  COURT:  He  has  said  he  has  no  recollec- 

3220  tion  of  any  such  meeting. 

MR.  BRESS:  I  see  your  point,  Your  Honor,  I 
will  withdraw  that  question. 

BY  MR.  BRESS : 

Q  You  have  a  recollection  of  the  meeting  in  Seltzer’s 
office.  You  do  have  a  recollection  of  a  meeting  with 
Stock — right?  A  Yes. 

Q  Where  was  that  meeting  with  Stock?  A  1 1  don’t 
remember. 

Q  Was  it  in  Mr.  Seltzer’s  office?  A  I  don’t  know. 

Q  Was  that  the  meeting  with  Mr.  Stock  that  was  held 
in  Mr.  Griffin’s  office,  that  is,  the  manager  of  the  airport? 
A  I  don’t  remember. 

Q  Do  you  remember  that  as  late  as  November  3  and 
November  4,  three  and  four  days  after  the  accident,  do 
you  remember  whether  or  not  you  stayed,  or  have  a 
recollection  of  being  in  Colonel  Griffin’s  office  at  the  air¬ 
port  with  the  other  men  in  the  tower  as  late  as  11  o’clock 
at  night?  A  I  have  no  recollection  of  that. 

Q  The  only  meetings,  then,  that  I  gather  from  you 
that  you  do  recall  was  the  meeting  with  Seltzer  on  the 
first  day  and  you  don’t  know  how  late  that  lasted  into 
the  night,  and  a  meeting  with  Stock.  Now,  with 

3221  respect  to  the  meeting  with  Stock,  do  you  know 
how  long  that  lasted  and  whether  it  went  into  late 

at  night?  A  No,  sir,  I  do  not. 
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Q  Can  you  tell  us  whether  or  not  at  either  of  those 
two  meetings  the  subject  matter  discussed  was  the  re¬ 
construction  of  what  must  have  happened  in  this  acci¬ 
dent?  A  What  do  you  mean  by  reconstruction? 

Q  Taking  the  views  of  the  various  men  and  trying  to 
blend  them  together  to  find  out  what  happened.  Is  that 
what  the  purpose  was?  A  The  purpose  was  to  get  a 
true  fact  of  what  happened  from  each  individual. 

Q  Mr.  Tigner,  if  you  prepared  a  statement  on  Novem¬ 
ber  1,  I  assume  that  what  you  turned  in  w~as  your  recol¬ 
lection  of  what  happened?  A  Yes,  sir. 

Q  Well,  then,  what  would  be  the  occasion  of  meet¬ 
ings  later  on  November  2,  3,  4,  and  meetings  with  Stock? 
A  I  don’t  know.  I  don’t  remember  the  meetings. 

MR.  O’DONOGHUE:  Object. 

THE  COURT:  That  again  is  on  the  supposition  that 
meetings  vrere  held,  and  the  witness  has  indicated  he 
doesn’t  remember.  You  don’t  mean  to  do  that,  do  you? 

MR.  BRESS:  No,  I  wanted  to  get  this  witness’  recol¬ 
lection  or  lack  of  it,  and  I  will  try  to  show,  and 
3222  will  show,  by  other  testimony — 

MR.  O’DONOGHUE:  Many  of  the  questions 
have  been  of  that  nature.  I  assume  that  Mr.  Bress  knows 
what  he  is  doing.  I  think  it  is  very  improper. 

MR.  BRESS:  I  hope  I  know.  I  think  I  do. 

THE  COURT :  Well,  you  can’t  ask  him  questions  that 
presuppose  the  existence  of  something  ’which  the  "witness 
has  denied.  The  witness  has  denied  that  these  meetings 
occurred,  except  the  two  meetings  that  he  has  admitted 
occurred.  So  you  are  bound  by  his  answer,  and  if  it 
becomes  material,  you  will  have  to  present  evidence  in 
rebuttal. 

MR.  BRESS:  For  the  record,  you  mentioned  that  the 
witness  has  denied  that  these  other  meetings  occurred. 

THE  COURT:  He  says  that  he  doesn’t  remember. 

MR.  BRESS:  Yes,  that’s  right. 


I 
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BY  MR.  BRESS : 


Q  You  are  the  only  man  in  the  tower  who,  oh  this 
occasion  after  the  initial  call  in  from  Eastern  from  Belts- 
ville,  who  talked  to  either  of  these  two  planes  before  they 
collided,  is  that  correct?  A  Yes,  sir. 

Q  And  any  instructions  that  they  got,  if  they  got 
any,  were  from  you?  A  That’s  correct. 

Q  Now,  Mr.  Tigner,  the  traffic  wasn’t  heavy; 

3223  was  there  anything  that  was  occurring  in  the  tower 
that  was  distriacting  you  from  your  duty?  A  No, 

sir. 

MR.  O’DONOGHUE:  I  object  to  that  kind  of  ques¬ 
tion,  Your  Honor.  It  includes  a  statement  which  is  not 
apparently  part  of  the  question. 

MR.  BRESS:  What  is  the  statement? 

MR.  O’DONOGHUE:  The  traffic  wasn’t  heavy,  j 

MR.  BRESS:  He  has  already  so  testified.  j 

MR.  O’DONOGHUE :  Even  if  he  has,  I  don’t  see  how 
the  question,  was  there  anything  that  distracted  you,  is 
related  to  that. 

THE  COURT :  The  question  suffers  from  the  disa¬ 
bility  of  the  questions  previously  asked,  in  that  it  implies 
that  there  wTas  a  dereliction  of  duty.  You  go  back  over 
it  and  I  think  you  will  see  what  I  mean.  I  don’t  think 
you  mean  to  address  the  witness  in  that  fashion. 

MR.  BRESS:  I  meant  to  ask  him — 

BY  MR.  BRESS : 

Q  Since  there  was  not  heavy  traffic  that  would  pre¬ 
occupy  him,  w^as  there  anything  else  in  the  tower  or  out 
of  the  tower  that  distracted  you  from  paying  attention 
to  traffic  coming  into  that  airport  at  that  time?  A  No, 
sir. 

Q  You  were  only  twenty-two  years  old  at  this 

3224  time,  were  you  not?  A  Twenty-one. 

Q  Twenty-one  years  old?  A  Yes,  sir. 

Q  That  was  a  pretty  responsible  job  for  a  young  fel¬ 
low,  wasn’t  it?  A  Yes,  sir. 


1410  A 


Q  I  think  so,  too. 

MR.  O’DONOGHUE :  I  object  to  that.  Mr.  Bress 
knows  what  he  is  doing,  knows  what  is  improper,  and 
should  not  do  it. 

THE  COURT:  I  think  that  will  all  go  out.  He  was 
twenty-two  at  the  time. 

MR.  BRESS :  Twenty-one. 

THE  COURT:  Twenty  one,  by  correction  of  the  wit¬ 
ness.  All  right.  That  will  all  go  out. 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  it  was  your  duty  as  the  “A”  controller 
to  safely  expedite  the  flow  of  traffic  and  to  keep  the  traf¬ 
fic  separated,  is  that  correct?  A  No,  sir. 

Q  The  presiding  officer  at  the  CAB,  according  to  this 
transcript,  at  page  149,  is  stated  to  have  asked  you  this1 
question  and  you  gave  him  this  answer:  “The  Presiding 
Officer:  The  next  question  is,  where  in  the  Regu- 
3225  lations — now  I  presume  that  we  may  confine  that 
to  Part  60,  or  maybe  not — where  in  the  Regulations 
do  you  find  authority  to  issue  instructions  to  a  pilot? 
Now,  first  I  would  like  to  ask  you  primarily,  what  is  your 
responsibility  as  a  control  tower  operator?  Is  it  to  keep 
traffic  separated? 

“Answer:  To  safely  expedite  the  flow  of  traffic.” 

Question:  “To  safely  expedite  the  flow  of  traffic  and 
to  keep  them  separated?” 

Answer:  “Yes,  sir.” 

Now  that  is  what  I  just  asked  you  and  you  said  no. 
Will  you  tell  me  which  of  the  two  answer  is  right? 
A  The  answer  I  have  just  given  is  correct.  We  are 
not — 

Q  The  answer  which  you  gave  at  the  CAB  was  not 
correct?  A  That’s  correct. 

Q  You  weren’t  nervous  or  upset  while  testifying  at 
the  CAB  were  you?  A  Naturally  I  was  nervous.  I  am 
nervous  now. 
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Q  Were  you  nervous  when  I  asked  you  some  questions 
at  the  Department  of  Justice  on  April  2,  1951?  A  Yes. 
Q  Pardon?  A  Yes. 

Q  Did  you  ever  send  in  any  kind  of  a  report 

3226  or  letter  to  the  CAA  or  CAB  telling  them  that  the 
answers  you  gave  at  the  CAB  hearing  were  untrue 

or  wrong?  A  No,  sir. 

Q  You  never  made  any  correction  in  it?  A  No,  sir. 
Q  Didn’t  you  on  April  2,  1951,  when  I  asked  you 
some  questions  at  a  pretrial  discovery  deposition  at  the 
Department  of  Justice — you  remember  that  occasion,  don’t 
you?  A  Yes. 

Q  You  have  referred  to  it  yourself,  here,  a  few 
times?  A  Yes,  sir. 

Q  With  respect  to  this  very  point  did  I  not  ask  you 
this  question,  Mr.  Tigner —  j 

MR.  O’DOONGHUE:  Page  number? 

MR.  BRESS :  Page  28. 

BY  MR.  BRESS: 

l 

Q  “Will  you  state  whether  or  not  there  was  any  simi¬ 
lar  duty  on  the  “A”  position  to  keep  aircraft  separated 
who  were  flying  on  visual  flight  rules?”  Answer:  “Well, 
our  job  is  to  safely  expedite  the  flow  of  traffic,  and  the 
only  separation  that  the  aircraft  has  is  that  which  the 
tower  provides.  However,  the  pilot  is  directly  responsible 
to  the  aircraft  and  we  issue  only  advisory*  we  are  only 
an  aid  to  that  traffic.”  j 

Do  you  remember  that  answer?  A  Yes,  sir. 

3227  Q  Is  that  answer  correct?  A  In  parts,  yes.  I 
believe  I  was  cut  short  on  that  answer,  there,  by 

another  question. 

Q  I  don’t  believe  you  were,  because  there  is  a  next 
question  I  will  read  to  you.  A  How  does  that  sentence 
end  there — “only  an  aid  to  that  traffic”? 

Q  Traffic,  period.  The  next  question  was:  “It  is  part 
of  your  function  to  give  instructions  with  respect  to  a 
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landing  in  a  manner  that  will  keep  the  aircraft  sepa¬ 
rated?”  Answer:  “That  is  right.”  A  And  what  I 
meant  by  that  is  that  we  issue  the  instructions  to  the 
aircraft  and  inform  them  of  their  traffic,  their  other  traf¬ 
fic  in  the  pattern.  They  maintain  their  own  separation. 

Q  Am  I  right  or  wrong  in  accepting  what  you  said 
in  ’49,  what  you  said  in  *51,  and  what  I  understand  to 
be  the  fact  that  the  duty  of  the  “A”  controller  is  to  safely 
expedite  the  flow  of  traffic  so  as  to  keep  them  separated — 
is  that  correct?  A  Yes,  that  is  correct. 

Q  That  is  what  I  asked  you  before,  and  you  said  no. 
A  That  is  correct,  but  there  is  a  qualification. 

Q  Isn’t  it  your  responsibility  and  duty  to  issue 

3228  clearances  and  information  to  pilots  of  aircraft  for 
the  purpose  of  preventing  collision  between  planes? 

A  Yes. 

Q  That’s  part  of  your  air  traffic  control  rules  which 
you  are  required  to  study  and  comply  with?  A  Yes. 

Q  And  is  it  not  also  the  duty  of  the  airport  traffic 
controllers,  including  the  “A”  position,  to  maintain  a 
continuous  watch  on  all  visible  flight  operations  in  the 
control  zone,  including  aircraft,  vehicles,  and  personnel? 
A  Yes.  That  manual  that  you  have,  was  that  current  at 
the  time  of  the  incident — the  manual  you  are  now  refer¬ 
ring  to? 

Q  What  I  am  reading  to  you  was.  A  But  you  are 
reading  it  out  of  a  later  edition  is  all,  right? 

Q  Yes,  sir.  A  All  right. 

Q  Do  you  mean  by  that  question — 

THE  COURT:  Let  me  interrupt  here.  Of  course,  it 
isn’t  the  province  of  witnesses  to  ask  counsel  questions. 
Counsel  has  asked  you  whether  or  not  certain  rules  de¬ 
volving  upon  you  as  a  man  in  the  tower  were  your  re¬ 
sponsibility,  and  your  answer  is  yes,  so  I  assume  that 
apart  from  vrhether  the  manual  is  early  or  the  manual 
is  late,  that  was  vour  responsibility  on  November 

3229  1,1949. 
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THE  WITNESS:  Yes,  sir,  that  was  correct.  I 
was  just  wondering  if  he  was  aware — 

THE  COURT:  You  might  ask  Mr.  Bress  about  that 
afterwards,  but  you  can’t  ask  him  questions  from  the 
stand. 

THE  WITNESS :  I  beg  your  pardon. 

BY  MR.  BRESS : 

Q  If  I  should  ask  you  anything  that  wasn’t  current, 
and  I  will  not  do  that —  A  All  right,  sir. 

Q  — your  counsel  here  will  object.  A  All  right,  I  am 
sorry,  sir.  j 

MR.  O’DONOGHUE :  I  am  not  his  counsel. 

MR.  BRESS:  Well,  counsel  for  the  Government  will 
object,  or  counsel  for  Eastern  will  object,  and  coupsel  for 
Bridoux  might  object. 

THE  COURT :  Well,  I  might  object.  So,  all  right. 
BY  MR.  BRESS: 

Q  You  have  in  the  field  of  work  of  traffic  control 
operations  techniques  for  standardization  of  phraseology, 
do  you  not?  A  Yes. 

Q  And  the  purpose  of  standardization  of  phraseology 
is  that  if  a  man  is  going  to  land  at  an  airport  in  Los 
Angeles,  or  New  York,  or  Washington,  or  Dallas, 
3230  that  when  he  requests  a  clearance  he  gets  it  in  a 
certain  language,  or  when  he  is  instructed  tp  land 
he  gets  it  in  certain  language,  and  that  phraseology  is 
the  same  throughout  the  country?  A  In  as  much  as 
practical,  yes. 

Q  As  a  matter  of  fact,  as  of  November  1,  1949  that 
phraseology  had  been  coordinated  between  the  Army, 
the  Navy,  and  the  CAA,  so  that  all  towers  would  use 
the  same  phraseology?  A  Yes,  sir.  I 

Q  In  connection  with  the  standard  of  phraseology,  do 
you  know  whether  or  not,  in  connection  with  traffic  clear¬ 
ances,  that  certain  standard  phraseology  was  in  effect? 
A  I  don’t  understand  what  you  mean,  Mr.  Bress. 
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Q  With  respect  to  traffic  clearances,  there  was  standard 
phraseology  for  that?  A  Yes,  sir. 

Q  And  am  I  correct  in  stating  that  the  CAA  requires 
all  traffic  controllers  to  issue  such  traffic  clearances  and 
other  information  as  is  necessary  for  the  prevention  of 
collisions  between  aircraft  under  the  jurisdiction  of  the 
particular  tower?  A  That’s  correct,  yes,  sir. 

•  •  •  • 

3231  Q  Mr.  Tigner,  with  respect  to  the  subject  of 
simultaneous  transmission —  A  Yes,  sir. 

Q  Is  simultaneous  transmission  desirable  to  use  when 
you  want  to  notify  other  pilots  to  know  the  position  of 
other  traffic?  A  Yes,  it  is  if  it’s  available. 

Q  If  it’s  available.  Wasn’t,  on  November  1,  1949,  the 
channels — the  Baker  channel  and  the  channel  that  East¬ 
ern  was  on — 119.1?  A  Eastern  was  119.1. 

Q  And  the  Baker  channel  is  126.18?  A  That’s  cor¬ 
rect. 

Q  Both  of  those  channels  were  available,  were  they 
not?  A  Yes,  they  were. 

3232  Q  Therefore,  simultaneous  transmission  could 
have  been  used?  A  Not  effectively. 

Q  You  would  use  it  in  case  of  emergency,  wouldn’t 
you?  A  As  a  last  resort,  yes. 

Q  Whether  it  is  effective  depends  on  the  time  in  which 
it  is  used?  A  No,  sir. 

Q  All  right,  we  will  come  to  that.  Mr.  Tigner,  I  am 
not  going  to  review  all  the  matters  covered  by  Mr.  Warner 
but  I  wil)  have  to  go  back  to  this  chart.  As  I  understand 
your  testimony,  when  the  DC-4  was  at  the  point  you 
marked  X  turning  into  base,  at  that  time  the  P-38  had 
its  gear  down,  headed  northeast  from  a  point  five  miles 
south  of  the  field?  A  Approximately  five  miles  south 
of  the  field,  yes. 

0  At  an  altitude  of  4,000  feet?  A  Approximately 
4,000  feet,  yes,  sir. 
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Q  And  from  that  time  to  the  time  of  crash  was  40 
seconds?  A  Approximately. 

Q  And  by  approximately  you  don’t  mean  a  minute  or 
a  minute  and  a  half  or  two  minutes  ?  A  I  mean  approxi¬ 
mately  40  seconds. 

3233  Q  You  know  what  I  want  to  find  out?  A  No, 
I  ajn  not  quite  clear  what  you  mean. 

Q  What  I  want  to  find  out,  sir,  is  whether  or  not  by 
your  statement,  approximately  40  seconds,  you  mean  30 
seconds,  or  you  mean  50  seconds,  or  you  mean  a  spread 
from  40  more  than  ten  seconds  either  way.  A  Approxi¬ 
mately  40  seconds  is  a  close  as  I  can  estimate  it. 

Q  When  did  you  first  make  that  estimate  of  40  sec¬ 
onds?  A  I  don’t  know  when  I  made  that  estimate. 

Q  Is  it  not  a  fact  that  at  the  CAB  hearing  you  stated 
that  it  was  just  a  matter  of  seconds  from  the  time  you 
saw  the  P-38  with  its  gear  down  five  miles  away  to  the 
time  of  the  crash?  A  I  don’t  remember. 

Q  Did  you  use  the  expression  there,  “Just  a  matter 
of  seconds”? 

MR.  O’DONOGHTJE:  W^hat  page? 

MR.  BRESS:  I  will  get  it:  Page  139  to  140. 

BY  MR.  BRESS : 

Q  Do  you  remember  that?  A  No,  sir,  I  don’t  re¬ 
member  it.  | 

Q  Let  me  refresh  your  recollection.  By  Mr.  Nun- 
neley,  the  general  counsel  for  the  CAB:  Question: 
“Right  at  this  point,  at  the  risk  of  repetition,  are 

3234  you  able  to  give  us  any  estimate  of  the  lapse  of 
time  between  the  time  you  first  saw  him  on  this 

high  final  at  4,000  feet  and  the  time  of  the  crash?  Can 
you  estimate  that  time  as  nearly  as  possible  for  us?” 
Answer:  “I  don’t  have  any  recollection  of  how  rtmch 
time  elapsed,  but  it  was  just  a  matter  of  seconds.” 

Do  you  remember  that  answer?  A  I  don’t  remember, 
but  if  it  is  in  there,  it’s  correct.  I  believe — 
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Q  I  will  read  you  the  next  question  and  answer, 
which  pertain  to  the  same  thing,  before  you  make  any 
explanation.  A  All  right,  sir. 

Q  Question:  “A  matter  of  seconds  from  the  time 
that  you  first  saw  him  on  the  high  final  at  4,000  feet 
coming  into  and  up  to  the  point  of  impact1?”  Answer: 
“That  is  correct,  sir.” 

Question:  “And  that  is  as  close  as  you  feel  you  can 
come  to  estimating  the  time?”  Answer:  “Yes,  sir,  I 
have  no  idea  what  the  length  of  time  was.” 

Do  you  remember  that?  A  If  it’s  in  there,  that’s 
what  I  said. 

Q  You  had  no  idea  what  the  length  of  time  was?  A 
I  believe  somewhere  in  that  testimony,  however,  I  said  it 
was  less  than  one  minute. 

Q  Then  when  you  stated,  you  just  stated  the  an¬ 
swers  *  •  * 

*  *  *  * 

3236  *  *  *  of  1951  you  then  estimated  it  at  40  to  45 
seconds?  A  Just  an  approximation. 

THE  COURT:  Of  course,  again  that  is  presuming 
conferences  of  which  the  witness  has  no  rememberance. 

MR.  BRESS:  Pardon  me? 

THE  COURT:  You  are  presuming  in  that  question 
to  indicate  the  fact  of  conferences  of  which  the  witness 
has  no  rememberance. 

MR.  BRESS:  He  has  referred  to  two. 

THE  COURT:  Are  you  talking  about  those? 

MR.  BRESS:  Yes,  sir. 

BY  MR.  BRESS : 

Q  Do  you  know  how  fast  an  object  would  have  to 
travel  to  cover  four  and  a  half  miles  in  40  seconds?  A 
Ho,  sir. 

Q  If  I  told  you  it  would  have  to  be  over  400  miles 
an  hour,  would  you  want  to  change  your  answer? 

THE  COURT:  What  sort  of  an  object,  Mr.  Bress? 
Do  you  mean  an  object  propelled  from  a  gun,  plane? 
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MR.  BRESS :  Any  object. 

THE  COURT:  When  yon  get  into  any  object,;  you 
get  into  a  lot  of  things.  You  don’t  mean  that,  do  you? 

MR.  BRESS:  I  mean  it  is  a  plane,  but  I  didn’t  want 
to  become  hypothetical,  because  it  didn’t  make  any  dif¬ 
ference  whether  it  is  a  plane  or  a  baseball  or  a  bullet. 

THE  COURT:  Again  it  comes  down  to  what 

3237  Mr.  Warner  was  seeking  to  elicit  from  the  witness 
this  morning.  You  have  a  missing  fact.  You 

have  to  have  speed.  He  has  testified  to  no  speed.  He 
has  testified  to  merely  an  observation  which  he  char¬ 
acterizes  as  an  approximation. 

MR.  BRESS:  Mr.  Warner,  I  think,  was  trying  to  get 
this  witness  to  estimate  the  speed  of  the  plane,  which  I 
am  not  trying  to  do  at  all,  because  he  has  shown  an 
inability  to  do  it. 

THE  COURT:  You  are  seeking  it  by  way  of  infer¬ 
ence  or  implication;  you  are  asking  how  far  it  is  going 
to  take  to  have  an  object  travel  from  one  place  to  an¬ 
other.  If  he  gives  an  answer,  it  is  predicated  on  Some 
concept  of  speed. 

MR.  BRESS:  I  am  trying  to  get  him  to  answer  by 
calling  to  his  attention  certain  truth,  mathematical  fact, 
that  to  cover  four  and  a  half  miles  in  40  seconds  one  is 
required  to  travel  at  405  miles  an  hour.  I  may  be  wrong 
in  that,  but  I  just  did  the  arithmetic. 

THE  COURT:  I  don’t  want  to  get  into  somebody 
else’s  arithmetic.  Then  we  will  all  be  doing  arithmetic. 
I  don’t  think  it  is  too  important. 

MR.  BRESS:  Very  well,  I  will  drop  that,  Your 
Honor. 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  when  you  looked  up  and  saw  the  P-38 
at  the  position  five  miles,  your  attention  was  at- 

3238  tracted  to  that  by  Mr.  Union?  A  Yes,  sir.  ; 

Q  When  you  looked  up  and  saw  the  P-38  eight 
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miles  west  of  the  airport,  your  attention  to  that  was 
attracted  by  Mr.  Union?  A  No. 

Q  When  the  P-38  called  in  for  landing  instructions 
your  attention  to  that  was  attracted  by  Mr.  Union?  A 
Yes. 

Q  When  the  B-25  incident  arose,  your  attention  to 
that  was  attracted  to  that  by  Mr.  Union?  A  Mr.  Union 
was  working  that  aircraft 

Q  Mr.  Union  attracted  your  attention  to  the  P-38 
seven  miles  out,  didn’t  he?  A  No. 

Q  You  saw  that,  yourself?  A  Yes. 

Q  Did  you  have  any  trouble  seeing  whether  it  was 
the  P-38  seven  miles  out?  A  No.  As  I  recall,  Mr. 
Davis  tapped  me  on  the  shoulder  and  pointed  to  the 
aircraft 

Q  It  was  not  Union,  it  was  Davis  who  did  that  one? 
A  That’s  correct. 

Q  In  other  words,  except  for  the  one  item  of  observa¬ 
tions,  the  eight  miles  out,  each  of  the  times  when 
3239  you  made  these  things  you  say  you  saw,  your  at¬ 
tention  to  them  was  invited  by  somebody  else — 
either  Davis  or  Union?  A  Except  on  his  departure 
there  I  saw  him  five  miles  northwest. 

Q  Yes,  on  the  departure.  Let  me  ask  you  this: 
WTien  did  you  form  an  estimate  that  the  P-38  was  eight 
miles  west  of  the  field  when  you  second  time  saw  it?  A 
When  I  what? 

Q  When  you  saw  it  the  second  time.  The  first  time 
you  saw  it  on  take-off  and  go  northwest  to  a  point  five 
miles?  A  That’s  right. 

Q  The  second  time,  if  I  recall  your  testimony  cor¬ 
rectly,  you  saw  it,  is  when  it  was  eight  miles  west  of  the 
field,  right?  A  Approximately  eight  miles  west,  yes. 

Q  When  did  you  form  that  opinion  that  it  was  eight 
miles  west?  A  Probably  at  that  time,  I  don’t  know. 

Q  Have  you  had  any  discussion  preparatory  to  your 
testimony  here  today  as  to  whether  or  not  the  distance 
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that  the  P-38  was  west  of  the  airport  when  yon  saw  it 
was  eight  miles  or  ten  miles?  A  No,  sir. 

Q  Yon  read  yonr  testimony,  did  you  not — the  CAB  and 
your  deposition?  A  Yes,  I  did. 

3240  Q  Do  you  remember  that  you  were  asked  that 
question  as  to  how  far  it  was  west  of  the  airport 

when  you  saw  it?  A  I  don’t  recall. 

Q  Do  you  remember  testifying  that  it  was  ten  miles 
west?  A  No,  I  don’t  recall. 

Q  I  will  refresh  your  recollection.  I  will  read  a  ques¬ 
tion  or  two  before  that  to  give  you  the  sequence;:  “Was 
the  English  which  he  spoke  easily  understandable  by 
you” — I  assume  we  are  referring  to  Bridoux — yes. 

“Was  the  English  which  he  spoke  easily  understandable 
by  you?”  Answer:  “Yes,  it  was.” 

MR.  BURKE:  What  page? 

MR.  BRESS :  62. 

BY  MR.  BRESS : 

Q  “And  when  he  requested  take-off  clearance  just  be¬ 
fore  11:37,  what  was  your  response  to  that?”  Answer: 
“I  cleared  him  for  take-off.” 

Question:  “What  then  occurred?”  Answer:  “He  then 
departed,  took  off,  made  a  left  turn  out,  climbing,  and 
after  he  started  his  left  turn,  after  he  took  off,  he  was 
over  the  river  there,  he  started  a  left  turn,  and  I  looked 
away,  did  some  other  work  that  I  had  to  do,  and  I  watched 
him  once  in  a  while  there.  I  saw  him  climbing 

3241  straight  west.  He  climbed  west  about  ten  miles 
west,  and  then  turned  south  to  about  4,000,  and 

then  that  is  the  last  I  recall.  He  was  4,000  on  the  south 
heading,  going  west.” 

MR.  O’DONOGHUE:  I  submit,  Your  Honor,  that  this 
does  not  impeach,  since  he  said  approximately  eight  miles, 
and  this  says  about  ten  miles.  j 

MR.  BRESS:  There  is  just  that  difference  of  25  per 
cent  in  the  estimate,  but  what  I  am  interested  in  is  find¬ 
ing  out  if  that  is  just  a  spontaneous  recollection  of  the 
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distance;  having  read  this  recently  before  trial,  I  wonder 
why  it  is  you  testified  here  that  he  was  eight  miles  west. 
Did  you  have  any  discussion  at  to  what  would  be  the 
difference  of  his  being  eight  miles  west  or  ten  miles  west? 

THE  WITNESS:  No,  sir,  I  can’t  see  where  it  would 
make  any  difference. 

BY  MR.  BRESS : 

Q  It  didn’t  make  any  difference  to  you  whether  it 
was  eight  or  ten?  A  No,  but  if  I  said  ten  miles — did  I 
make  any  mention  of  that  in  the  CAB  testimony? 

Q  I  don’t  believe  so.  At  least  I  cannot  answer  your 
question.  A  I  just — it  seemed  to  me  that  it  was  eight 
miles  here,  on  the  stand.  If  I  have  testified  to  you 
previously  that  it  was  approximately  ten  miles, 

3242  approximately  ten  miles  is  satisfactory. 

Q  You  asked  me  just  a  moment  ago  whether 
or  not  you  testified  about  this  at  the  CAB.  On  your 
cross  examination  earlier  today  you  were  also  asked 
something  about  strips,  and  you,  in  one  of  your  answers, 
said  that  they  didn’t  ask  me  about  this.  Is  your  recol¬ 
lection  only  about  those  matters  about  which  you  were 
asked  at  the  CAB,  and  you  have  no  recollection  of  other 
matters?  A  I  don’t  understand  what  you  mean. 

*  *  *  * 

3243  Q  Mr.  Tigner,  when  we  adjourned  for  the  re¬ 
cess  I  had  read  you  an  answer  which  you  gave 

in  the  deposition  in  which  you  stated  that  when  the  P-38 
climbed  west,  he  went  west  ten  miles;  is  that  right?  A 
Yes,  that  is  what  you  read  to  me;  yes,  sir. 

Q  I  understand  your  testimony  yesterday  and  today 
to  be  that  you  saw  him  on  his  takeoff,  go  over  the  river, 
and  make  a  left  turn?  A  Yes. 

Q  And  then  head  northwest?  A  Yes. 

Q  And  when  he  made  that  left  turn,  he  made  it  north 
of  the  Pentagon?  A  I  don’t  remember  that. 

Q  But  you  said  yesterday  that  you  saw  him  go  north- 
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west  five  miles?  A  Yes,  I  saw  him  five  miles  northwest 
of  the  field. 

Q  You  said  in  your  deposition  that  you  saw  him  west 
ten  miles.  Do  I  understand  from  that  that  you  spw  him 
travel  to  the  point  northwest  of  the  field  five  miles,  and 
you  saw  him  travel  from  the  point  northwest  of  the  field 
to  a  point  farther  west,  ten  miles  west?  A  No,  sir. 

Q  Well,  if  he  was  at  a  point  five  miles  north, 

3244  northwest  of  the  airport,  do  you  mean  that  at 
that  time  he  was,  rather,  west  of  an  extension  of 

the  west  line  of  the  airport,  five  miles  west,  or  one  mile 
west?  A  I  am  afraid  I  don’t  understand  what  you 
are  after.  i 

Q  You  said  he  was  five  miles  northwest.  A  Yes. 

Q  I  want  to  know  if  that  is  on  a  hypotenuse^  going 
due  west  on  that  line,  would  be  five  miles,  or  do  you 
mean  that  he  was  four  and  a  half  miles  north  but  about 
a  half  mile  west?  A  No.  He  was  northwest  five;  miles, 
northwest 

Q  Five  miles  northwest?  A  At  the  time  I  observed 
him  he  was  on  a  northwesterly  heading,  about  five  miles 
northwest. 

Q  Did  you  see  him  travel  that  distance?  A  No,  sir. 

Q  Did  you  see  him  travel  from  that  point  to  a  point 
ten  miles  west  of  the  airport?  A  No,  sir. 

Q  Do  I  understand  that  you  testified  yesterday  and 
this  morning  that  the  point  at  which  you  saw  him  eight 
miles  west  of  the  airport  was  approximately  on  the  beam 
of  the  airport?  A  That  is  right. 

Q  Now,  in  order  for  him  to  be  at  a  point  eight 

3245  miles  west  of  the  airport  from  a  point  five  miles, 
northwest  of  the  airport,  his  flight  had  to  be  to 

the  southwest,  going  farther  away  from  the  airport?  A 
West  or  northwesterly,  yes.  He  had  turned  south  at  some 
point,  though. 

Q  But  if  he  turned  south  and  came  due  south,  he 
would  pass  the  airport  at  approximately  three  miles,  or 
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four  or  five  miles  west  of  the  airport,  wouldn’t  he?  A 
If  he  turned  from  a  point  five  northwest  and  turned 
south? 

Q  Yes.  A  He  would  go  approximately  five  miles 
west  of  the  field. 

Q  But  the  five  miles  I  understood  you  to  mean  was 
on  a  straight  line,  on  a  straight  diagonal,  northwesterly, 
that  is,  five  miles?  That  is  why  I  asked  you  the  ques¬ 
tion.  A  A  five-mile  radius.  He  is  that  point  from 
the  tower,  using  the  tower  as  the  center.  He  was  five 
miles  approximately  west. 

Q  And  if  that  were  a  radius  from  the  tower,  he  is 
five  miles  northwest  from  that  point,  he  would  not  pass 
the  tower.  It  is  only  if  he  flew  in  a  circle,  flew  on  a 
circumference,  circled,  and  he  would  be  five  miles  west 
of  the  beam  of  the  tower?  A  It  doesn’t  seem  that  way 
to  me,  if  he  was  five  miles  northwest. 

3246  Q  Very  well.  A  If  you  turned  into  a  southerly 
heading,  it  would  be  at  a  point  five  miles  west  of 
the  field,  it  seems  to  me. 

Q  Well,  as  a  matter  of  fact,  Mr.  Tigner,  after  you  saw 
him  take  off  and  go  up  and  make  a  left  turn  over  the 
river,  you  saw  him  no  more  after  that  until  he  was  south 
of  the  airport?  A  Oh,  yes.  I  saw  him  five  miles 
northwest. 

Q  You  did?  A  Yes. 

Q  In  answer  to  the  question  put  to  you  at  the  depo¬ 
sition,  you  didn’t  answer  that  way?  A  The  deposition? 

Q  Yes.  A  I  don’t  remember. 

Q  I  asked  you  what  then  occurred  after  takeoff,  on 
page  62,  the  same  answer  I  read  before: 

“He  then  departed,  took  off,  made  a  left  turn  out, 
climbing,  and  after  he  started  his  left  turn,  after  he 
took  off  he  was  over  the  river  there,  and  he  started  a 
left  turn,  and  I  looked  away,  did  some  other  work  that 
I  had  to  do,  and  I  watched  him  once  in  a  w'hile  there.  I 
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saw  him  climbing  straight  west.  He  climbed  west,  about 
ten  miles  west,  and  then  turned  south  to  about 

3247  4,000,  and  then  that  is  the  last  I  recall.  He  was 
4,000  on  the  south  heading,  going  west.” 

Is  that  what  you  still  mean?  A  No,  that  is  ntit  cor¬ 
rect. 

Q  That  is  not  correct?  A  No. 

Q  Then  I  call  your  attention  to  what  you  said  at 
the  CAB. 

MR.  O’DONOGHUE:  What  page? 

MR.  BRESS :  Page  87. 

BY  MR.  BRESS : 

Q  This  is  page  87,  just  below  the  middle  of  the 
page : 

“Did  you  then  observe  his  takeoff? 

“Answer:  Yes,  sir,  I  observed  his  takeoff. 

“Question:  Was  there  anything  unusual  or  noticeable, 
particularly  noticeable,  about  it? 

“Answer:  No,  it  appeared  normal  to  me. 

“Question:  How  far  did  you  follow  the  plane  at  that 
time? 

“Answer:  Until  he  was  up  over  the  river  and  had 
started  his  left  turn. 

“Question:  Are  you  able  to  say  approximately  how 
far  out  that  was  and  at  what  altitude?  j 

“Answer:  I  don’t  recall  that,  sir.” 

3248  MR.  O’DONOGHUE:  There  is  nothing  incon¬ 
sistent  there.  That  is  exactly  what  he  said  on  all 

three  occasions. 

MR.  BRESS:  I  disagree  with  Mr.  O’Donoghue,  but  I 
haven’t  finished  reading  the  two  questions  on  the  next 
page,  page  88. 

BY  MR.  BRESS : 

0  “Question:  You  have  a  distinct  recollection  of  be¬ 
ing  told  to  watch  this  takeoff? 

“Answer:  Yes.” 
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I  am  quoting  there.  I  am  not  quoting  now. 

You  were  told  by  Davis  to  watch  this  P-38  takeoff? 
A  Yes. 

Q  Now  I  am  quoting  at  page  88  of  the  transcript: 

“Question:  Was  it  correct  to  assume  that  that  in¬ 
struction  was  somewhat  out  of  order? 

“Answer:  No,  sir,  that  was  just  precautionary,  that 
is  all.  We  watch  all  air  traffic.” 

Do  you  remember  that  answer?  A  Yes,  sir. 

Q  “Question :  Well,  apparently  Mr.  Davis  particularly 
wanted  vou  to  watch  this  aircraft.  That  is  what  I  am 
referring  to. 

“Answer:  Well,  T  guess  he  was — yes,  sir,  I  suppose 
he  did. 

“Question :  You  watched  this  airplane  only  until 
3249  it  made  its  first  left  turn  after  its  takeoff,  and  then 
you  no  longer  observed  it  for  the  time  being? 

“Answer:  That  is  right.” 

Do  you  remember  that? 

A  No,  I  don’t  remember  it.  If  it  is  in  there,  it  is 
correct. 

MR.  BRESS:  It  is.  There  is  no  question  about  that. 

MR.  O’DONOGHTJE.  Wait  a  minute.  Is  there  any 
place  where  you  can  say  it  does  impeach  him  now?  If 
you  say  it  does,  I  want  to  say  it  does  not  impeach  him. 
Each  time  he  saw  the  plane  take  off,  make  a  left  turn, 
and  looked  away  at  that  time,  and  didn’t  look  back  until 
later  wdien  he  saw  it  still  in  its  northwest  course. 

I  don’t  know  where  the  inconsistency  is. 

MR.  BRESS:  He  didn’t  say  that.  Mr.  O’Donoghue 
and  I  don’t  see  the  same  things. 

THE  COURT:  Well,  apart  from  whether  or  not  you 
and  Mr.  O’Donoghue  see  the  same  thing,  I  am  just  begin¬ 
ning  to  wonder  how  important  all  this  is? 

MR.  BRESS :  I  think  it  is  important. 

THE  COURT:  If  you  are  offering  it  for  impeaching 


1425  A 


purposes,  then  the  jury  has  heard  what  he  testified  to 
on  the  stand  and  certainly  what  he  testified  to  on  other 
occasions. 

MR.  BRESS:  Yes,  sir.  j 

THE  COURT:  So  I  don’t  think  it  helps  at  all 

3250  to  belabor  the  point  much  longer  if  it  is  only 
offered  for  impeachment  purposes. 

MR.  BRESS:  I  have  one  more  question  and  answer 
to  call  his  attention  to,  and  that  completes  my  effort  to 
either  impeach  him  or  refresh  his  recollection. 

THE  COURT:  Of  course,  it  makes  a  great  deal  of 
difference  what  you  are  doing.  If  you  are  impeaching 
him,  that  is  one  thing.  If  you  are  refreshing  his  recol¬ 
lection,  that  is  another. 

I  don’t  think  you  can  do  both,  can  you? 

^MR.  BRESS:  I  submit,  it  is  impeachment.  I  said 
refresh  his  recollection  just  to  satisfy  Mr.  O’Donoghue 
because  he  doesn’t  agree  with  me. 

THE  COURT:  Is  your  question  for  impeaching  or 
for  refreshing  his  recollection?  I 

MR.  BRESS:  I  think  it  is  impeachment. 

MR.  O’DONOGHUE:  What  has  been  said  does  not 
impeach,  and  it  should  go  out. 

THE  COURT:  I  will  let  the  jury  decide  it. 

MR.  BRESS:  I  wdll  be  glad  to  continue  the  argument 
as  to  whether  it  impeaches,  but  I  don’t  suppose  you 
want  it. 

THE  COURT :  I  don’t  think  we  want  any  more  about 
it.  I  don’t  think  we  ought  to  belabor  the  point.  I  don’t 
think  you  intend  to  do  it. 

He  saw  him  turn,  he  went  south,  and  he  finally 

3251  went  east,  and  he  approached  the  airport,  and  there 
was  a.  crash,  and  that  is  the  substance  of  it. 

BY  MR.  BRESS :  j 

Q  He  was  asked  on  page  125,  “Do  you  recall  whether 
or  not  you  observed  the  P-38  prior  to  the  time  that  you 
cleared  Eastern  to  land,  for  the  No.  1  position?” 
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“Answer:  No,  I  did  not  see  the  Bolivian  P-38.” 

What  did  you  mean  by  that?  A  Read  me  the  ques¬ 
tion.  What  is  that  with  reference  to?  What  is  the  gen¬ 
eral  thought  in  that  line  of  questioning  there? 

Q  The  preceding  question  was: 

“Question:  Would  you  care  to  refer  to  Exhibit  7,  Mr. 
Tigner,  and  refresh  your  recollection  as  to  when  you 
were  able  to  make  your  observations  of  Eastern  Flight 
537?  Does  that  statement  help  you  any? 

“Answer:  In  recalling  what  position  I  saw  Eastern 
in? 

“Question:  Yes,  when  you  cleared  them  to  land. 

“Answer:  No,  sir,  I  do  not  recall  the  position.”  And 
the  next  question  was  what  I  have  just  read  to  you: 

“Do  you  recall  whether  or  not  you  observed  the  P-38 
prior  to  the  time  that  you  cleared  Eastern  to  land,  for 
the  No.  1  position?” 

And  your  answer  was: 

3252  “No,  I  did  not  see  the  Bolivian  P-38.” 

I  want  to  know:  Did  you  mean  by  that  that  you  didn’t 
see  him  after  takeoff  or  you  didn’t  see  him  after  the 
point  where  you  now  say  you  saw  him  eight  miles  west? 
A  I  didn’t  see  him  until  he  requested  landing  in¬ 
structions  from  the  time  he  was  approximately  eight 
miles  west  of  the  airport. 

Q  At  no  time  in  answer  to  any  of  the  questions 
before  the  CAB  did  you  ever  state  that  you  saw  the 
P-38  from  the  time  you  saw  him  take  off  north  until  you 
saw  him  in  the  south,  is  that  not  a  fact?  A  I  don’t  be¬ 
lieve  so. 

MR.  O’DONOGHUE:  I  object. 

THE  COURT:  You  cannot  do  that. 

MR.  BRESS:  There  are  many  questions  which  would 
have  called  for  that  kind  of  response,  if  it  was  a  fact. 

THE  COURT :  You  cannot  do  that.  You  have  to  take 
matter  that  is  germane  for  the  purpose  you  are  using 
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it.  You  cannot  give  an  omnibus  question  and  ask  the 
witness  to  answer.  I  don’t  agree  with  that,  not  by  any 
rule  I  know. 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  you  knew  before  the  P-38  actually  took 
off  that  he  might  have  some  difficulty,  from  what  Mr. 
Davis  had  cautioned  you,  didn’t  you?  A  No,  sir. 

3253  Q  You  didn’t  know  that  he  might  have  radio 
trouble?  A  No,  sir. 

Q  Did  you  place  any  significance  on  the  statement 
made  to  you  before  the  takeoff  by  Mr.  Davis  to  watch 
that  P-38?  A  No,  sir. 

Q  That  didn’t  mean  anything  to  you?  A  It  meant 
to  watch  the  P-38  but  no  significant  factor  involved. 

Q  Are  you  aware  of  the  fact  that  there  was  a  com¬ 
munication  to  the  tower  at  the  takeoff  by  Mr.  Dayis  re¬ 
lating  to  the  fact  that  this  P-38  might  have  some  difficulty? 
MR.  O’DONOGHUE :  I  object  to  that. 

MR.  BRESS:  I  have  a  right  to  ask  if  he  knows  it. 
We  are  going  to  show  it  by  other  evidence. 

MR.  O’DONOGHUE:  You  imply  it  is  a  fact. 

MR.  BRESS:  We  know  they  are. 

MR.  O’DONOGHUE :  I  object. 

MR.  BRESS:  It  will  be  tied  up,  Your  Honor.  Other 
testimony  will  show  it. 

THE  COURT:  The  only  thing  I  want  to  avoid,  Mr. 
Bress,  is  tying  up  these  different  things.  We  have  some 
other  things  to  be  tied  up  too. 

MR.  BRESS:  I  want  to  know  whether  Mr.  Davis 
told  him — 

THE  COURT:  Why  not  ask  him  categorically? 

3254  This  is  cross-examination.  Whether  or  not  he  had 
any  conversation  from  Davis  with  reference  to 

anything  with  reference  to  the  P-38  as  a  consequence  of 
which  Davis  told  him  to  watch  out.  Then  we  get  the  wit¬ 
ness’  statement  one  way  or  the  other.  j 

MR.  BRESS :  All  right,  sir. 
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THE  COURT:  If  it  is  important,  you  can  bring  it 
out. 

BY  MR.  BRESS : 

Q  Did  you  have  any  conversation  with  Mr.  Davis 
about  the  P-38  at  the  takeoff?  A  Yes. 

Q  And  in  that  conversation  did  he  tell  you  why  he 
wanted  you  to  watch  the  plane?  A  No. 

Q  Did  he  tell  you  anything  about  the  possibility  that 
the  plane  might  have  engine  trouble  or  radio  trouble? 
A  No,  sir. 

Q  Did  he  tell  you  it  was  going  to  be  a  test  flight? 
A  No,  sir. 

BY  THE  COURT: 

Q  Well,  vrhat  did  he  tell  you,  if  anything?  A  He 

advised  me  that  the  Bolivian  P-38  would  be  taxiing  off 

for  local  flight  and  'would  be  using  126.18  megacycles. 

BY  MR.  BRESS : 

Q  What  does  local  flight  mean?  A  It  means  that 

he  is  not  going  to  land  at  another  airport.  He 

3255  will  depart  Washington  and  fly  in  the  general 
area,  or  wherever  he  wants,  as  long  as  he  doesn’t 
land  at  another  airport,  and  then  return  to  Washington. 

Q  But  when  Mr.  Davis  told  you  to  watch  him  and  told 
you  the  other  matter  that  you  just  state,  he  gave  you  no 
reason  for  watching  him?  A  No,  sir. 

Q  You  knew  from  your  radio  transmission  communi¬ 
cation  with  the  P-38  wdiile  he  was  on  the  ground  that  the 
party  was  a  foreigner?  A  No,  sir. 

Q  You  could  not  tell  by  his  communication  over  the 
radio  he  had  a  foreign  accent?  A  I  don’t  remember;  no. 

Q  Well,  you  knew  it  was  a  Bolivian  plane,  did  you 
not?  A  I  was  advised  that  it  wras  a  Bolivian  P-38. 

Q  And  you  didn’t  know  that  the  man  who  was  piloting 
it  was  a  man  that  spoke  with  an  accent,  a  foreign  accent? 
A  I  don’t  recall. 

Q  You  knew  this  P-38  was  a  fighter  type  plane?  A 
Yes,  sir. 
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Q  You,  as  a  matter  of  fact,  had  never  seen  one  be¬ 
fore?  A  I  don’t  recall  ever  seeing  one  before. 

Q  You  knew  also,  did  you  not,  that  when  you 

3256  made  your  first  transmission  to  the  Bolivian  on 
the  ground  that  he  did  not  reply  by  radio,  he  re¬ 
plied  by  a  wave  of  the  hand,  you  said?  A  That  is  cor¬ 
rect  ;  yes. 

Q  You  knew  also,  according  to  what  you  say,  that  he 
had  mixed  up  his  taxi  instructions  and  almost  crossed 
an  active  runway?  You  knew  that,  didn’t  you?  A  Yes. 

Q  Before  he  was  in  the  air?  A  Yes. 

Q  And  you  knew  also,  according  to  your  observation, 
that  he  took  off  from  Runway  3  and  made  an  improper 
turn,  that  on  Runway  3  the  standard  turn  is  to  the 
right,  but  he  made  it  to  the  left?  You  knew  that  when 
he  took  off,  didn’t  you?  A  No,  that  wasn’t  an  improper 
turn. 

Q  You  have  seen  the  takeoff  pattern?  Isn’t  that  the 
standard  takeoff  pattern  for  that  runway — require  him 
to  turn  to  the  left — a  turn  to  the  right,  I  mean?  And 
he  turned  to  the  left? 

Where  is  the  exhibit? 

Will  you  answer  my  question? 

A  Excuse  me.  I  thought  you  were  correcting  yours 
there  on  that  turn.  ! 

Q  No;  I  corrected  it.  A  What  was  the  ques- 

3257  tion,  sir?  I 

Q  You  knew  while  this  P-38  was  in  flight,  you 
knew  from  what  you  had  observed  that  on  the  takeoff 
on  Runway  3  that  instead  of  turning  to  the  rights  he 
had  turned  to  the  left?  A  Yes,  he  made  a  left  turn  on 
it. 

Q  And  you  knew  that  he  hadn’t  requested  from  you 
permission  to  make  a  left  turn?  A  I  don’t  know  that. 
I  don’t  remember. 

Q  You  don’t  mean  to  testify  that  he  asked  for  per- 
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mission  to  make  a  left  turn?  A  I  don’t  remember. 
However,  in  that  left  turn,  if  I  didn’t  want  him  to  make 
that  left  turn,  I  would  have  advised  him  to  make  that 
right  turn. 

Q  But  the  offense  would  have  been  committed  by  that 
time,  wouldn’t  it?  A  Yes,  that  is  right,  and  a  violation 
would  have  been  filed. 

Q  And  the  violation  might  have  been  filed  but  for 
the  fact  that  he  crashed?  A  No,  sir. 

Q  Let  us  go  back  to  the  other  things  you  knew  that 
the  Bolivian  plane,  according  to  you,  had  done  improp¬ 
erly.  You  said  that  he  failed  to  catch  the  first  transmis¬ 
sion  to  put  him  into  the  pattern?  A  Yes;  that  is 
3258  correct. 

Q  You  knew  that?  A  Yes. 

Q  And  it  was  obvious  to  you  prior  to  the  crash  that 
he  wasn’t  complying  with  the — with  that  instruction  to 
him,  and  several  other  instructions  you  had  given  him? 
A  No,  sir. 

Q  By  no,  sir,  you  mean  it  wasn’t  obvious?  A  It 
wasn’t  obvious  to  me,  no,  sir. 

Q  On  page  135  of  your  CAB  testimony: 

“You  expected  him  to  go  clear  around  the  airport  and 
come  in  the  downwind  leg  and  then  into  his  final? 

“Answer:  Into  his  base. 

“Question:  And  then  his  final? 

“Answer:  Yes,  sir. 

“Question:  When  did  it  become  obvious  to  you  as 
traffic  controller  that  having  received  no  acknowledgment 
of  such  a  clearance,  that  the  Bolivian  was  not  doing  what 
you  instructed  him  to  do? 

“Answer:  Well,  it  was  quite  obvious  the  first  time, 
after  I  made  my  first  transmission,  that  he  wasn’t  doing 
what  T  had  asked  him  to  do,  so  T  asked  him  to  do  it 
again,  and  he  still  did  not  reply.” 

Do  you  remember  that  answer?  A  Yes,  and  that  re- 
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fers  to  the  steep  approach  he  made,  his  approach, 

3259  and  the  transmission  at  4000  feet,  five  miles  from 
the  airport. 

Q  I  will  read  the  question  and  answer  to  you  again. 
MR.  O’DONOGHUE :  I  don’t  think  he  should  read  it 
again.  j 

THE  COURT:  I  don’t  think  you  should  read  it  again. 
You  have  the  question  and  the  answer,  and  the  witness 
made  his  explanation. 

MR.  BRESS:  Very  well,  Your  Honor. 

THE  COURT:  Now',  repetition  of  the  question  and 
the  answer  is  not  going  to  change  the  picture,  I  do  not 
believe. 

BY  MR.  BRESS : 

Q  As  of  the  time  you  saw  him  on  high  final  at  5000, 
five  miles  away — at  4000  feet,  you  knew  then  that  it  was 
quite  obvious  that  he  hadn’t  been  doing  what  you  had 
been  asking  him  to  do,  according  to  your  testimony?  A 
That  he  had  been  doing  wdiat  I  asked  him  to  do.  At  that 
time  he  had  not.  ! 

Q  But  he  didn’t  take  off  as  he  was  required  to  take 
off,  did  he,  by  the  standard  procedure?  A  Are  you  re¬ 
ferring  to  the  left  turn? 

Q  Yes.  A  I  think  that  was  quite  normal. 

Q  Normal,  but  in  violation  of  the  pattern?  A  Not 
necessarily.  j 

Q  Well,  doesn’t  the  pattern  state  that  on  take 

3260  off  from  Runway  3  to  make  a  right  turn  and  climb 
above  1200  feet  before  turning  on  course?  That  is 

No.  1  under  the  takeoff  on  Runway  3.  No.  2,  upon 
request  northbound  and  westbound  may  make  left  turn. 
A  Yes. 

Q  Did  he  request  permission  to  do  that — and  you  say 
you  don’t  recall?  A  I  don’t  remember  if  he  requested 
that. 

Q  Now,  he  didn’t  catch  your  first  transmission  from 
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the  tower  as  required  but  he  responded  by  a  wave  of  the 
hand?  A  Now  we  are  talking  about  out  of  the  air,  on 
the  ground? 

Q  Before  takeoff.  A  Yes. 

Q  And  he  didn’t  catch  your  first  transmission  to  the 
pattern?  He  failed  to  catch  the  first  transmission  in  the 
pattern;  is  that  not  a  fact? 

MR.  O’DONOGHUE:  Give  the  witness  a  chance  to 
answer.  You  asked  two  questions  and  didn’t  give  the 
witness  a  chance  to  answer  the  first. 

BY  MR.  BRESS : 

Q  Have  you  answered  my  first  interrogation?  The 
question  is  about  the  interrogation  on  the  ground.  You 
transmitted  to  him  on  the  ground?  A  Yes. 

3261  Q  And  he  didn’t  acknowledge  by  radio?  A  He 
didn’t  acknowledge  by  radio;  that  is  right. 

Q  I  thought  you  said  that.  A  Oh,  previously;  yes. 

Q  Now,  with  respect  to  the  first  transmission  when 
he  was  south  of  Alexandria  when  you  gave  your  first 
transmission  in  the  pattern,  you  didn’t  get  an  acknowl¬ 
edgment  on  it,  did  you?  A  No,  sir,  I  didn’t. 

Q  You  knew  that  then  at  the  time  he  was  five  miles 
south  of  the  field  with  his  gear  down  coming  in  on  high 
final;  you  knew  he  had  previously  not  acknowledged  and 
had  previously  done  various  things  that  we  just  discussed? 
A  He  had  previously  acknowledged. 

Q  He  hadn’t  previously  acknowledged  your  first  trans¬ 
mission  in  the  pattern?  A  First  transmission? 

Q  Right.  A  Yes. 

Q  The  second  transmission  in  the  pattern  he  acknowl¬ 
edged  but  didn’t  comply  with  it?  A  That  is  correct. 

Q  And  you  knew  that  before  he  was  at  this  point, 
five  miles  away?  A  No,  I  didn’t  know  he  wasn’t  going 
to  comply  with  it. 

3262  Q  You  saw  him  at  five  miles  in  high  final  with 
gear  down,  did  you  not?  A  It  didn’t  necessarily 

mean  a  high  final  approach  for  that  landing.  It  meant  a 
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steep  descent,  perhaps,  to  circle  over  the  field,  circle  left, 
and  report  downwind  leg. 

Q  It  was  a  position  and  direction  of  flight  which  would 
collide  with  the  plane,  the  DC-4,  which  you  had  seen! 
A  I  don’t  know. 

Q  I  beg  your  pardon?  A  I  don’t  know  if  he  con¬ 
tinued  that  if  he  would  have,  at  that  time. 

Q  Isn’t  that  what  happened?  A  Yes,  that  is  what 
happened. 

Q  You  could  see  at  that  time  with  this  plane  that 
was  five  miles  away  on  high  final,  and  in  the  direction  in 
'which  he  was  going,  and  with  the  position  of  the  DC-4, 
knowing  that  he  was  coming  down  to  land,  that  tiie  planes 
were  going  to  get  uncomfortably  close  to  each  other? 
You  knew  that? 

MR.  O’DONOGHUE :  I  object  to  that.  It  doesn’t  take 
all  the  circumstances  into  account. 

THE  COURT:  It  is  predicated  on  his  observation, 
on  the  factors  of  his  observation.  He  may  answer. 

MR.  O’DONOGHUE:  It  is  an  assumption  with  him. 

THE  COURT:  He  may  answer.  If  there  is 
3263  any  qualification  he  may  say  so. 

*  *  *  * 

(At  the  bench:) 

MR.  BRESS:  In  view  of  the  fact  that  I  have  informed 
the  Court  I  will  produce  evidence  as  to  the  activities  of 
CAA  personnel  with  this  witness  and  with  the  other  men 
in  the  tower,  and  in  view  of  the  fact  that  there  is  an 
official  of  the  CAA,  one  of  the  men  that  has  been  here 
from  the  beginning  of  the  trial,  and  another  man  who 
is  from  the  tower,  and  who  is  said  to  be  here  as  a  con¬ 
sultant,  about  what,  I  don’t  know,  I  wonder  whether  or 
not  Your  Honor  would  grant  my  request  to  ask  these 
two  gentlemen  not  to  discuss  the  developments  in  court 
today  with  the  other  members  of  the  tower. 

THE  COURT:  Well,  I  will  exclude  them  from  the 
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court  room  if  you  think  that  their  presence  in  any  way 
may  mitigate  against  the  fair  presentation  or  resolution 
of  the  case. 

MR.  BRESS:  I  believe  that  to  exclude  them  at  this 
time  without  a  limitation  on  their  discussion  with  the 
other  men  in  the  tower,  and  without  limiting  this 
3264  witness  to  discussion  with  the  other  men  in  the 
tower  on  what  I  have  interrogated  him  about  would 
not  help. 

THE  COURT :  In  other  words,  you  would  rather  have 
them  in  my  power,  and  leave  them  here,  than  exclude 
them? 

MR.  BRESS:  That  is  right. 

THE  COURT:  Who  are  they? 

MR.  BRESS:  They  are  on  the  first  row. 

THE  COURT:  Mr.  Basinight  and  Mr.  Ulstrom,  come 
up. 

MR.  BRESS:  And  get  Mr.  Tigner  in  too,  Mr.  Mar¬ 
shal. 

THE  COURT :  Now,  gentlemen,  you  are  here  in  court, 
and  I  assume  that  there  is  no  discussion  to  be  had  be¬ 
tween  you  after  you  leave  here  with  reference  to  this 
case,  and  certainly  not  discussion  with  any  of  the  wit¬ 
nesses  who  may  possibly  be  called. 

In  other  words,  you  are  here  as  spectators  in  line,  I 
assume,  with  your  official  duties,  apart  from  your  inter¬ 
est  in  the  case  or  general  participation  on  what  hap¬ 
pened  on  that  day. 

THE  DEPUTY  MARSHAL:  Mr.  Tigner  has  left, 
Your  Honor. 

THE  COURT:  Therefore,  you  are  under  the  injunc¬ 
tion  of  the  Court  to  make  absolutely  certain  after  today 
it  is  to  be  as  it  has  been  up  to  today,  and  you  are  not  to 
discuss  it  with  the  other  men. 

MR.  BASINIGHT:  You  have  no  worry  about  that, 
Your  Honor. 
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THE  COURT:  In  other  words,  no  deviation 

3265  from  the  pattern. 

MR.  GALIHER:  May  I  make  an  observation? 
Obviously  this  doesn’t  involve  my  client.  It  doesn’t  in¬ 
volve  me. 

THE  COURT:  No. 

MR.  GALIHER:  But  it  seems  strange  that  Mri  Bress 
should  try  to  tell  the  Court  and  Mr.  O’Donoghue  and 
Mr.  Burke  how  to  try  their  case,  and  one  of  their  wit¬ 
nesses,  and  which  witness  to  talk  to  and  which  not  to 
talk  to.  Nobody  told  him  how  to  try  his  case. 

THE  COURT:  I  am  certainlv  not  taking  the!  view- 
point,  and  I  don’t  think  it  was  intended  I  should,  that 
Mr.  O’Donoghue  cannot  talk  to  anv  witness. 

MR.  BRESS :  No. 

THE  COURT:  Are  these  gentlemen  going  to  be 
called?  Mr.  Basinight  has  been  called. 

MR.  O’DONOGHUE :  He  is  not  going  to  be  called 
by  us. 

MR.  BRESS:  And  the  other  is  not  going  to  be  called? 

MR.  O’DONOGHUE :  No. 

MR.  GALIHER:  I  don’t  understand  what  It  is  all 
about. 

THE  COURT:  I  don’t  want  to  have  a  mistrial  in  this 
case.  It  has  been  a  long  case.  It  is  getting  ai  little 
tiring  now.  I  am  a  little  bit  tired  of  it,  but  it  is|  a  job 
that  all  of  us  have  to  do  and  get  rid  of  one  way  or  the 
other.  I 

Please  do  not  allow  personalities,  sharpness  of  view¬ 
point  and  suspicions  that  if  you  really  sit;  down 

3266  and  analyze  you  find  have  no  actual  existence  but 
are  in  the  realm  of  imagination,  to  enter  into  it. 

I  have  warned  these  men.  I  have  no  doubt  they  are 
honorable  men,  and  that  there  is.  nothing  of  an  untoward 
character  that  will  come  up. 

You  have  mentioned  and  I  acceded  to  your  request,  out 
of  an  abundance  of  caution. 
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3269  Proceedings 

MR.  O’DONOGHUE:  May  we  approach  the  bench, 
Your  Honor? 

THE  COURT:  All  right. 

(At  the  bench:) 

MR.  O’DONOGHUE:  With  further  reference  to  this 
injunction  of  yesterday  afternoon,  Your  Honor — 

THE  COURT:  You  mean  with  reference  to  the  two 
witnesses? 

MR.  O’DONOGHUE :  Yes.  Your  Honor  said  “Gentle¬ 
men,  you  are  here  in  court,  and  I  assume  that  there  is 
no  discussion  to  be  had  between  you  after  you  leave  here 
with  reference  to  this  case,  and  certainly  not  discussion 
with  any  of  the  witnesses  who  may  possibly  be  called.” 

With  respect  to  this,  Mr.  Ulstrom,  for  example,  is  an 
attorney  with  the  Civil  Aeronautics  Administration.  He 
has  been  helping  us. 

THE  COURT :  Is  that  one  of  the  gentlemen  I  spoke  to 
last  night? 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

The  matter  wiiich  Mr.  Bress  was  particularly  concerned 
with  appears  to  be  virtually  a  charge  of  subornation 
of  perjury  among  CAA  officials.  I  feel  that  it  is  not 
only  his  right  but  his  duty  to  make  whatever  investiga¬ 
tion  he  may  about  that,  and  find  out  anything  he  can, 
and  talk  to  whomever  it  may  be  necessary  to  talk  to. 

3270  Further  with  respect  to  that,  Your  Honor  will 
remember  you  said  that  you  of  course  did  not 

intend  that  I  should  not  talk  to  any  witnesses  about  any 
aspects  of  the  case — in  other  wrords,  to  any  witness  I 
might  call  now  I  might  say  “there  has  been  some  talk 
about  coordination  of  statements,  or  what  not.  Now, 
what  are  the  facts  on  that?  Is  there  any  truth  in  it?” — 
and  so  forth. 

And  why  isn’t  it  possible  for  me  to  do  as  it  seems  to 
me  Mr.  Bress  is  doing  with  other  members  of  his  office 
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in  having  them  here,  I  suppose  for  the  purpose  of  going 
out  and  consulting  with  witnesses,  and  so  forth?  Why 
can’t  he,  as  a  Government  attorney,  do  that  sort  of 
thing? 

THE  COURT:  I  didn’t  know  he  was  a  Government 
attorney. 

MR.  O’DONOGHUE:  I  am  sure  it  has  been  noted 
there  are  probably  three  or  four  or  five,  sometimes, 
people  from  your  office  in  the  courtroom,  from  Newmyer 
&  Bress.  i 

MR.  BRESS:  One  is  a  New  York  lawyer  who  is  at¬ 
torney  for  another  of  the  plaintiffs. 

THE  COURT:  Then  he  doesn’t  belong  in  here,!  un¬ 
less  it  is  called  to  the  Court’s  attention. 

But  the  point  is,  if  you  are  going  to  straddle  the 
fence,  then  you  have  just  as  much  right  to  do  it  also. 
Of  course  I  think  it  is  a  tempest  in  a  teapot  and  not 
seeing  the  forest  for  the  trees.  You  are  looking  at  this 
thing  from  a  very  restricted  point  of  view. 

3271  MR.  BRESS:  I  withdraw  my  objection  as  to 
Mr.  Ulstrom,  the  lawyer,  being  in  the  courtroom. 
I  maintain  my  present  position  as  to  the  man  from  the 
tower. 

THE  COURT:  Do  you  claim  there  has  been  collabo¬ 
ration  on  stories  here?  If  so,  I  will  refer  it  to  the 
Grand  Jury  for  investigation. 

MR.  BRESS:  I  claim  on  the  day  of  this  crash, 
just  as  I  asked  in  my  questions,  that  each  man  pre¬ 
pared  a  statement;  and  then  they  got  them  all  together 
to  coordinate. 

THE  COURT:  That  may  be  so.  I  don’t  know. 

But  you  are  not  making  the  charge  or  the  accusation 
that  there  has  been  a  fabrication  of  stories  for  court 

I 

purposes,  in  other  words,  subornation  of  perjury? 

MR.  BRESS:  No,  sir;  I  am  not. 

THE  COURT:  All  right. 
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MR.  BRESS:  At  that  time  I  don’t  know  whether  they 
were  aware  that  the  matter  would  go  to  court.  I  know 
they  had  many  meetings  for  the  purpose  of  reconstruct¬ 
ing  what  must  have  happened,  so  that  their  statements 
would  blend  with  each  other.  However  you  characterize 
it,  those  are  the  facts. 

THE  COURT:  I  want  to  take  it  the  way  you  char¬ 
acterize  it.  I  am  not  characterizing  it  in  any  fashion. 

MR.  BRESS:  I  am  not  characterizing  it,  either.  I 
am  only  stating  what  the  facts  are. 

*  *  *  * 

3272  MR.  O’DONOGHUE :  With  regard  to  Mr.  Basi- 
night,  Your  Honor’s  attention  has  been  called  to 

him  before,  and  I  have  told  him — not  that  I  thought  it 
was  necessary,  but  nevertheless  I  did — absolutely  not  to 
discuss  any  testimony  that  occurred  here,  with  any  of 
the  prospective  witnesses.  There  was  nothing  new  yes¬ 
terday  afternoon  with  regard  to  that. 

THE  COURT:  I  think  that  is  all  over  now. 

MR.  O’DONOGHUE:  And  as  far  as  Mr.  Ulstrom  is 
concerned,  he  is  free  to  do  whatever  he  can  to  assist, 
properly. 

THE  COURT :  Yes. 

•  *  *  * 

3273  Glen  D.  Tigner 

returned  to  the  stand  and  was  examined  and  testified 
further  as  follows: 

Cross  Examination  (Resumed) 

BY  MR.  BRESS: 

Q  What  was  the  altitude  of  the  P-38  as  you  saw  it 
w'hen  it  was  five  miles  northwest,  as  you  say?  A  I  don’t 
recall  what  altitude  it  was  at  that  time. 

Q  Was  it  over  3,500  feet?  A  I  don’t  recall  that 
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altitude. 

•  *  •  • 

i 

Q  You  don’t  know  his  altitude  at  that  place?  A  No, 
sir.  i 

Q  When  the  P-38  took  off,  when  you  took  your  eyes 
off  him,  wdiat  was  his  altitude?  A  It  was  approximate¬ 
ly  four  thousand  feet. 

3274  Q  And  the  next  time  you  saw  him  he  was  five 
miles  northwest  and  you  don’t  know  -what  his 

altitude  was  then?  A  That  is  correct. 

Q  And  the  next  time  you  saw  him  he  was  eight  miles 
west?  A  Approximately  eight  miles  west. 

Q  Or  ten  miles  west?  A  Approximately. 

Q  And  you  don’t  know  what  his  altitude  w^as  then? 
A  Approximately  four  thousand. 

Q  And  his  altitude  stayed  at  that  figure,  four  thous¬ 
and,  when  you  saw  him  at  seven  miles  south?  A  i  Yes, 
sir.  | 

Q  And  he  was  at  four  thousand  when  you  saw  him 
at  five  miles  south?  A  Yes,  sir. 

Q  And  he  was  at  four  thousand  when  you  saw:  him 
three  miles  south?  A  No,  sir. 

Q  That  was  the  first  time  that  you  saw  his  altitude 
reduced,  after  he  left  his  position  at  five  miles  south? 
A  Yes,  sir. 

Q  When  you  say  altitude  four  thousand,  do  you  mean 
approximately  four  thousand?  A  Yes,  approximately 
four  thousand. 

3275  Q  And  by  “approximately  four  thousand,”  you 
mean  that  the  altitude  could  be  between  three  and 

four  thousand?  A  I  mean  approximately  four  thou¬ 
sand.  That  is  as  close  as  I  can  judge. 

Q  If  it  appears  that — well,  let  me  put  it  this  Wav: 
Was  this  plane  at  any  time  obscured  from  your  view 
by  the  clouds?  A  No. 

0  And  if  there  were  broken  clouds  on  this  day  at 
3,500  feet,  and  he  was  at  no  time  obscured,  would  you 
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be  willing  to  state  that  your  approximation  of  four 
thousand  is  such  that  it  could  be  reduced  to  3,500!  A 
I  don’t  understand  what  you  mean.  There  were  no  clouds 
at  3,500. 

Q  There  were  no  clouds  at  3,500?  A  No,  sir. 

Q  All  right. 

Mr.  Tigner,  it  is  a  fact  that  you  did  not  hear  the 
P-38  request  landing  instructions  when  he  requested  them 
the  first  time?  A  No,  that  is  not  a  fact. 

Q  Is  it  not  a  fact  that  you  did  not  hear  it,  and  Mr. 
Union  tapped  you  on  the  shoulder  and  told  you  that  the 
P-38  was  requesting  landing  instructions?  A  Mr.  Union 
advised  me  that  the  P-38  was  requesting  landing 

3276  instructions.  However,  I  have  a  vague  recollection 
of  receiving  that  call. 

Q  You  have  a  vague  recollection  of  receiving  it?  Isn’t 
it  a  fact  that  you  did  not  hear  it  at  all?  A  I  believe  I 
heard  it. 

Q  You  believe  now  that  you  heard  it?  By  that  do 
you  mean  you  have  a  present  recollection  of  having 
heard  it?  A  Yes. 

Q  Mr.  Tigner,  do  you  recall  Mr.  Union  tapping  you 

on  the  shoulder  at  anv  time  to  tell  vou  that  there  was 

*  * 

an  incoming  message  from  the  P-38?  A  No. 

Q  You  say  that  did  not  happen?  A  That  is  correct. 
Q  Did  anybody  tap  you  on  the  shoulder  to  tell  you 
that  the  P-3S  was  requesting  landing  instructions?  A 
No. 

Q  In  my  questions  I  have  just  asked  you,  I  referred 
to  Mr.  Union  as  having  done  it.  Suppose  I  ask  you  the 
same  question  with  respect  to  Mr.  Davis.  Did  Mr. 
Davis  tap  you  on  the  shoulder  and  say  “the  P-38  is 
requesting  landing  instructions”?  A  No,  he  did  not. 

Q  And  you  are  pretty  certain  about  that?  A  To  the 
best  of  mv  recollection,  ves. 

3277  Q  I  said,  are  you  pretty  certain  about  it?  A 
Yes. 
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Q  I  direct  your  attention  to  the  deposition  taken  in 
April,  1951.  I  don’t  think  I  can  ask  you  the  question 
I  want  to  read  to  you,  without  calling  your  attention  to 
a  few  immediately  preceding — page  74,  right  in  the  middle 


“Question:  When  was  it  that  you  next  saw  him,  and 
how  long  afterwards? 

“Answer:  I  don’t  know  how  long  afterwards.  I  next 
saw  him  on  the  east  heading  south  of  Alexandria  in  a 
left  turn  coming  around  from  east  to  the  northeast,  and 
Mr.  Union  advised  that  he  had  requested  landing  instruc¬ 
tions. 

“Question:  Mr.  Union  had  told  you? 

“Answer:  That  is  correct. 

“Question:  That  the  P-38  had  already  requested  land¬ 
ing  instructions? 

“Answer:  That  is  correct. 

“Question:  And  it  was  that  that  directed  youf  at¬ 
tention  to  look  at  him  again? 

“Answer:  Well,  Mr.  Davis  had  been  watching;  the 
aircraft  evidently,  or  he  saw  him  sooner  than  I,  and  he 
tapped  me  on  the  shoulder  and  pointed  to  him  (indi¬ 
cating),  and  I  issued  clearance  to  enter  the  traffic  pat¬ 
tern  to  the  P-38.  ; 

3278  “Question:  Well,  now,  at  that  point  when  Davis 
tapped  you  on  the  shoulder  the  P-38  had  already 
requested  landing  instructions?  j 

“Answer:  That  is  right.  j 

“Question:  You  didn’t  hear  that  request? 

“Answer:  No,  no,  I  didn’t. 

“Question:  But  Union  did  hear  it? 

“Answer:  That  is  correct.” 

Were  those  statements  true  or  false?  A  I  believe 
those  were — 

MR.  O’DONOGHUE:  I  submit.  Your  Honor,  that  is 
not  impeaching.  He  said  that  it  was  testified  Davis 
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tapped  him  on  the  shoulder  and  that  Union  spoke  to  him, 
and  there  is  nothing  contradictory  about  that  in  what 
he  has  read. 

MR.  BRESS:  He  denied  either  tapped  him  on  the 
shoulder  or  called  his  attention  to  it. 

THE  COURT:  What  difference  does  it  make  if  he 
was  tapped  on  the  shoulder,  if  he  was  told?  That  is  the 
main  thing.  X  will  let  it  stand  and  let  the  jury  determine 
if  there  has  been  anything  in  the  nature  of  a  statement 
made  from  the  stand  of  a  substantial  character  different 
from  what  counsel  has  read  to  the  witness. 

BY  MR.  BRESS: 

Q  Mr.  Tigner,  didn’t  you  testify,  three  minutes  ago, 
before  I  started  reading  these  questions  and  an- 
3279  swers,  that  neither  Mr.  Union  nor  Mr.  Davis 
tapped  you  on  the  shoulder  to  call  your  attention 
to  it?  A  No,  sir. 

*  *  *  * 

3281  THE  COURT:  Just  a  minute.  Such  energy  in 
the  morning  is  pleasant  to  see,  but  we  don’t  want 
to  expend  all  of  it. 

You  said  Mr.  Union  advised  you  the  P-38  was  re¬ 
questing  landing  instructions.  That  was  your  testimony 
a  few  minutes  ago. 

THE  WITNESS:  Yes,  sir.  But  in  the  phrasing  of 
the  question  there  vrere  some  facts  that  were  not  correct. 

THE  COURT:  What  were  the  facts  that  were  not 
correct? 

THE  WITNESS:  Mr.  Bress  stated  Mr.  Union  tapped 
me  on  the  shoulder  and  advised  me  the  P-38  had  re¬ 
quested  landing  instructions.  Mr.  Union  had  advised 
me  that  the  P-38  requested  landing  instructions,  but 
didn’t  tap  me  on  the  shoulder.  And  Mr.  Davis — 

BY  MR.  BRESS: 

Q  You  say  Mr.  Davis  tapped  you  on  the  shoulder? 
A  Yes. 

Q  They  both  called  your  attention  to  it?  A  Mr. 
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Davis  called  my  attention  to  the  location  of  the  air¬ 
craft.  He  said  nothing,  to  my  recollection,  about 

3282  it. 

Q  But  didn’t  I  ask  you  the  questions  as  just 

re-read? 

THE  COURT:  Now  of  course,  again,  he  was  advised, 
he  said  he  was  advised;  and  whether  he  tapped  him  on 
the  shoulder  or  shook  him  by  the  hand  doesn’t  make  any 
difference. 

MR.  O’DONOGHUE:  What  I  suggest,  Your  Honor,  is 
that  it  is  an  attempt  to  show  contradiction,  and  by  what 
has  been  done  time  and  time  again,  in  that  Davis  tapped 
him  on  the  shoulder  and  Union  said  these  things — which 
have  been  converted  in  these  questions  to  make  it  un¬ 
true. 

THE  COURT:  I  will  only  repeat  what  I  have;  said 
before,  that  these  things  of  going  into  the  deposition 
and  bringing  out  discrepancies  of  trivial  character  are  not 
important  and  they  constitute  a  waste  of  time. 

MR.  BRESS:  Of  course,  I  respectfully  disagree  with 
the  Court  in  characterizing  this  as  of  trivial  character. 

THE  COURT:  I  characterize  what  you  have!  just 
done  with  reference  to  the  questioning  of  this  witness  as 
a  waste  of  time.  Let  us  go  on.  We  have  been  here  a 
month.  If  he  tapped  him  on  the  shoulder,  or  whatever 
he  did,  he  said  he  advised  him. 

MR.  BRESS:  May  we  come  to  the  bench,  Your  Hbnor? 

THE  COURT:  No;  I  am  not  going  to  talk  aboxit  it 
any  further,  Mr.  Bress,  if  that  is  what  you  want 

3283  to  approach  about. 

MR,  BRESS:  Yes,  sir;  I  do. 

THE  COURT:  No,  sir. 

MR.  BRESS:  All  right,  sir. 

THE  COURT :  Thank  you. 

BY  MR.  BRESS: 

Q  When  this  advice  about  the  P-38  was  given  to;  you 
at  the  time  that  we  are  now  referring  to — advice  oral 
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by  Union,  physical  by  tapping  by  Davis — the  P-38  at 
that  time  was  headed  east  toward  the  Potomac  River,  was 
it  not?  A  I  believe  it  was  over  the  Potomac  River  about 
that  time,  or  northeast  in  the  heading,  yes. 

Q  And  it  was  then  seven  miles  out?  A  Seven  miles 
south;  that  is  correct. 

Q  And  from  that  direction,  at  that  place,  over  the 
river,  seven  miles  out,  did  you  continue  to  watch  the  P-38 
to  see  how  long  he  travelled  over  the  river?  A  Yes,  I 
did,  for  a  short  time. 

Q  And  how  long  did  he  travel  over  the  river?  A 
When  1  saw  him  he  was  in  an  easterly  heading  and  had 
just  started  a  left  turn  to  come  around  to  the  left,  to 
make  an  orbit  to  the  left. 

Q  At  that  time,  when  the  P-38  was  on  an  easterly 
heading — 

By  easterly  heading  you  mean  down  here  going 
3284  in  this  direction  toward  the  river,  and  you  saw 
him  down  here  over  the  river,  and  you  saw  him 
then  turning  left  going  north?  Is  that  right?  A  That 
is  correct. 

MR,  O’DONOGHUE:  I  submit,  Your  Honor,  this  map 
does  not  show’  seven  miles  from  the  airport.  So  it  might 
give  the  wrong  impression. 

THE  COURT:  It  is  in  the  general  direction,  isn’t  it? 
So  many  miles  south? 

MR.  O’DONOGHTJE:  Very  well.  I  just  wranted  to 
point  that  out. 

BY  MR.  BRESS: 

Q  I  am  not  pointing  at  the  map.  I  am  pointing  in 
this  direction.  But  anything  south  of  this  memorial  is 
more  than  three  miles  away?  A  Yes. 

Q  We  are  talking  now'  about  a  point  seven  miles 
awray.  You  have  him  flying  east  toward  the  Potomac 
River  and  see  him  over  the  river;  and  over  the  river  he 
then  turns  to  his  left  to  head  northeast.  Is  that  correct? 
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A  I  see  him  in  his  left  turn  turning  through  northeast, 
yes. 

Q  And  he  was  then  over  the  river  while  turning  north¬ 
east?  A  That  is  correct. 

3285  Q  What  was  his  heading  when  you  took  your 
eyes  away  from  him?  A  Northwesterly,  contin¬ 
uing  his  left  turn. 

Q  And  that  would  be  the  exact  path  a  plane  yould 
have  to  follow  in  order  to  comply  with  the  prescribed 
landing  pattern,  is  it  not?  A  No,  sir. 

Q  Is  not  a  plane  required  to  go  south  of  Alexandria, 
fly  east,  make  a  left  turn,  go  north,  then  turn  northwest¬ 
erly  and  then  northeasterly  in  order  to  enter  the  exten¬ 
sion  of  runway  3?  A  That  is  the  pattern,  ves,  isir — 
south  of  Alexandria,  then  north,  and  an  S-turn  after  he 
passes  the  power  plant. 

Q  Do  you  recall  whether  or  not  when  the  P-38  was 
making  a  left  turn,  heading  northeast,  northeasterly,  to 
northwesterly,  whether  you  had  any  radio  communication 
with  him?  A  That  is  the  time  I  was  issuing  the  land¬ 
ing  instructions  to  the  aircraft,  yes. 

Q  And  you  give  us  exactly  the  wording  of  those  in¬ 
structions — you  have  given  us.  A  I  don’t  believe  I 
made  any  verbatim  quote  on  it.  I  think  I  gave  you  the 
essence  of  what  I  said  to  the  aircraft. 

Q  Well,  you  have  given  it  to  us  several  times. 

3286  Was  anything  said  by  the  P-38  at  that  time — 
“Bolivian  P-38  on  final  approach”?  A  No,  sir. 

Q  If  it  was  said,  you  didn’t  hear  it?  A  I  didn’t  hear 
it;  no,  sir. 

Q  Now,  when  the  P-38 — let  me  get  this  clear — that  it 
is  a  fact  that  the  P-38  requested  landing  instructions, 
and  that  the  first  communication  from  the  tower  to  the 
P-38  was  “Are  you  requesting  landing  instructions?”  A 
No. 

Q  I  will  say  that  again.  When  the  P-38  requested 
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landing  instructions,  wasn’t  the  first  reply  to  him  from 
the  tower  inquiring  whether  he  was  requesting  landing 
instructions?  A  No,  sir. 

Q  In  order  that  I  may  be  fully  understanding  what 
your  negative  answer  means,  will  you  tell  me  what  was 
the  response  from  the  tower?  A  I  cleared  him  to  enter 
the  left  traffic  pattern  for  runway  3,  and  to  report  down¬ 
wind  leg  west  of  the  airport. 

Q  You  didn’t  inquire  of  him  whether  he  was  request¬ 
ing  landing  instructions?  A  Not  at  that  time,  no,  sir. 

Q  When  was  it  you  did  inquire  of  him  whether  he 
was  requesting  landing  instructions?  A  I  issued 

3287  him  a  clearance  to  enter  the  traffic  pattern  for 
runway  3  and  to  report  downwind  leg  west  of  the 

airport.  And  I  received  no  acknowledgment  from  that. 
So  then  I  requested  or  asked  him  if  he  was  requesting 
landing  instructions. 

Q  So  there  was  a  message  from  you  to  the  P-38,  in¬ 
quiring  of  him  whether  he  wanted  landing  instructions. 
A  That  is  correct. 

Q  Now,  when  he  requested  his  landing  instructions, 
do  you  remember  what  he  said?  A  No,  sir;  I  don’t 
remember. 

Q  Do  you  remember  why  he  said  he  wanted  landing 
instructions?  A  No,  sir. 

Q  I  think  you  have  already  testified  that  you  don’t  re¬ 
call  any  mention  by  him  of  engine  trouble.  A  That  is 
correct. 

Q  But,  as  a  matter  of  fact,  you  don’t  remember  what 
he  said  to  you  when  he  was  requesting  the  landing  in¬ 
structions?  A  I  don’t  remember  what  he  said.  But 
what  I  do  know,  he  said  nothing  about  engine  trouble. 

Q  And  at  that  time,  when  you  gave  him  the  clearance 
to  land  No.  2,  he  was  then  five  miles  south  of  the  airport? 
A  I  never  gave  him  clearance  to  land. 

3288  Q  You  never  gave  him  clearance  to  land  No. 
2?  A  That  is  correct*  I  never  did. 
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Q  When  you  gave  him  the  clearance,  when  he  was 
five  miles  south  of  the  airport,  you  say  that  was  a  clear¬ 
ance  to  be  No.  2  in  a  pattern?  A  He  was  No.  2  in  the 
traffic  pattern,  No.  2  in  the  sequence;  and  he  would  be 
No.  2  to  land,  when  it  was  his  turn  to  land. 

Q  And  you  contemplated  he  would  later  make  request 
or  you  would  later  tell  him  when  to  land?  A  I  asked 
him  to  report  downwind  west  of  the  field,  and  he;  said 
he  would  do  that;  and  I  excepted  him  to  report  down¬ 
wind  west  of  the  airport. 

Q  But  that  man  was  then  five  miles  out,  coming  with 
his  gear  down  and  coming  at  a  steep,  fast  descent  for 
runway  3.  Is  that  right?  A  At  which  time? 

Q  At  five  miles  out.  A  Yes. 

Q  When  he  was  at  this  point  five  miles  out,  was  he 
not  east  of  the  Masonic  Temple?  A  Yes,  he  was. 

Q  And  he  was  somewhere  between  the  Masonic  Temple 
and  the  Potomac  River?  A  That  is  correct! 

3289  Q  And  he  was  flying  due  north  or  northeast? 
A  Northeasterly.  j 

Q  And  in  the  direction  that  he  was  flying,  it ;  was 
necessary  to  make  some  adjustment  of  course  in  order  to 
land  on  runway  3,  was  it  not?  A  It  appeared  so,, yes. 

Q  Now,  do  you  know  the  distance  between  the  Masonic 
Memorial  and  the  west  bank  of  the  Potomac  River?  A 
No,  sir. 

Q  Would  you  say  it  is  approximately  a  mile?  A  I 
will  guess  for  you.  I  don’t  know. 

Q  Well,  will  you  say  it  is  a  mile  and  a  quarter?  A 
It  is  all  right  for  me  to  guess? 

THE  COURT :  Obviously,  if  he  doesn’t  know,  what  he 
might  give  in  the  way  of  an  answer  is  a.  guess. 

BY  MR.  BRESS : 

Q  What  I  want  to  know,  when  you  saw  him  between 
the  Washington  memorial  and  the  river,  five  miles  south, 
that  would  be  somewhere  down  here?  A  Yes. 
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Q  How  close  to  the  west  bank  of  the  Potomac  River 
was  the  P-38?  A  I  don’t  know  just  how  close.  He  was 
closer  to  the  Masonic  Temple  at  that  time. 

Q  A  heading  northeast  from  that  position 

3290  would  not  bring  him  into  the  runway,  would  it  not? 
A  I  don’t  quite  understand  what  you  mean  there. 

Q  I  mean,  was  he  flying  due  30  degrees?  A  No;  I 
don’t  believe  so. 

Q  He  was  flying  more  northerly,  was  he  not,  more 
like  10  to  20  degrees?  That  would  be  something  like 
this,  that  direction.  Is  that  right?  A  I  would  say  it 
was  less  than  30  degrees. 

Q  Well,  would  you  say  it  was  as  low  as  20  degrees 
he  was  flying?  A  I  would  say  it  was  approximately 
20  degrees. 

Q  Therefore  you  would  say  he  was  flying,  at  the  point 
you  saw  him  five  miles,  in  a  generally  northerly  direction, 
a  little  to  the  east?  A  A  general  northeasterly  direc¬ 
tion. 

Q  And  it  would  be  necessary  for  him  to  make  a  cor¬ 
rection  to  the  right  in  order  to  line  up  perfectly  with  the 
runway,  would  it  not?  A  I  would  think  so. 

Q  And  in  the  path  he  was  travelling,  on  a  line  be¬ 
tween  the  memorial  and  the  river,  there  would  come  a 
time  when  he  would  have  to  make  an  S-turn  to  get  to 
the  runway,  would  he  not? 

MR.  O’DONOGHUE:  It  seems  to  me  that  it  is  sup¬ 
posititious,  Your  Honor.  I  don’t  know  whether  it  is  a 
proper  question. 

3291  MR.  BRESS:  I  don’t  think  it  is  supposititious 
where  the  extension  of  this  runway  is.  When 

you  run  your  line  up,  it  goes  to  the  memorial  practi¬ 
cally. 

MR.  O’DONOGHUE :  It  is  what  this  man  did,  if  he 
did  something. 

THE  COURT:  Aren’t  we  concerned,  Mr.  Bress,  with 
what  he  actually  did,  rather  than  what  he  might  have 
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done?  In  other  words,  this  witness’  conclusion  as  to 
what  he  might  have  done  under  certain  circumstances  is 
one  thing.  But  the  only  thing  we  are  concerned  with  is 
what  he  did,  if  he  knows. 

BY  MR.  BRESS :  ! 

Q  Did  you  see  the  P-38  bear  to  its  left  and  then  make 
a  correction  to  its  right,  just  before  the  crash?  A  No, 
sir. 

Q  Did  you  see  the  P-38,  with  its  left  wing  higher 
than  its  right,  at  the  time  of  the  crash? — indicating  a 
bank  to  the  right?  A  No,  sir. 

Q  You  did  not.  Before  the  crash,  then,  I  understand 
all  you  saw  was  a  straight  approach  on  a  level  with 
horizontal  wings,  but  descending.  Is  that  correct? 

MR.  O’DONOGHUE:  I  don’t  understand  that  ques¬ 
tion.  Is  there  some  reference  to  a  bank  at  the  beginning 
of  it?  Whether  he  was  in  a  bank,  is  it? 

3292  MR.  BRESS:  Will  you  please  read  the  ques¬ 
tion? 

THE  COURT:  The  question  was  addressed  io  the 
witness,  and  maybe  the  witness  understands  the  ques¬ 
tion. 

Do  vou  understand  the  question? 

THE  WITNESS:  I  believe  I  did. 

I  didn’t  see  him  alter  his  course  at  all. 

BY  MR.  BRESS : 

Q  All  right,  sir.  And  it  is  your  testimony  that  from 
five  miles  out  from  the  point  of  crash,  he  did  not  alter 
his  course.  A  I  didn’t  see  him  alter  his  course. 

Q  And.  by  that,  you  mean  you  don’t  know  whether 
he  altered  his  course?  A  I  didn’t  see  him  alter  his 
course,  and  I  was  watching  him  all  of  the  time. 

Q  Then  what  you  did  see  is  that  he  did  not  alter  his 
course?  A  That  is  correct. 

Q  Mr.  Tigner,  with  respect  to  the  element  of  time 
within  which  you  could  have  acted,  could  you  tell  us  how 
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much  time  it  took  the  P-38  to  travel  from  his  point  when 
he  was  on  high  final,  five  miles  out,  to  the  point  of  the 
crash?  A  I  would  say  it  was  approximately  40  seconds. 

Q  And  you  say  that,  even  though  that  would  make  him 
travel  over  four  hundred  miles  an  hour? 

3293  MR.  O’DONOGHUE:  I  object  to  that,  Your 
Honor.  I  don’t  think  there  is  any  such  showing. 

THE  COURT:  We  went  over  that  yesterday,  didn’t 
we? 

MR.  BRESS :  I  wanted  to  give  him  a  chance  to  modify 
his  answer. 

THE  COURT:  But  it  is  your  computation  as  to  how 
fast  he  was  travelling,  not  by  the  witness.  There  is  no 
evidence  before  us  by  this  witness  as  to  how  fast  the 
P-38  was  travelling. 

You  can’t  compute  how  far  it  would  travel  in  a  given 
interval  of  time,  unless  you  know  the  rate  per  hour  of 
his  speed. 

MR.  BRESS:  We  do  know  from  the  witness  the  time 
— 40  seconds — and  the  distance.  With  time  and  dis¬ 
tance,  the  speed  is  arithmetical. 

THE  COURT:  The  speed  is  always  arithmetical,  if 
one  computes  it,  isn’t  it?  I  don’t  think  you  can,  under 
the  circumstances,  because  you  still  have  that  minus 
quantity.  You  have  computed  it  at  400  miles  an  hour 
he  was  travelling.  He  may  answer  it. 

Do  you  know  the  answer  to  that  question? 

THE  WITNESS :  May  I  have  the  question  again, 
please? 

MR.  BRESS:  I  will  withdraw  the  question. 

BY  MR.  BRESS : 

Q  When  you  say  that  at  five  miles  away  this 

3294  plane  was  on  high  final,  can  we  clearly  understand 
what  you  mean  by  “high  final”?  A  I  believe  that 

is  the  terminology  that  Mr.  Union  used. 
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Q  How  do  you  know  what  terminology  he  used?  A 
When  he  advised  me  of  the  position  of  the  P-38  at  that 
time. 

Q  Oh,  I  see.  Go  ahead.  A  I  believe  he  advised  me  it 
was  on  high  final.  j 

Q  Wliat  does  “high  final”  mean?  A  It  means  that 
he  is  on  a  line  approximately  with  the  runway,  descending 
towards  that  runway. 

Q  What  else  does  it  mean?  A  He  is  descending. 

Q  Coming  in,  straight  in,  for  a  landing?  A  Not 
necessarily. 

Q  WThat  does  “final”  mean,  when  a  plane  is  on  final? 
A  On  a  normal  final  it  would  mean  that  he  is  maybe 
making  a  landing,  yes,  or  a  low  approach. 

Q  What  does  “high  final”  then  mean?  A  It  m6ans  at 
an  extremely  high  altitude. 

Q  Coming  in,  straight  in,  for  a  landing?  A  Well,  I 
didn’t  interpret  it  that  way  when  I  was  advised  of  it. 

Q  You  interpreted  it  at  that  time,  did  you 
3295  not,  when  you  were  told  he  was  on  high  final  and 
you  looked  at  him,  that  it  looked  as  though  he  was 
coming  straight  in  for  runway  3?  A  It  appeared  he 
was  descending  in  a  northeasterly  heading. 

Q  That  was  obvious?  A  Yes. 

Q  But  what,  based  on  your  experience,  youi  inter¬ 
preted  that  which  was  obvious  to  mean  was  that  he  was 
coming  straight  in  for  a  landing  on  runway  3.  Isn’t  that 
a  fact?  A  I  didn’t  interpret  it  that  way  at  that  time, 
no,  sir. 

Q  You  did  not.  Mr.  Tigner,  page  102,  the  last  ques¬ 
tion  on  the  page,  I  asked  you  this  question  in  Aprilj  1951 : 

“Question:  By  ‘high  final’  you  mean  what?  Will  you 
define  that  for  the  record?  : 

“Answer:  It  looked  like  he  was  going  to  come — per¬ 
haps  that  he  may  come  straight  in  from  that  position, 
from  four  thousand  feet  straight  into  the  runway  3.” 
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Did  it  mean  something  different  then  than  it  means 
now?  A  No.  If  I  said  that  at  the  deposition,  that  is 
correct. 

Q  Why  didn’t  you  give  us  that  same —  A  But  that 
is  not  my  interpretation. 

Q  Can  you  tell  us  if  anything  has  occurred 

3296  since  then  to  make  you  change  your  interpretation? 
A  No. 

Q  When  you  said  that  the  DC-4,  when  he  was  turning 
onto  his  base  and  you  fixed  his  position  many  times  on 
cross-examination  by  Mr.  Warner  as  a  mile  and  a  half 
west  of  the  field —  A  Approximately  a  mile  and  a  half 
west,  and  slightly  a  little  to  the  south,  I  believe  it  was. 

Q  And  I  believe  when  you  were  requested  to  fix  it 
more  specifically,  you  fixed  it  a  mile  and  a  half  west  of 
the  south  end  of  runway  3.  Is  that  right?  A  Say  that 
again,  would  you  please? 

Q  That  when  you  were  asked  “What  do  you  mean  by 
a  mile  and  a  half  west  of  the  field?  There  is  a  big  area 
there.”  A  Yes. 

Q  You  fixed  that  point  as  a  mile  and  a  half  west 
of  the  south  end  of  runway  3.  Is  that  right?  A  Is  that 
where  I  have  my  X?  Is  that  what  you  have  reference 
to? 

Q  I  haven’t  gotten  to  the  X,  yet.  I  want  to  be  sure 
I  understand  your  answers  yesterday  to  Mr.  Warner. 
A  Yes,  I  believe  I  would  say  that  is  correct. 

Q  Is  that  right?  A  Yes. 

3297  Q  And  you  put,  then,  an  X  here  indicating  a 
position  to  represent  that?  A  Yes,  sir. 

Q  Now,  if  this  map  is  an  official  map,  and  the  scale 
here  is  400  feet  equal  an  inch,  a  little  over  13  inches  per 
mile,  the  distance  from  the  end  of  runway  3  to  vour  X  is 
just  about  that,  see?  A  Yes,  sir. 

Q  And  it  takes  13  inches  for  a  mile.  A  mile  and  a  half 
would  be  almost  20  inches. 
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So  that  we,  the  jury  and  the  Court,  will  understand, 
will  get  a  better  picture  of  the  nature  of  the  curve,  then 
is  it  a  fact  that  this  would  be  more  realistic  if  this  X 
mark  were  out  here  approximately  20  inches — and  I  don’t 

MR.  BRESS:  Has  anybody  got  a  ruler?  ;  Can  I 
borrow  a  ruler?  I  thought  I  had  one. 

MR.  AHERNE:  Here  is  our  ruler,  Mr.  Bress,  which 
you  had  the  other  day,  and  we  took  it  back. 

MR.  BRESS:  You  don’t  have  a  20-inch  ruler? 

MR.  AHERNE:  No;  I  am  sorry.  That  is  the  best 
we  can  do  for  the  moment. 

MR.  BRESS:  Where  are  the  inches  on  it? 

MR.  AHERNE:  There  are  inches  on  it,  and  centi¬ 
meters, 

MR.  BRESS:  And  we  agree  that  this  is  the  .inches? 
This  is  your  ruler. 

3298  MR.  AHERNE:  It  looks  like  it  is  inches  to 
me,  Mr.  Bress.  Wouldn’t  you  say  so? 

MR.  BRESS:  I  want  to  be  sure. 

MR.  AHERNE:  May  we  agree  that  the  ruler  has 
inches  on  it? 

BY  MR.  BRESS : 

Q  Taking  it  from  the  west  end  of  the  runway;  twelve 
point  zero — the  ruler  is  a  little  over  12  inches.  It  has 
a  point  twelve  point  zero. 

MR.  BRESS:  Would  anybody  like  to  check  me? 

MR.  O’HONOGHIJE :  You  are  doing  tine.  Go  right 
ahead.  i 

BY  MR.  BRESS : 

Q  And  eight  inches.  As  a  matter  of  fact,  it-  is  ex¬ 
actly  20  inches  from  the  west  end  of  the  runway  to  the 
end  of  this  map,  this  line  here,  where  the  map  is  glued 
onto  the  base.  That  is  20  inches,  from  here  to  here. 

So  that  if  it  is  a  fact  that  20  inches  would  be  to  this 
point  here,  then  the  curve  that  the  T)C-4  would  make 
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would  have  been  a  curve  like  this,  would  it  not?  Right? 
A  If  that  is  the  fact,  yes. 

Q  So  when  you  put  this  mark  here,  and  if  you  were 
aware  of  the  scale  at  the  time  you  put  it,  you  would  have 
put  the  mark  over  here?  A  I  wouldn’t  have  put  it 
that  far  over.  I  wasn’t  aware  of  the  scale  at  the 
time. 

3299  Q  I  understand.  But  now,  being  aware  of  the 
scale,  you  still  intend  to  state  he  was  a  mile  and  a 

half  west  of  the  south  end  of  runway  3?  A  Approxi¬ 
mately,  yes. 

Q  Isn’t  it  a  fact  that  you  did  not  see  the  DC-4  turn 
from  his  downwind  leg  to  his  base  leg?  A  Yes,  sir;  that 
is  a  fact. 

Q  You  did  not  see  him. 

And  weren’t  you  surprised  when  you  first  saw  this 
DC-4  already  on  base  leg?  A  No,  sir.  That  is  just 
what  I  expected  him  to  do. 

Q  You  weren’t  surprised  when  you  looked  up  and  saw 
the  DC-4  already  on  base  leg,  and  you  didn’t  see  him  turn 
onto  base?  A  No,  sir. 

Q  You  weren’t  disturbed  at  all  on  that  point  when 
you  saw  him  turning  to  base,  even  though  at  that  time 
you  knew  of  the  P-38?  A  I  did  not  know  of  the  P-38 
at  that  time. 

Q  You  didn’t  know  that  the  P-38  was  five  miles  out, 
headed  straight  in  on  high  final?  A  You  said  “turn¬ 
ing  base,”  now.  I  didn’t  see  him  turning  base. 

Q  You  did  not  see  Eastern  turning  base?  A  No. 
Q  The  first  time  you  saw  Eastern  was  when 

3300  he  was  at  this.  Point?  A  Well,  I  did  say  ap¬ 
proximately  a  mile  and  a  half — approximately. 

You  are  estimating  your  own  point  there. 

Q  Turning  on  base — I  mean  turning  from  downwind 
to  base — there  never  was  a  clearly  defined  turn  by  the 
DC-4  from  downwind  to  base,  because  he  was  in  a  con- 
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stant  roundhouse  turn.  Is  that  correct?  A  He  was  in 
a  constant  turn  from  this  base  into  final.  I  don’t  recall 
seeing  him  turn  onto  base. 

Q  That  is  right.  In  any  event,  if  it  was  a  clearly 
defined  turn  from  downwind  into  base,  you  didn’t  see  it. 
A  I  didn’t  see  it — according  to  my  recollection. 

Q  At  any  event,  he  was  at  a  point,  whether  we  put 
him  here,  here  or  here,  he  was  at  this  point,  in  a  north¬ 
erly-southerly  direction,  when  the  P-38  was  at  this  point 
you  have  mentioned,  five  miles  out  on  high  final?  A 
Yes.  He  was  more  in  a  southeasterly  heading,  however. 

Q  And  the  DC-4  at  that  time  was  headed  southeast 
in  a  bank,  making  a  left  turn?  A  Yes. 

Q  A  constant  turn.  Right?  A  That  is  correct;  yes. 

Q  Now,  the  heading  of  the  DC-4  at  that  time,  if  you 
made  an  arrow  or  used  this  ruler,  would  you  say 
3301  the  heading  was  due  south?  A  No. 

Q  Would  you  say  the  heading  was  like  that? 
A  Well,  I  don’t  know  just  what  the  heading  was.  It 
was  a  southeasterly  heading,  turning  all  the  time,  to¬ 
wards  runway  3. 

Q  Is  that  enough  easterly?  A  I  really  couldn’t  tell 
you  just  how  much  it  was.  I  don’t  think  it  was.  | 

Q  Was  the  nose  of  the  plane  headed  in  a  general 
south  and  southeasterly  direction?  A  A  general  south¬ 
easterly  direction,  ves. 

Q  And  the  altitude  was  eight  hundred?  A  Approxi¬ 
mately  eight  hundred  feet. 

Q  And  in  40  seconds  the  DC-4  descended  500 j  feet? 
A  Yes,  that  is  correct. 

Q  And  in  40  seconds  a  commercial  airliner  descending 
500  feet  is  descending  at  the  rate  of  750  feet  a  minute. 
A  I  don’t  know. 

I 

Q  Is  it  not  a  fact  that  750  feet  a  minute  is  twice  the 
rate  of  descent  for  a  DC-4  on  final?  A  I  don’t  know. 

Q  You  don’t  know.  You  would  not  say,  then,  that 
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the  rate  of  descent  of  this  DC-4  was  anything  abnormal? 
A  It  didn’t  appear  so. 

3302  Q  If  the  DC-4  was  at  this  point,  a  mile  and  a 
half  out,  and  made  a  roundhouse  turn  to  come 

around,  no  matter  how  short  he  made  it,  do  you  have  any 
idea  how  much  distance  that  DC-4  travelled  to  do  that? 
A  No,  sir. 

Q  Do  you  know  if  he  travelled  as  much  as  two  miles? 
A  I  have  never  taken  a  map  and  measured  it.  I  don’t 
really  know. 

Q  As  a  matter  of  fact,  Mr.  Tigner,  when  you  fixed  the 
position  of  the  DC-4  a  mile  and  a  half  west  of  the  field, 
you  fixed  it  here  in  court  as  a  mile  and  a  half  west  of 
the  south  end  of  runway  3.  Is  that  an  independent  recol¬ 
lection  of  where  you  saw  it?  A  No.  I  saw  him  ap¬ 
proximately  a  mile  and  a  half  on  his  turn  southwest  of 
the  airport. 

Q  Southwest  of  the  airport.  When  you  saw  him  at 
that  time,  he  wasn’t  a  mile  and  a  half  west  and  a  quarter 
of  a  mile  south  of  the  tower?  A  That  is  approximately 
right,  yes. 

Q  Then  the  distance  from  the  tower  to  the  south  end 
of  the  field  is  a  half  mile,  isn’t  it?  A  Approximately, 
yes. 

Q  And  if  it  is  a  quarter  mile  south  of  the  tower,  then 
you  would  have  to  put  the  DC-4  up  here  somewhere, 
would  you  not,  at  a  point  that  would  be  halfway 

3303  between  the  tower — you  would  have  to  put  him  up 
here  somewhere  in  that  general  area,  wouldn’t  you, 

and  not  down  here  south  of  the  field?  A  Yes,  sir;  that 
is  right,  if  that  is.  to  scale.  That  is  approximately  cor¬ 
rect. 

Q  So  that  you  then  saw  him  when  he  was  north  of 
the  field  a  quarter  of  a  mile.  A  No,  sir. 

Q  If  he  was  a  mile  and  a  half  west  of  the  field,  and 
a  quater  of  a  mile  south  of  the  tower,  would  that  not 
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make  him  a  mile  and  a  half  west  of  the  field  and  a  quarter 
of  a  mile  north  of  the  south  end  of  the  field?  A  j  Yes; 
he  would  be  north  of  the  south  boundary  of  the  airport. 

Q  Yes,  and  by  a  quarter  of  a  mile. 

If  you  saw  him  at  that  position,  which  would  be  a 
quarter  of  a  mile  up  here,  did  you  not  then  see  him 
making  a  sharp  turn  to  the  left?  A  No,  I  didn*t  see 
him  making  a  sharp  turn. 

Q  According  to  your  testimony,  this  is  where  you 
saw  him  at  the  time  just  before  the  crash? — Continu¬ 
ously  from  that  point  on?  A  That  is  correct,  yes,  sir. 

Q  You  say  he  wasn’t  turning  from  there  into  base. 
Is  that  correct?  A  I  didn’t  see  him  turn  into  his 
base. 

3304  Q  At  this  point  here  west  of  the  field  and  a 
quarter  of  a  mile  south  of  the  tower,  isn’t  a  plane 
ordinarily  there  on  downwind  leg?  Isn’t  that  the  down¬ 
wind  area?  A  Yes,  sir. 

Q  But  when  you  saw'  him,  he  wasn’t  on  downwind  leg; 
he  was  on  base  at  that  point?  A  That  is  correct. 

Q  And  by  being  on  base  at  that  point,  you  mean  he 
was  headed  southeast  at  that  point,  like  that?  Or  that? 
A  He  was  heading  southeasterly,  yes. 

Q  All  right,  sir. 

The  dome  of  the  tower  is  not  glass;  it  is  solid.  A 
That  is  correct,  yes,  sir. 

Q  You  cannot  see  up  through  the  ceiling  to  see  if  a 
plane  flies  overhead.  A  When  it  is  directly  over  the 
tower? 

Q  Yes.  A  No;  you  can’t  see  through  any  solid  ob¬ 
ject.  I 

Q  Have  you  seen  planes  come  in  from  the  northeast 
and  fly  across  the  field  over  the  tower,  over  to  this  area, 
here,  a  mile  and  a  quarter  west  of  the  field,  and  then 
make  a  turn  to  go  downwind?  A  Yes,  I  have  seen  that. 

Q  And  that  is  not  in  accordance  with  the  prescribed 
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pattern,  is  it?  Pardon?  A  It  is  close  enough, 

3305  yes. 

Q  Crossing  over  the  field,  where  other  traffic 
might  be  coming  in,  is  close  enough?  A  Yes,  sir,  at 
twelve  hundred  feet  above  any  inbound  traffic. 

Q  Doesn’t  the  prescribed  pattern  require  you  to  fly 
north  of  the  field,  from  the  northeast,  come  around  com¬ 
pletely  north  and  then  turn  left  on  downwind  leg?  A 
That  is  the  line  they  have  drawn  on  the  map  as  a  track 
over  the  ground. 

Q  Yes.  A  But  the  aircraft  are  not  expected  to  main¬ 
tain  that  track. 

Q  Not  exactly  on  that  particular  track?  A  That  is 
right. 

Q  But  they  also  have  a  track  there  that  takes  you 
just  north  of  the  Pentagon.  It  is  a  clear  violation  of 
law  to  fly  over  the  Pentagon,  isn’t  it?  A  No,  sir. 

Q  Is  there  any  pattern  of  any  kind  that  permits  fly¬ 
ing  over  the  Pentagon,  and  isn’t  that  a  restricted  area 
and  you  can’t  fly  over  it?  A  No,  sir. 

Q  Mr.  Tigner,  are  you  familiar  with  the  standard 
phraseology  that  we  talked  about  yesterday,  that 

3306  deals  with  instructions  to  a  pilot  who  desires  to 
shorten  his  downwind  leg?  Are  you  familiar  with 

that?  A  Yes,  sir. 

Q  And  isn’t  it  a  fact  that  whenever  it  is  desired  that 
a.  pilot  shorten  the  downwind  leg,  the  following  phrase¬ 
ology  will  be  used? — 

“Make  short  approach.” 

Is  that  the  standard  phraseology?  A  Yes,  that  is 
satisfactory. 

Q  Did  you  say  “that  is  satisfactory,”  or  “that  is  so”? 
A  That  is  so  and  that  is  satisfactory;  that  is  correct. 

Q  But  the  standard  phraseology  means  that  you  are 
in  joined  to  use  that  phraseology,  aren’t  you?  A  No, 
sir. 
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MR.  O’DONOGHUE:  I  object,  Your  Honor. 

THE  COURT :  He  may  answer  that. 

MR.  O’DONOGHUE:  As  a  matter  or  law,  or  what? 
THE  COURT:  That  isn’t  a  question  of  law.  It  is  a 
question  of  fact.  If  there  are  such  regulations,  and  if 
it  is  required  to  use  the  phraseology,  he  may  say  yes  or 
no. 

BY  MR.  BRESS: 

Q  Is  there  any  question  about  whether  you  are  in¬ 
structed  to  use  that  phraseology?  A  Yes.  i  I  be- 

3307  lieve  there  is  a  paragraph  on  it,  or  something  to 
indicate  in  it  that  you  may  use  the  most  applicable 

phraseology  or  term. 

THE  COURT:  The  question  was,  are  you  required  to 
use  the  language  counsel  has  indicated  by  virtue  of  what 
he  has  before  him  you  must  use?  Or  are  you  given  some 
leeway  there? 

THE  WITNESS:  You  are  given  some  leeway  in  that. 
You  are  not  required  to  adhere  strictly  to  that  phrase¬ 
ology. 

BY  MR.  BRESS: 

Q  So  far  as  the  phraseology  that  I  have  just  read, 
isn’t  it  a  fact  that  you  are  required  to  read  those  as 
written?  That  is,  that  as  far  as  the  capitalized  instruc¬ 
tions  are  concerned?  A  I  would  say  most  generally  you 
would  use  that  phraseology,  yes.  j 

Q  Haven’t  the  Army,  the  Navy  and  the  CAA,  haven’t 
they  all  issued  instructions  to  tower  men  that  when  you 
want  to  authorize  a  short  approach  you  shall  use  this 
language? —  j 

“Make  short  approach.” 

A  That  is  correct.  I  believe  that  is  written  in  there. 
Q  You  mean  that  you  don’t  have  to  stick  to  those 
three  words.  You  may  say  to  a  pilot,  “You  may  make  a 
short  approach,”  or  “You  are  authorized  to  make 

3308  a  short  approach,”  or  “You  may  make  a  shorty 
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approach.”  You  can  do  that?  A  A  “shorty”  approach? 

THE  COURT:  Well,  that  is  counsel's  characteriza¬ 
tion. 

BY  MR.  BRESS : 

Q  Is  that  the  kind  of  variation  you  'are  talking  about? 
A  I  mean  you  don't  necessarily  use  that  terminology, 
those  words. 

THE  COURT:  May  I  see  that,  please? 

MR.  GALIHER:  What  page  are  you  reading  from? 

MR.  BRESS:  Page  41  and  54. 

THE  COURT:  Page  54.  Well,  of  course,  this  was 
after  the  date  of  the  accident. 

MR.  BRESS:  No,  Your  Honor. 

THE  COURT:  I  don’t  know.  I  'am  only  making  an 
observation. 

MR.  BRESS:  Those  provisions  I  have  read  were  not. 
That  volume  contains  other  amendments  and  this  was 
printed  and  published  in  March,  1950.  But  the  para¬ 
graphs  I  relate  to  time  were  not  amended;  so  they  were 
in  effect  prior  to  that. 

MR.  BERNSTEIN:  The  fly  sheet  shows  that. 

MR.  BRESS:  Yes,  the  fly  sheet  shows  that. 

MR.  O'DONOGHUE:  Where  were  they  in  the  ones 
that  were  not  affected? 

MR.  BRESS:  We  tried  to  get  those,  'and  the 
3309  CAA  did  not  have  any. 

(-20)  BY  MR.  BRESS: 

Q  You  did  not  use  that  language  on  this  occa¬ 
sion? 

MR.  O’DONOGHUE:  Wait  just  a  minute,  will  you 
please?  I  am  not  sure  it  is  in  here. 

THE  COURT:  We  will  suspend  five  minutes  ahead 
of  time,  to  give  Mr.  Warner  a  chance  to  go  upstairs 
where  he  has  to  be  for  a  few  minutes. 

•  •  •  • 
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3321  BY  MR.  BRESS : 

Q  You  don’t  know  whether  in  connection  with 
this  clearance  you  say  you  gave  to  Eastern,  whether  you 
initiated  the  call  and  granted  the  clearance,  or  Eastern 
called  and  requested  clearance?  A  That’s  right,  j 

Q  And  you  don’t  really  recall  whether  you  saw  the 
DC-4  at  the  time  you  say  you  gave  him  the  clearance  to, 
land,  or  not?  A  I  don’t  remember  whether  I  saw  him 
at  the  time  that  I  cleared  him  to  land.  , 

Q  "Were  you  under  instruction  in  the  tower  at  the 
time  of  this  accident?  A  I  beg  your  pardon? 

Q  Were  you  still  receiving  instruction  when  you 
were  at  the  “A”  position  on  this  day?  A  We  always 
receive  instruction.  I  don’t  quite  understand  what  you 
mean. 

Q  Were  you  still  in  a  training  status?  A  No,  sir. 

Q  When  you  went  to  the  tower  at  the  beginning  in 
April  of  1949  did  you  remain  in  a  training  staths  for 
any  length  of  time?  A  Yes,  I  did,  but  I  don’t  know 
what  the  length  of  that  was. 

3322  Q  Did  that  training  status  period  extend  to 
November?  A  I  don’t  remember. 

Q  Were  Mr.  Union  and  Mr.  Davis  both  watching  you 
in  your  performance  of  your  work  on  the  “A”  position 
on  this  day?  A  I  don’t  quite  gather  what  you  mean. 

Q  On  November  1st  in  the  tower  on  this  occasion 
were  you  being  assisted  and  advised  in  connection  with 
what  you  were  doing  by  Union  and  Davis?  A  Not  to 
my  recollection,  no. 

Q  How  many  times  did  Union  call  to  your  attention 
that  morning  that  there  were  calls  coming  in  from  the 
P-38?  A  One  time,  I  believe,  if  I  am  not  mistaken,  one 
time  Mr.  Union  advised  me. 

Q  How  many  times  did  Davis  direct  your  attention  to 
the  P-38?  A  Two  times  I  recall. 


1462  A 


Q  As  a  matter  of  fact,  the  speaker  on  the  Baker 
channel  on  which  the  P-38  was  tuned  was  closer  to  the 
“A”  position  than  to  any  other?  A  As  I  recall  it,  yes. 

Q  And  for  that  reason  the  taxiing  instructions  to  the 
P-38  were  handled  by  the  “A”  position — you — instead  of 
by  the  ground  control  position,  which  is  “D”,  I  believe. 
A  That’s  correct. 

3323  Q  And  the  ground  controller  on  this  occasion 
was  Union?  A  No. 

Q  Who  was  the  ground  controller?  A  Joseph  Zaco. 

Q  And  he  would  ordinarily  in  the  usual  case  give  in¬ 
structions  for  taxiing,  and  so  forth,  on  the  ground — 
that  “D”  position  would  have  done  it — but  on  this  occa¬ 
sion  you  bandied  it  because  that  speaker  was  closer  to 
you.  A  That  is  correct. 

Q  That  would  mean,  because  that  speaker  was  closer 
to  you,  that  you  were  in  a  better  position  to  hear  trans¬ 
missions  from  the  P-38  while  it  was  in  the  air,  also?  A 
I  would  think  so,  yes. 

Q  As  a  matter  of  fact,  with  respect  to  this  clearance 
which  you  say  you  gave  to  Eastern,  you  didn’t  see  him 
at  the  time  you  gave  the  clearance;  might  it  not  well  be 
that  that  clearance  was  not  given  until  you  saw  him  a 
mile  and  a  quarter  west  of  the  field  in  the  position  which 
you  marked  X?  A  No,  sir,  it  was  prior  to  that. 

Q  With  respect  to  your  transmissions,  what  did  Mr. 
Union  say  to  you  concerning  the  P-38  requesting  for 
instructions?  A  I  don’t  remember  just  what  Mr.  Union 
said  He  advised  me,  and  I  understood  the  P-38 

3324  wanted  landing  instructions. 

Q  Were  you  then,  or  did  you  thereafter  trans¬ 
mit  to  some  other  plane?  A  I  don’t  know.  Do  you 
mean  at  the  time  that  Mr.  Union  advised  me? 

Q  Yes.  A  I  then  transmitted  to  the  P-38. 

Q  Did  you  then  switch  and  transmit  to  some  other 
plane?  A  No,  I  made  two  more  transmissions  to  the 
P-38. 
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Q  Did  you  then  transmit  to  some  other  plane?  j  A  I 
don’t  remember.  I  may  have.  I  don’t  know. 

Q  And  in  order  to  transmit  to  some  other  plane, 
would  you  have  to  change  the  frequency?  A  If  the 
other  aircraft  was  on  another  frequency,  yes. 

Q  The  only  plane  at  that  time  that  was  on  the  Baker 
frequency  with  whom  you  were  having  contact  was  the 
P-38,  were  you  not?  A  Yes. 

Q  So  that  if  you  did  transmit  to  any  other  plane  dur¬ 
ing  that  interval,  you  would  have  to  switch  the  key, 
either  the  button  or  the  toggle  switch  to  transmit  to  the 
other  plane?  A  Yes. 

3325  Q  You  don’t  remember  what  other  planes  you 
transmitted  to?  A  No,  I  don’t  recall  what  traffic 

1  had  at  that  time.  I  do  know  right  after  the  incident 
that  several  aircraft  came  over  the  airport. 

Q  Immediately  prior  to  the  transmissions  to  the  P-38 
to  make  the  360-degree  turn,  enter  the  pattern,  number 

2  to  land,  that  instruction  was  once  given  and  that  in¬ 
struction  was  twice  given,  is  that  correct?  A  No.  ; 

Q  That  was  only  given  once?  A  That’s  correct. 

Q  You  had  no  acknowledgment  of  that?  A  That’s 
correct. 

Q  At  the  time  you  told  him  to  make  a  360-degree 
turn  and  got  no  acknowledgment  to  that,  where  was  the 
P-38?  A  Approximately  five  miles  south  of  the  airport, 
4,000  feet. 

Q  You  got  no  acknowledgment  to  it?  A  That’s  cor¬ 
rect. 

Q  And  at  that  time  the  DC-4  was  at  the  point  X  that 
we  have  marked?  A  Yes,  sir. 

Q  Did  you  not  then  transmit  to  some  other  plane? 
A  No,  sir. 

3326  Q  Therefore,  other  planes  did  not  interfere 
with  vour  taking  care  of  the  P-38  and  the  DC-4 

from  that  point  up  to  the  time  of  the  crashl  A  That  is 
correct,  yes.  I 
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Q  And  from  that  point,  when  you  gave  the  P-38  that 
instruction,  he  was  five  miles  out,  and  no  other  planes 
interfered  with  your  communication  with  those  two 
planes?  A  That’s  correct. 

Q  Did  you  look  down  at  your  key  to  see  whether  or 
not  you  were  on  the  right  frequency  when  you  made 
this  transmission  to  the  P-38  as  to  which  he  did  not 
acknowledge?  A  Yes. 

Q  You  did  do  that?  A  Yes. 

Q  Every  time  you  transmitted  to  him  you  looked  down 
at  your  key?  A  Not  every  time  I  transmitted  to  him, 
no. 

Q  Well,  then,  there  were  times  when  you  did  trans¬ 
mit  that  you  didn’t  look  down  at  the  key  to  know  which 
frequency  you  were  pushing  down?  A  No,  -when  I  had 
once  depressed  his  frequency  I  could  then  transmit  to 
him  on  that  frequency. 

Q  Then  once  you  depressed  that  frequency  you  stayed 
on  that  frequency  right  to  the  time  just  before  the  crash 
wheD  you  made  your  final  instruction  to  the  East- 
3327  ern  plane?  A  I  don’t  remember. 

Q  If  the  wrong  switch  was  turned,  or  the  wrong 
button  was  depressed,  and  you  "were  giving  instructions — 
that  is.  if  one  other  than  the  Baker  channel  was  the  one 
tuned  in — it  is  clear,  is  it  not,  that  the  P-38  would  not 
hear  you?  A  Well,  in  this  case  it  was  depressed,  but  if 
the  incorrect  button  on  some  occasion  had  been  not — or 
had  been  depressed,  the  incorrect  button,  he  wouldn’t  be 
able  to  hear  it,  no. 

Q  And  from  the  time  you  gave  him  the  360-degree 
turn,  -when  he  wTas  five  miles  out,  all  the  way  to  the  time 
of  the  crash,  you  never  heard  one  word  from  the  P-38? 
A  That’s  correct. 

Q  When  you  gave  him  that  instruction  at  five  miles 
away  to  make  a  360-degree-tum,  etcetera,  you  then  looked 
avrav,  did  you  not?  A  No,  sir. 
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Q  You  continued  to  look  at  him?  A  Yes,  sir. 

Q  Didn’t  you  look  away  because  of  other  traffic?  A 
No,  sir. 

Q  Once  you  got  the  acknowledgment  from  him  when 
he  was  seven  miles  out,  did  you  then  look  away?  A 
When  I  finally  got  an  acknowledgment  for  his 

3328  clearance  to  enter  the  traffic  pattern? 

Q  Yes.  A  He  was  approximately  five  miles  at 
that  time  when  he  acknowledged  for  the  clearance  to  enter 
the  traffic  pattern.  And  then  I  looked  away. 

Q  Then  you  looked  away?  A  Yes. 

Q  When  you  looked  away  it  was  because  you  had 
other  traffic?  A  Apparently  so. 

Q  Did  you  transmit  to  the  other  traffic?  A  Appar¬ 
ently  so,  if  I  had  other  traffic. 

Q  And  when  you  transmitted  to  the  other  traffic  you 
had  to  change  frequencies?  A  Yes. 

Q  Then  you  had  to  come  back  to  the  P-38.  You  had  to 
then  change  frequencies  again?  A  Yes. 

Q  But  after  having  transmitted  to  other  traffic,  and 
you  went  back  to  the  P-38,  you  never  got  any  acknowl¬ 
edgment  from  the  P-38  thereafter?  A  That  is  right. 

Q  If  you  had  the  right  key  depressed  and  were  trans¬ 
mitting  to  the  P-38,  a  plane  on  the  ground  tuned  on  the 
ground  control  frequency  would  not  receive  the 

3329  message?  A  Now,  would  you  say  that  again, 
please? 

Q  If  you  transmitted  to  the  P-38  on  the  Baker  chan¬ 
nel,  a  plane  on  the  ground,  tuned  on  the  ground  control 
frequency,  would  not  get  that  message?  A  Ground  con¬ 
trol  frequency  being  121.9? 

Q  Yes.  A  No. 

Q  If  the  man  on  the  ground  control  frequency,  sit¬ 
ting  on  the  ground  in  the  plane,  heard  the  message,  that 
would  indicate  that  it  was  not  being  transmitted  on  the 
Baker  channel,  would  it  not? 
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MR.  O’DONOGHUE:  I  object,  Your  Honor — too  spec¬ 
ulative,  it  seems  to  me. 

THE  COURT:  He  may  answer. 

BY  MR.  BRESS : 

Q  Answer  the  question.  A  An  aircraft  tuned  to 
121.9  on  the  ground? 

Q  Yes.  A  No,  he  wouldn’t  hear  that. 

Q  But  if  he  did  hear  that,  that  would  indicate  that 
the  message  was  going  in  on  121  rather  than  on  the 
Baker  channel,  wouldn’t  it?  A  It  would  seem  so,  yes. 

Q  You  have  got  a  hand  microphone  and  the  hand 
microphone  has  a  little  button  on  it,  and  so  long 

3330  as  that  button  is  not  pressed  dowm  by  you,  no 
channel  is  blocked  out;  that  is,  you  can  have  your 

buttons  and  your  toggle  switches  pressed  down  on  two 
or  three  or  more  channels  at  one  time,  and  the  fact  that 
those  frequencies  are  turned — the  buttons  on  the  toggle 
switches — wmn’t  affect  the  messages  coming  in  on  those 
or  other  frequencies,  is  that  correct?  A  As  long  as 
you— 

Q  — don’t  depress  the  button  on  the  hand —  A 
That’s  correct. 

Q  Therefore,  if  you  wanted  to  transmit  simultaneously 
on  to  Eastern  on  the  119.1  channel — was  that  the  Eastern 
frequency?  A  Yes. 

Q  And  if  you  wanted  to  transmit  on  the  Baker  chan¬ 
nel  to  the  P-38,  you  could  have  both  keys  down  at  the 
same  time  and  the  fact  that  both  keys  were  down  at  the 
same  time  wrouldn’t  interfere  with  your  receiving  mes¬ 
sages  from  them,  is  that  correct?  A  As  long  as  I  did 
not  have  my — 

Q  So  long  as  you  didn’t  press  that  button  down  on 
the  mike,  is  that  right?  A  That’s  right. 

Q  And  the  only  time  that  it  would  cut  off  the  receipt 
of  messages  on  those  two  is  when  you  actually  pressed 
the  button  down  and  were  talking?  A  That’s  cor- 

3331  rect. 
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Q  I  should  modify  that — when  you  actually 
pressed  the  button  down?  A  Yes. 

Q  Whether  you  are  talking  or  not,  it  would  have  no 
effect — it  is  the  pressing  of  the  button  that  cuts  off  the 
receivers  on  the  frequencies  that  you  have  pressed  down, 
right?  A  That’s  correct. 

Q  Therefore,  if  you  wanted  to  notify  two  pilots  in 
a  short  span  of  time  as  to  a  hazardous  condition  that  is 
about  to  arise,  and  you  had  the  two  buttons  dr  keys 
switched  in,  you  pressed  dowm  on  the  button  on  your 
mike,  you  say  the  message,  and  they  both  get  the  same 
message,  is  that  correct?  A  Well,  we  were  not  sup¬ 
posed  to  use  simultaneous  transmission. 

Q  Will  you  now  answer  my  question?  A  Well,  not 
necessarily.  The  simultaneous  transmission — 

Q  You  mean  the  answer  to  my  question  is  “Not  neces¬ 
sarily”?  A  That’s  right,  because  simultaneous  i  trans¬ 
missions  decrease  the  modulation  and  lowers  your  output 
level  so  that  the  aircraft  may  not  receive  it — either  air¬ 
craft  may  not  receive  it. 

Q  You  don’t  know  to  what  extent  there  is  any 
3332  reduction  in  the  modulation?  A  I  don’t  know  to 
what  extent,  but  I  realize  that  it  existed. 

Q  You  never  heard  the  reception  on  a  radio  that  was 
receiving  on  one  frequency  alone  as  against  receiving  the 
message  on  a  simultaneous  broadcast  on  two  frequencies? 
A  No,  sir. 

Q  You  never  have?  A  No. 

Q  The  instructions  you  referred  to  about  not  using 
simultaneous  transmission,  that  doesn’t  apply  to  cases  of 
emergency,  does  it?  A  Well,  not  an  extreme  emergency. 

Q  Not  in  what?  A  Extreme  emergency. 

Q  Extreme  emergency.  A  As  a  last  resort,  j 

Q  You  didn’t  use  simultaneous  transmission  on  No¬ 
vember  1st?  A  No. 
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Q  Do  you  remember  my  asking  you  the  question  in 
April,  1951,  “Does  that  instruction  or  advice  that  you  re¬ 
ceived  apply  to  cases  of  emergencies?”  And  your  an¬ 
swer  was,  “Well,  no,  it  doesn’t.”  Do  you  remember  that? 
A  Yes,  I  do. 

3333  Q  You  today  use  the  word  “extreme  emergen¬ 
cies.”  A  Well,  emergency  then,  if  that’s  more  to 

your  liking. 

Q  And  my  question  then  was,  “It  does  not?” — follow¬ 
ing  your  answer,  “Well,  no,  it  doesn’t.” 

Let  me  read  it  again:  “Does  that  instruction  or  advice 
that  you  received  apply  to  cases  of  emergencies?”  An¬ 
swer:  “Well,  no,  it  doesn’t.” 

Question:  “It  does  not?”  Answer:  “If  it  is  neces¬ 
sary,  if  it  is  deemed  necessary  to  go  ahead  and  transmit 
on  two  frequencies,  why,  it  is  permissible  to  go  ahead.” 

Question:  “And  that  was  true  on  November  1,  1949?” 
Answer:  “Yes,  it  was.” 

Were  those  answers  correct?  A  Yes,  sir,  they  are. 

Q  I  asked  you  again  about  that  in  the  same  deposi¬ 
tion  at  129 :  Question :  “At  no  time  during  the  approaches 
of  the  planes  to  the  airport  did  you  use  simultaneous 
transmissions  to  them?”  Answer:  “No,  I  didn’t,  because 
we  have  the  military  frequencies  on  the  P-38  channel,  and 
if  the  P-38  wanted  to  talk  to  me,  why,  I  would  be  blocking 
him  out.  I  couldn’t  hear  what  he  was  saying  and  I  didn’t 
use  those  simultaneous  transmissions.” 

Question:  “You  could  have?”  Answer:  “I  could 
have.  ” 

A  Yes. 

Q  When  you  say  here  that  by  simultaneous 

3334  transmissions  you  would  be  blocking  him  out,  you 
mean  no  more  than  that  whenever  you  transmit  to 

any  plane  you  block  him  out?  A  Yes,  on  VHF,  that’s 
correct. 
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MR.  O’DONOGHUE:  I  don’t  understand  the  purpose 
of  reading  this  deposition.  It  seems  to  be  unnecessary 
to  refresh  the  witness’  recollection  or  to  impeach  him. 

MR.  BRESS:  I  think  it  clarifies  a  good  deal,  Your 
Honor. 

THE  COURT :  If  it  is  offered  merely  for  clarification, 
it  is  all  right. 

BY  MR.  BRESS: 

Q  You  didn’t  use  the  Aldis  lantern  on  this  Occasion, 
either,  did  you?  A  No. 

Q  The  Aldis  lantern  was  available  to  you,  was  readily 
handy?  A  Yes,  it  was. 

Q  Now,  your  testimony  was  that  the  last  message  you 
gave  about  “Turn  left,  turn  left,”  was  a  message  to  East¬ 
ern,  is  that  correct?  A  No,  sir. 

Q  What  was  the  last  message  to  Eastern  that  you 
were  giving  when  they  responded  before  you  even  com¬ 
pleted  talking?  A  Not  verbatim,  but  to  the  best  of  my 
recollection,  “Eastern  537,  make  an  immediate  left 
3335  turn,  traffic  of  P-38  above,  behind  and  to  your 
right. 

Q  That’s  all  you  said,  and  before  you  got  that  out 
of  your  mouth  they  already  responded?  A  That’s  cor¬ 
rect.  j 

Q  There  was  no  message  to  the  P-38  to  turn  left  or 
clear  left  that  was  given  just  a  second  or  two  before 
the  crash?  A  I  wouldn’t  say  it  was  that  short  a  time. 
There  were  two  transmissions  to  the  P-38  in  his  'descent. 

Q  But  there  was  only  one  message  to  the  P-38  to 
turn  to  the  left,  wasn’t  there?  A  There  was  the  first 
one,  make  the  360.  The  next  one  was  to  turn  left. 

Q  It  was  “Turn  left,  turn  left,”  wasn’t  it?  A  j  That’s 
correct. 

Q  And  didn’t  you  also  call  him  “Bolivian,  Bolivian, 
turn  left,  turn  left”?  A  No,  sir. 

Q  Yon  did  not  then  use  the  word  “Bolivian”  in  sue- 
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cession  like  that  at  any  time  in  transmitting  to  him?  A 
No,  sir,  I  did  not. 

Q  Do  you  know  what  essential  traffic  within  a  con¬ 
trol  zone  is?  A  Yes. 

Q  And  essential  traffic  within  a  control  zone 

3336  is  all  known  traffic  which  might  constitute  a  haz¬ 
ard,  is  that  right?  A  That’s  correct. 

Q  Which  might  constitute  a  hazard  to  the  aircraft 
involved?  A  Yes. 

Q  And  it  wras  your  duty  to  give  information  to  the 
pilots  to  assist  them  in  avoiding  collisions,  that  is  cor¬ 
rect?  A  That  is  correct,  to  assist  them  in  avoiding 
collisions. 

Q  And  to  give  such  information  to  pilots  to  assist 
them  means  to  give  it  to  them  timely?  A  Yes. 

Q  A  late  warning  is  no  warning,  is  that  correct? 

MR.  O’DONOGHUE:  I  suggest,  Your  Honor,  that  is 
merely  argumentative. 

THE  COURT:  That  is  a  question  of  conclusion,  isn’t 
it?  That  is  a  matter  for  the  jury. 

BY  MR.  BRESS: 

Q  By  giving  a  timely  warning  you  mean  that  a  warn¬ 
ing  given  in  sufficient  time  so  that  by  compliance  with  it 
a  collision  can  be  averted?  A  Would  you  repeat  that, 
please  ? 

Q  In  the  sense  in  which  you  say  it  is  your  duty  to 
give  a  timely  warning,  by  “timely”  you  mean  giving  the 
warning  in  sufficient  time  to  permit  the  plane  to 

3337  comply  and  thereby  avert  collision?  A  Yes. 

Q  With  respect  to  the  timeliness  of  your  com¬ 
munications,  let  me  ask  vou  wrhether  or  not  vou  used  some 
method  or  formula  in  arriving  at  the  estimate  of  40  sec¬ 
onds  as  the  time  w’hen  you  saw  the  P  38  five  miles  out, 
the  DC-4  one  and  a  half  miles  out,  up  to  the  time  of 
crash?  Did  you  use  any  formula  in  arriving  at  that 
number  of  seconds?  A  No,  sir. 
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Q  Is  it  just  happenstance  that  40  seconds  is  the  time 
it  would  take  a  plane  going  130  miles  an  hour  to  travel 
a  minute  and  a  half?  Is  that  just  a  happenstance? 

MR.  O’DONOGHUE :  I  object,  Your  Honor. 

MR.  BRESS:  I  think  this  is  proper. 

THE  COURT:  Haven’t  we  been  over  that  to  a  con¬ 
siderable  extent  yesterday,  about  the  40  seconds? 

MR.  BRESS:  I  am  trying  to  showT,  Your  Honor,  that 
the  time  element  had  to  be  longer,  and  I  now — 

THE  COURT:  That  is  all  right,  except  this:  Don’t 
let’s  go  into  detail  about  ground  that  has  already  been 

i 

ploughed. 

MR.  BRESS:  That  is  right.  There  is  a  lot  of  de¬ 
tail  that  I  have  eliminated  completely.  I  just  want  to 
hit  some  of  the  highlights. 

BY  MR.  BRESS : 


Q  Did  you,  in  arriving  at  this  40-second  figure, 
3338  compute,  or  have  someone  compute  for  you,  that 
40  seconds  is  the  time  it  takes  a  plane  going  130 
to  travel  a  mile  and  a  half?  A  No,  sir. 

Q  You  did  not?  A  No,  sir. 

Q  That  is  just  a  coincidence  that  it  works  out  to  that? 
A  That’s  my  approximation — 40  seconds. 

Q  You  were  aware  at  the  time  that  we  "were  referring 
to  the  DC-4  at  point  X,  the  P-38  five  miles,  in  the  direc¬ 
tion  in  which  both  planes  were  flying,  you  knew  that  the 
DC-4  was  coming  in  for  a  landing  on  runway  3  and  was 
descending.  A  Yes. 

Q  You  knew  that  the  P-38  was  on  high  final,  as  we 
have  alreadv  discussed.  Did  vou  not  then  know  at  that 
time  that  these  planes,  if  they  continued,  were  on  con¬ 
verging  courses?  A  No,  sir. 

O  You  did  not  know  that?  A  No,  sir. 


Q  Did  you  not  admit  that  you  knew  that  when 


T  in¬ 


terrogated  you  in  1951?  A  I  don’t  recall. 


0  I  will  ask  vou — see  if  T  refresh  vour  recol- 
*  •  • 


1472  A 


3339  lection — page  90:  “Let  me  see  if  I  can  understand 
from  you  today  what  is  the  fact  as  to  where  East¬ 
ern  was  when  you  first  saw  him,  or  did  you  ever  see 
him?”  Answer:  “I  saw  him  but  I  don’t  remember 
where,  I  have  no  recollection  of  where  I  saw  him.” 

Question:  “Well,  then,  were  your  answers  about  his 
being  on  a  short  base,  about  a  mile  and  a.  half  out,  pre¬ 
viously  given,  wrong?”  Answer:  “No,  that  is  correct, 
that  is  when  I  first  saw  him,  however.  I  remember  seeing 
him  a  mile  and  a  half  west  of  the  airport  on  base  leg 
and  I  can  remember  that  very  clearly  because  of  the 
converging  courses  then,  or  the  potential  of  that  P-38.” 
Do  you  remember  that  answer?  A  Yes,  sir.  If  I 
said  it,  that’s  correct. 

Q  So  that  you  were  aware,  were  you  not,  at  that 
time,  that  this  DC-4  coming  in  at  a  normal  landing 
speed,  would  take,  according  to  your  estimate  of  time, 
only  about  40  seconds  to  get  to  that  place.  You  described 
what  you  saw  of  the  P-38  and  you  knew  that  they  were 
on  a  converging  course  unless  something  was  done, 
right? 

MR.  O’DONOGHUE:  I  object,  he  hasn’t  said  he  made 
an  estimate  that  he  would  take  40  seconds  to  reach  a 
particular  point  when  he  first  saw  him. 

MR.  BRESS:  Your  Honor,  he  has  seen  many  planes 
from  that  position,  he  said,  come  in  to  land. 

THE  COURT:  Of  course,  this  is  a  rehash  of 

3340  what  the  witness  has  testified  to,  and  I  don’t  think 
that  we  should  enter  into  it  in  the  presence  of  the 

jury.  Let  the  jury  decide  it. 

MR.  BRESS:  Will  you  read  the  question  back. 

(The  pending  question  was  read.) 

THE  WITNESS:  Yes,  sir. 

MR.  O’DONOGHUE :  Objection,  Your  Honor,  there 
is  no  estimate  that  it  would  take  some  40  seconds  to 
reach  from  where  he  was  to  some  point — T  suppose  the 
point  of  the  collision. 


I 
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THE  COURT:  That  would  be  a  matter  of  redirect, 
wouldn’t  it?  I 

MR.  O’DONOGHUE:  I  don’t  think  so. 

THE  COURT :  The  question  has  been  asked,  Mr. 
O’Donoghue,  and  I  assume  the  witness  understood  it, 
and  he  has  given  an  answer.  I  can’t  get  into  his  mind. 
I  won’t  make  the  effort. 

MR.  GALIHER :  This  argument  is  not  one  that:  East¬ 
ern  is  entering  into,  and  we  feel  it  is  a  question  not  for 
the  jury,  as  Your  Honor  has  said,  but  for  the  Court  to 
decide,  because  it  does  not  seem  to  involve  us. 

THE  COURT:  That  is  correct.  You  call  my  atten¬ 
tion  to  the  fact  that  that  aspect  of  it  is  the  United  States’ 
case.  I  stand  corrected.  So  the  jury  will  overlook  and 
completely  exclude,  and  extrude,  if  it  is  already  there, 
from  your  mind,  anything  that  has  gone  on  in  the  na¬ 
ture  of  a  colloquy  between  the  Court  and  Counsel 
3341  for  the  plaintiff  and  counsel  for  the  United  States. 
It  doesn’t  affect  Eastern  at  all. 

MR,  BRESS:  That  is  on  this  last  question. 

THE  COURT :  Right. 

BY  MR.  BRESS: 

Q  These  planes  both  continued  on  the  same  courses 
and  finally  got  to  a  point  where  one  w*as  behind  the 
other,  is  that  correct?  A  The  P-38  was  always  behind 
Eastern.  I  don’t  quite  understand  what  you  mean  by 
“behind.” 

Q  By  behind  I  don’t  mean  south  of — the  P-38  was 
to  the  east  of  Eastern  and  south  of  it  at  the  beginning 
of  this  ?  A  That  is.  correct. 

Q  And  the  P-38  didn’t  change  his  direction;  the  DC-4 
changed  his  direction?  A  That’s  correct. 

Q  And  the  DC-4,  then,  on  its  roundhouse  turn,  pro¬ 
ceeded  in  to  the  line  of  flight  that  the  P-38  was — that  is, 
the  line  to  the  runway  or  close  to  the  runway.  A  Well, 
the  DC-4  eventuallv  got  lined  up  with  the  runwav  and  the 
P-38  did  not.  ‘  I 
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Q  The  P-38  was  always  slightly  off  a  perfect  line-up 
with  the  runway?  A  I  would  say  so,  yes. 

Q  So  that  if  the  P-38  had  continued  in  the 

3342  direction  that  he  was  going,  he  would  not  have 
come  in  like  this,  if  he  had  not  changed  his  course; 

he  "would  have  come  in  like  this,  is  that  correct  (demon¬ 
strating)?  You  say  a  little  bit — you  say  about  20  de¬ 
grees,  maybe  like  that.  There  had  to  come  a  time  when 
the  P-38  would  cross  the  extension  of  runway  three.  A 
Yes. 

Q  And  you  knew  that  the  DC-4  was  going  to  enter  a 
line  of  extension  of  runway  3?  A  Yes. 

Q  And  that’s  what  we  mean  by  that — that  they  were 
going  to  converge,  is  that  right — converging  courses?  A 
All  right. 

Q  But  it  was  not  until  a  matter  of  a  few  seconds 
before  the  crash  that  you  told  Eastern  anything  about  it, 
is  that  correct?  A  That’s  correct. 

Q  And  you  had  spent  your  time  communicating  to 
the  P-38  to  get  him  to  change  what  he  was  doing,  when 
you  knew  that  the  DC-4  was  a  big  liner  with  a  lot  of 
people  on  it,  and  the  P-38  just  had  the  one  pilot  in  it. 
You  knew  that  at  that  time,  didn’t  you?  A  I  didn’t 
know  how  many  people  were  on  the  Eastern  air  liner. 

Q  Ordinarily  a  commercial  plane  like  a  DC-4 

3343  coming  in  from  New  York  is  pretty  well  loaded 
with  people,  is  it  not?  A  I  would  say  so,  gen¬ 
erally. 

Q  You  now  know  this  one  had  fifty-five  people  on 
board?  A  Yes,  sir. 

Q  Now,  if  you  had  communicated  to  the  Eastern  plane 
and  the  Eastern  plane  had  responded  as  quickly  as  it 
did  respond  to  a  communication,  if  you  had  given  it  five 
seconds  before,  ten  seconds  before,  this  crash  would  not 
have  occurred,  would  it?  A  I  don’t  know. 

Q  Did  you  delay  vour  communication  to  the  Eastern 
plane  because  you  felt  that  the  Eastern  plane  could  always 
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see  the  P  38  until  he  got  lined  up  with  the  runway?  A 
No,  sir,  the  P-38  was  at  an  altitude  of  4,000  feet  the  first 
time  I  saw  him,  and  I  expected  him  to  continue  his  descent, 
west  of  the  airport,  downwind  leg,  as  he  acknowledged 
he  would  do. 

Q  What  was  the  P-38’s  altitude  when  he  was  at  the 
Washington  Memorial  on  a  line  east  of  the  Memorial 
three  miles  away  from  the  airport?  A  I  don’t  know. 

Q  What  was  his  altitude  here,  at  some  point  between 
the  river  and  the  Memorial?  A  I  don’t  remember,  I 
don’t  remember  what  his  altitude  was  at  that  time; 

3344  he  was  still  descending  rapidly. 

Q  If  he  started  at  4,000  feet,  five  miles  south, 
and  traveled  two  miles  north  to  get  to  a  line  of  the  Me¬ 
morial —  that  is,  to  get  to  somewhere  between  here  and 
here  in  that  travel  from  five  miles  to  three  miles,  in  that 
two  miles  he  descended,  did  he  not?  A  Yes,  he  did. 

Q  His  rate  of  descent  was  the  same  all  the  time,  wasn’t 
it?  A  Yes. 

Q  And  if  he  descended  from  4,000  altitude,  five  miles 
out,  to  300  feet,  at  the  time  of  the  crash,  he  descended 
actually  3,700  feet  in  approximately  four  and  a  half  miles, 
right,  taking  off  the  distance  of  a  half  mile  to  the  end 
of  the  runway?  A  Approximately,  yes. 

Q  And  four  and  a  half  miles,  3,700  feet,  would  give 
us  the  figure  as  to  how  much  he  was  descending  per  mile, 
and  would  then  tell  us  what  his  altitude  was  at  this 
point,  and  would  that  not  then  be  an  altitude  of  less 
than  2,500  feet?  A  I  don’t  recall  what  his  altitude  was 
at  that  point.  j 

Q  Then  I  understand  that  you  did  not  delay  your 
transmission  to  Eastern  because  you  were  counting  on 
the  fact  that  the  Eastern  plane  would  see  the  P-38 

3345  and  get  out  of  the  way  itself?  A  No. 

Q  Without  any  instruction  from  you?  A  No, 
I  didn’t  say  that. 

Q  You  didn’t  say  that?  A  No,  I  didn’t  say  that. 
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Q  Well,  what  is  the  fact,  then,  if  that  is  not  correct? 
A  The  fact  is,  when  I  first  saw  the  P-38  at  4,000  feet 
at  five  miles  I  called  him  and  asked  him  to  make  a  360 
to  the  left  and  told  him  that  he  was  number  2,  and  gave 
him  his  traffic.  He  didn’t  comply  or  acknowledge,  so  I 
called  him  again. 

Q  Gave  him  the  same  words  all  over  again?  A 
That’s  right,  and  I  immediately  went  to  Eastern  and  told 
him  to  make  an  immediate  left  turn. 

Q  You  got  the  words  that  you  used  in  these  instruc¬ 
tions  pretty  well  memorized,  haven’t  you?  A  Yes,  sir. 

Q  I  thought  so.  That  still  doesn’t  answer  my  ques¬ 
tion  as  to  whether  or  not  your  delay  in  the  transmission 
to  Eastern  was  because  you  felt  that  Eastern  could  see 
the  P-38  coming.  A  No,  that  wasn’t  my  reason  for  de¬ 
laying,  I  expected  the  P-38  to  report  west  of  the  field, 
which  he  said  he  would  do. 

3346  Q  Let’s  see  whether  or  not  the  P-38  had  been 
complying  with  any  of  your  instructions  right 
along.  As  a  matter  of  fact,  according  to  your  testimony, 
he’d  been  violating  everything  you  had  been  telling  him, 
right  along,  hadn’t  he?  A  I  don’t  believe  I  said  that. 

Q  Well,  first,  you  had  the  warning  from  Mr.  Davis 
to  vratch  the  P-38,  did  you  not?  A  I  wouldn’t  consider 
it  a  warning. 

Q  You  would  not?  A  No,  sir. 

Q  It  was  a  precautionary  measure?  A  Yes,  sir. 

Q  And  you  knew-  it  vras  an  old  type  fighter  plane,  an 
old  aircraft,  as  vou  described  it?  A  I  knew  it  was  a 
P-38. 

Q  You  had  never  seen  one  before?  A  Not  to  my 
recollection. 

Q  You  knew  that  he  was  a  foreigner?  A  No,  sir. 

Q  As  a  matter  of  fact,  you  had  seen  Bridoux  person¬ 
ally  up  in  the  tower  on  a  prior  occasion?  A  Yes,  sir, 
but  I  didn’t  know  he  was  a  Bolivian,  I  didn’t  know  he 
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was  flying  a  P-38,  all  I  knew  was  that  I  had  seen  him 
one  time  prior  to — and  I  didn’t  know  until  I  had  seen 
pictures  in  the  paper  that  I  had  seen  that  man  be¬ 
fore. 

3347  Q  But  you  knew  that — you  didn’t  know  he 
was  a  Bolivian,  you  didn’t  know  this  or  that,  but 

that  wasn’t  my  question;  my  question  was,  you  knew  he 
was  a  foreigner  and  spoke  with  a  definite  accent?  A 
No,  I  didn’t.  We  are  speaking  of  the  pilot  of  the  P-38, 
are  we  not?  I 

Q  Yes — I  mean  the  radio  communication  you  did  have 
with  him — there  was  nothing  about  his  language  that  in¬ 
dicated  he  was  a  foreigner?  A  Not  that  I  can  recall. 

Q  When  he  came  to  the  tower  some  time  before  this 
accident  to  talk  about  flying  his  Howard  plane  to  Beacon 
Field,  he  didn’t  speak  or  sound  like  a  foreigner?  A 
Certainly  he  did.  I  knew  him — I  saw  him  personally  at 
that  time. 

Q  You  knew  that  he  had  not  acknowledged  vour  first 
instruction  on  the  field.  A  Well,  he  did  it. 

Q  By  a  hand  wave,  which  was  not  the  proper  way 
to  do  it  according  to  you.  You  knew  that?  A  Yes. 

Q  You  knew  also  that  when  you  told  him  to  go  to  one 
runway,  according  to  you,  he  went  to  the  wrong  runway? 
A  Yes,  but  he  complied  with  my  instructions  to  hold 
clear  of  the  active  runway  and  make  a  180-degree 

3348  turn  and  taxi  back  to  runway  3. 

Q  And  you  know  also  that  he  took  off  op  run¬ 
way  3?  A  Yes. 

Q  And  you  knew  at  the  time  he  was  in  the  air  just 
before  this  40  seconds,  or  at  the  beginning  of  this  40 
seconds,  which  is  your  timing,  you  knew  that  he  had 
made  this  left  turn  in  violation  of  the  prescribed  pattern? 
A  I  wouldn’t  say  it  was  in  violation  of  the  prescribed 
pattern. 

Q  We  have  heard  that.  We  went  over  that  yesterday, 
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so  I  won’t  spend  any  more  time  on  it.  You  knew  that  he 
turned  left  after  take-off  on  runway  3,  right?  A  Yes, 
sir. 

Q  You  knew  also  at  that  time  that  he  had  failed  to 
acknowledge  the  messages,  your  communication  to  him, 
about  entering  the  pattern?  A  He  did  acknowledge. 

Q  You  knew  that  he  had  failed  to  acknowledge  some 
communication  that  you  had  made  to  him?  A  Yes,  hut 
he  acknowledged  the  next  two. 

Q  He  didn’t  acknowledge  the  first  one,  though?  A 
No,  not  the  first  one  to  enter  the  traffic  pattern,  he  did 
not  acknowledge,  no. 

Q  Next,  you  know  that  he  failed  to  comply  with  your 
second  instruction  to  him  to  enter  the  traffic  pat- 
3349  tern?  A  What  do  you  mean  bv  that  now? 

Q  Your  second  instruction  to  enter  the  pattern, 
that  he  was  number  two,  he  didn’t  comply  with  that?  A 
No — now  wait,  now,  you  are  a  little  out  of  line  there,  the 
traffic  pattern  to  No.  2?  Do  you  want  to  rephrase  that 
for  me? 

Q  There  was  at  the  time  that  he  was  five  miles  south 
your  transmission  to  him  as  to  entering  the  pattern? 
A  Yes. 

Q  He  was  number  2;  he  did  not  comply.  A  T  didn’t 
tell  him  that. 

Q  What  did  you  tell  him?  A  I  told  him  to  enter  the 
traffic  pattern. 

Q  That  is  what  I —  A  I  did  not  advise  him  that 
he  was  number  2  at  that  time. 

Q  But  he  did  not  enter  the  pattern?  A  No,  he  did 
not. 

Q  The  pattern  would  have  required  to  go  east  and 
follow  up  the  river  and  go  around?  A  That’s  what  I 
thought  he  was  doing. 

Q  But  you  saw  him  on  high  final?  A  T  saw  him 
descending  south  of  Alexandria. 
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Q  You  saw  him  on  high  final.  How  many  times  do 
we  have  to  go  over  that? 

3350  MR.  O’DONOGHUE:  He  has  never  character¬ 
ized  it  as  high  final. 

THE  COURT:  We  are  just  a  little  bit  later  than  we 
are  every  other  day  with  this  little  difficulty,  gentlemen. 
You  mav  inquire,  but  let’s  not  become  too  emphatic. 

BY  MR.  BRESS: 

Q  At  seven  miles  out  you  gave  him  a  360-turn,  did 
vou  not?  A  No. 

Q  At  five  miles  out  you  gave  him  a  360-turn?  A 
Yes.  ! 

Q  He  didn’t  comply  with  that?  A  No,  he  did  not. 

Q  Nor  did  he  acknowledge  that?  A  No,  he  did  not. 

Q  You  knew  all  those  things  about  him  and  vet  I  when 
you  see  these  two  planes  converging  on  a  collision 
course,  you  continue,  according  to  you,  to  talk  to  the 
P-38,  and  those  fifty  people  in  that  plane,  you  don’t  talk 
to  the  DC-4  at  all?  A  I  had  just  previously — 

MR.  O’DONOGHUE:  He  never  testified  he  saw  them 
converging  on  on  a  collision  course,  Your  Honor. 

MR.  BRESS:  I  am  using  “converging  on  a  collision 
course,”  which  is  shown  by  this  witness’  testimony. 

THE  COURT:  I  think  that  what  the  witness 

3351  has  testified  to  in  response  to  the  question  that  you 
asked  is  that  they  were  converging  on  approxi¬ 
mately  the  same  course.  It  may  ultimately  have  turned 
out  to  be  the  collision  course,  but  that  is  a  question 
that  cannot  be  resolved  at  this  moment,  so  you  |  don’t 
-want  to  use  that  word,  “collision  course.” 

MR.  BRESS:  I  don’t  mean  to  add  anything  jto  it 
other  than  what  I  demonstrated  at  the  board,  that  one 
was  going  to  have  to  cross  runway  3. 

'  BY  MR.  BRESS : 

Q  You  didn’t  turn  to  talk  to  the  DC-4  until  it  was 
a  quarter  of  a  mile  from  the  point  where  it  crashed? 
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A  I  would  say  approximately,  yes,  because  I  had  been 
talking  to  the  P-38. 

Q  And  at  a  quarter  of  a  mile  that  was  too  late,  wasn’t 
it?  A  It  was  apparently  too  late. 

Q  As  a  matter  of  fact,  at  the  speed  of  the  DC-4  at 
130  miles  an  hour,  it  only  took  about  seven  seconds  from 
that  point  to  the  point  of  crash?  A  I  don’t  know  what 
the  time  was. 

Q  You  never  saw  the  DC-4  break  in  two?  A  No, 
sir. 

Q  You  were  pretty  well  stunned  by  this  event,  I  as¬ 
sume.  A  Naturally. 

Q  And,  as  a  matter  of  fact,  just  as  the  planes 

3352  collided  vou  turned  awav?  A  No,  I  saw  the  P-38 
glance  off  to  the  right  and  hit  the  water,  and  I 

saw  the  splice  in  the  DC4.  Then  I  looked  away. 

Q  And  you  went  into  your  carash,  but  you  didn’t  see 
either  part  of  the  DC-4  fall,  and  don’t  know  where  they 
fell?  A  No,  sir. 

Q  You  stated  on  direct  examination  by  Mr.  O’Dono- 
ghue  that  the  place  where  the  collision  was,  was  between 
the  Memorial  Highway — Mount  Vernon  Memorial  High¬ 
way — and  the  water’s  edge,  is  that  right?  A  Yes,  I  be¬ 
lieve  I  did  say  that. 

Q  Do  you  know  how  close  to  the  highway,  or  how 
close  to  the  water’s  edge  you  fixed  that  point  of  impact? 
A  How  close  to  the  water’s  edge? 

Q  Yes.  A  No,  sir. 

Q  How  close  to  the  highway?  A  I  don’t  know. 

Q  How  close  to  anything?  A  T  don’t  know.  It  was 
over  land. 

Q  Oh,  yes,  we  know  that.  From  your  position  the 
planes  collided,  then  ricocheted,  and  vou  didn’t  see  the 
DC-4  go  down  at  all  before  vou  took  vour  eves  off,  and 
you  say  you  can  relate  that  point  of  impact  to 

3353  whether  it  was  over  water  or  over  land?  A 
That’s  correct. 
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Q  As  a  matter  of  fact,  you  don’t  know  whether  or 
not  it  occurred  in  the  State  of  Virginia  or  in  the  Dis¬ 
trict  of  Columbia,  if  the  District  of  Columbia  is  the  high 
water  mark?  A  It  definitely  happened  over  the  land. 

Q  Do  you  know  how  much  difference  there  is  between 
the  high  water  mark  and  the  low  water  mark?  A  No, 
sir. 

Q  But  that  fleeting  glance,  seeing  them  collide,  and 
turning  away  before  the  DC-4  could  fall,  that  is  all  the 
observation  you  had? 

MR.  O’DONOGHUE:  Object  to  any  such  characteriza¬ 
tion  as  a  fleeting  glance. 

THE  COURT:  You  can’t  characterize  the  witness’ 
glance.  You  don’t  mean  to  do  that,  I  know. 

MR.  BRESS :  I  withdraw  that. 

BY  MR.  BRESS: 

Q  Your  position  from  the  point  of  this  crash  is  a 
mile?  A  Approximately,  yes. 

Q  Half  mile  to  the  end,  south  end  of  the  field,  another 
half  mile  from  the  extension  of  runway  3  to  the  shore 
line  on  the  Virginia  side,  right?  Approximately  a  mile 
from  where  you  were  ?  A  That’s  correct. 

3354  Q  And  you  say  that  you  can  pinpoint  that 
crash  as  somewhere  between  the  edge  of  the!  high¬ 
way  and  the  water’s  edge,  which  is  a  distance  of  not 
over  a  hundred  feet,  is  it?  A  I  don’t  know  what  the 
distance  is. 

Q  You  don’t  remember  that  it  is  about  a  hundred 
feet?  A  No,  sir,  I  don’t  remember  the  distance. 

Q  But  at  a  distance  of  a  mile,  seeing  planes  in  the 
air,  you  can  pinpoint  it  as  to  whether  it  is  25  feet  this 
way  or  25  feet  that  way?  A  No,  sir,  but  I  can  pretty 
well  tell  whether  it  is  over  land  or  water.  ; 

Q  You  mean  you  can  tell  whether  it  is  50  feet  over 
the  water  or  50  feet  away  from  the  "water?  A  I  can’t 
get  that  close,  but  I  can  say  whether  it  is  over  the  land 
or  over  the  water.  I  can’t  say  50  feet. 
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Q  You  mean  from  a  position  a  mile  away,  you  can, 
with  your  capacity  for  estimating  distances  and  time, 
etcetera,  you  can  from  here  state  that  it  occurred  at  a 
point  between  the  edge  of  the  highway  and  the  edge  of 
the  water,  but  not  50  feet  or  a  hundred  feet  or  200  feet 
beyond,  over  the  water?  A  I  don’t  understand  your 
question  now. 

*  *  •  * 


3361  Cross  Examination  (Resumed) 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  I  didn’t  ask  you  any  questions  last  week 
about  these  flight  strips.  I  would  like  to  show  you  these 
flight  strips  and  ask  you  whether  or  not  I  am  correct 
in  mv  understanding  that  vou  cannot  identify  vour 
handwriting  on  any  of  them?  A  That  is  right,  sir.  I 
cannot  identify  it.  It  has  been  about  three  and  a  half 
years  since  I  wrote  it,  and  I  don’t  recognize  my  own 
handwriting  here. 

Q  The  “A”  position  that  you  were  holding  that  day 
would  have  ordinarily  prepared  the  strips  for  the  P-38 
takeoff  and  for  the  DC-4  landing?  A  The  “A”  position 
would  normally  All  out  the  arrival  slips,  but  not  the  de¬ 
partures. 

Q  In  other  words,  you  vrould  have  filled  out  the 

3362  arrival  strips  for  both  planes?  A  The  P-38  and 
the  DC-4? 

0  Yes.  A  Probably,  yes,  normally. 

Q  And  as  you  cannot  identify  your  handwriting  on 
those  two  strips  relating  to  the  arrival  of  those  two 
planes,  do  I  understand,  then,  that  you  are  not  in  a. 
position  to  tell  us  when  those  two  strips  were  prepared? 
A  No,  sir;  I  don’t  know.  I  don’t  quite  understand 
what  you  mean  there — as  to  the  date? 

Q  I  would  like  to  know  whether  or  not  ordinarily 
these  strips  are  prepared  in  advance  of  the  actual  land- 
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ing — are  they  not?  A  As  to  the  aircraft  itself,  you  are 
referring  to? 

Q  Yes.  A  Yes;  they  are  prepared  prior  to  the  air¬ 
craft’s  arrival. 

Q  And  since  these  strips  relating  to  the  landing  of 
both  planes  would  ordinarily  be  prepared  by  the  “A” 
position,  and  you  can’t  identify  your  handwriting  on 
those  two  strips,  do  I  understand  that  you  are  not  in  a 
position  to  tell  us  whether  these  are  really  the  original 
strips  that  were  prepared  just  before  the  two  planes 
were  coming  in  for  landing,  or  whether  these  strips  w^ere 
prepared  later?  A  Well,  I  don’t  recognize  my  hand¬ 
writing  on  there. 

3363  Q  Directing  your  attention  to  the  strip  there 
which  deals  with  the  Lockheed  Lodestar —  A 

Yes. 

Q  — does  that  indicate  that  the  Lockheed  Lodestar 
came  in  with  no  radio?  A  Yes,  it  indicates  that. 

Q  And  if  it  came  in  with  no  radio,  the  position  in 
the  tower  that  would  have  been  in  touch  with  that  Lock¬ 
heed  Lodestar  would  have  been  your  position,  “A”  po¬ 
sition?  A  Yes,  that  is  correct.  j 

Q  Do  you  remember  bringing  that  plane  in  without 
radio?  A  No;  I  just  vaguely  recall  it  now. 

Q  Is  that  handwriting  on  that  slip,  “No  radio,”  your 
handwriting?  A  I  can’t  recognize  my  owm  handwriting, 
because  we  write  under  rather  adverse  conditions  there. 
We  write  on  the  slope  board.  And  I  wouldn’t  say  it 
would  be  my  normal  handwriting. 

Q  Do  you  know  as  a  fact  that  the  time  recorded  on 
that  strip  for  the  landing  of  the  Lockheed  Lodestar  is 
in  error?  A  Do  I  know  that  it  is  in  error? 

Q  Yes.  A  No,  I  do  not  know*  that  it  is  in  error. 

3364  Q  You  do  not  know*  that. 

If  the  Lockheed  Lodestar  was  in  the  air  and 
had  not  yet  landed,  as  of  the  time  when  you  had,  at  11 :39 
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and  at  11:41,  two  Eastern  DC-3s  on  the  ground,  then  if 
that  were  a  fact,  the  time  for  the  landing  of  the  Lockheed 
Lodestar  vrould  be  wrong,  wmuld  it  not?  A  What  was 
the — 11:39,  and  what  w^as  the  other  one? 

Q  11:39  and  11:41.  Is  that  not  the  correct  time  for 
the  departure  of  two  DC-3s? 

Let  me  modify  the  question.  Is  not  the  time  for  the 
arrival  of  two  Eastern  DC-3s  shown  to  be  11:39  and 
11:41?  A  I  see  the  11:39.  I  don’t  see  the  11:41. 

MR.  BRESS :  Have  you  got  the  other  slips  ? 

BY  MR.  BRESS : 

Q  Will  you  assume  that  other  evidence  in  this  case, 
other  documentary  evidence,  will  show  that  two  Eastern 
DC  planes  landed,  one  at  11:39  and  the  other  at  11:41. 
Will  you  assume  that?  A  Yes;  all  right. 

Q  Well,  I  ask  you  now  whether  or  not  you  can  tell 
us  that  at  the  time  those  two  planes  landed,  this  Lock¬ 
heed  Lodestar  was  still  in  the  air?  A  Well,  that 
wouldn’t  be  correct,  from  the  indicated  strips. 

Q  If  that  is  a  fact,  what  I  have  just  stated,  that 
3365  the  Lockheed  Lodestar  was  still  in  the  air,  vrhen 
the  11:30  Eastern  and  the  11:41  Eastern  landed, 
then  this  strip  relating  to  the  Lockheed  landing  without 
radio  would  be  in  error,  would  it  not? 

MR.  O’DONOGHUE:  It  seems  to  me  merely  argu¬ 
ment,  Your  Honor.  I  don’t  think  it  is  a  proper  question. 

THE  COURT:  It  is  predicated  upon  a  supposition, 
up  to  now,  with  no  factual  basis.  There  is  no  indication 
that  the  Lockheed  was  in  the  air,  up  to  now.  It  was  in 
the  air  at  one  time. 

BY  MR.  BRESS : 

Q  Mr.  Tigner,  do  you  remember  this  Lockheed  -when 
he  was  west  of  the  field  on  base  leg?  A  No,  I  don’t 
recall  that  now. 

Q  Did  you  transmit  to  him  at  that  time?  A  I  don’t 
know  if  I  transmitted  to  him  at  that  time  or  not. 
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Q  Did  the  Lockheed  come  around  on  base  and  come 
on  final  and  land?  A  The  Lockheed  did  land.  I  just 
have  a  very  vague  recollection  of  it  now. 

Q  Do  you  recall  the  Eastern  ahead  of  the  Lockheed 
plane,  and  that  the  Eastern  was  on  the  runway  when 
the  Lockheed  was  still  in  the  air?  A  No,  I  don’t. 

3366  Q  I  direct  your  attention  to  the  questions  and 
answers  beginning  on  page  112  and  ending  on  page 

113  of  the  CAB  inquiry.  Beginning  at  the  bottom  of 
page  112,  the  Presiding  Officer  says  to  you: 

“Well,  how  did  the  Lockheed  get  in,  if  you  didn’t  have 
any  radio  contact  with  him?  You  had  other  traffic 
around  there.  How  did  he  get  in?” 

And  you  answered: 

“The  first  time  I  observed  the  Lockheed  he  was  west 
of  the  field  on  base  leg.” 

Do  you  remember  that?  A  No.  But  if  it  is  in  there — 
Q  Then  the  Presiding  Officer  said  to  you: 

“Then  what  did  you  do?  Did  you  give  him  a  light  or 
anything?  j 

“Answer:  No,  I  just  transmitted  to  him.  I  don’t  know 
what  frequency.”  ; 

And  then  you  were  asked —  ! 

“You  don’t  know  whether  he  received  it  or  not,  either? 
“Answer:  No,  sir,  I  don’t. 

“Question :  But  he  came  on  around  on  base  and  turned 
on  final  and  landed? 

“Answer:  Yes,  sir. 

“Question:  Did  you  have  any  radio  contact  with 

3367  him  after  he  got  on  the  ground?  j 

“Answer:  Not  to  my  knowledge.  I  don’t  recall 

that.” 

Then  the  Presiding  Officer  said: 

“Did  you  have  any  other  traffic? 

“Answer:  The  only  other  traffic  I  recall  was  the 
Eastern  that  was  ahead  of  him,  and  was  on  the  runway 
when  he  was  still  in  the  air.” 
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A  If  I  said  that,  that  is  correct,  then. 

Q  If  that  is  the  fact,  what  you  said  at  that  time, 
then  this  strip,  it  would  make  this  strip,  stating  that  the 
Lockheed  is  logged  in  there  at  11:35,  it  would  be  in 
error,  would  it  not?  A  No;  I  don’t  believe  so. 

Q  Can  you  explain  to  me  how  a  plane  could  land  at 
11:39,  and  how  another  one  could  land  at  11:41,  and  the 
plane  which  you  have  noted  there  as  landing  at  11:35 
not  be  in  the  air?  A  Well,  you  just  have  these  two 
strips  here.  Apparently  there  was  another  aircraft  that 
landed  before  11:35. 

Q  Suppose  I  also  told  you  that  about  a  half  hour 
prior  to  11:30,  there  was  no  other  Eastern  plane  that 
landed,  and  that  all  we  are  talking  about  is  the  Eastern 
planes  at  11:41  and  11:39.  A  Well,  I  don’t  recall 
336S  just  what  traffic  I  did  have  at  that  time. 

MR.  BRESS:  Will  Your  Honor  indulge  me  for 
just  a  moment? 

BY  MR.  BRESS : 

Q  You  have  no  strip  there  for  the  DC-3  Eastern  land¬ 
ing  at  11:41.  Is  that  correct?  A  That  is  correct.  I  do 
not. 

MR.  BRESS:  Can  we  agree  that  there  is  no  strip 
here  for  the  Eastern  plane  landing  at  11:41? 

MR.  O’DONOGHUE:  I  can’t  agree  to  that. 

MR.  BRESS:  All  right.  Is  that  not  one  of  the  group 
of  strips  that  is  missing  in  that  interval? 

MR.  BURKE:  I  don’t  think  so. 

MR.  BRESS:  Let’s  see  if  we  can  find  it. 

THE  COURT:  Of  course,  Mr.  Bress,  this  is  outside 
the  scope  of  the  direct  examination,  this  cross  examina¬ 
tion  on  which  you  are  proceeding  now.  And  you  indi¬ 
cated  to  the  Court  that  you  were  just  going  to  ask  a 
few  more  questions. 

I  don’t  want  to  inhibit  you  in  any  wmy  from  examining 
this  witness  to  the  fullest,  but  I  don’t  want  to  go  off  on 
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a  collateral  matter,  and  I  won’t  permit  it,  unless  it  is 
going  to  lead  somewhere. 

MR.  BRESS:  I  didn’t  think  this  line  of  inquiry  would 
go  this  far.  There  was  inquiry  on  the  prior  ex- 

3369  aminations  to  mine  concerning  these  strips,  and  I 
had  not  yet  gotten  to  those  strips. 

THE  COURT:  You  indicated  to  me,  when  we  ad¬ 
journed  on  Friday,  that  you  had  completed  the  cross 
examination. 

MR.  BRESS:  That  is  correct,  sir. 

THE  COURT:  All  right. 

MR.  BRESS:  I  thought  I  had  finished. 

THE  COURT :  All  right.  i 

MR.  BRESS:  But  in  looking  over  my  notes,  I  find  I 
failed  to  ask  him  anv  questions  about  these  strips.! 

THE  COURT:  All  right.  j 

BY  MR.  BRESS:  j 

Q  I  show  you  CAB  Exhibit  30-C — and  ask  that  it  be 
marked  for  identification  as  plaintiff’s  next  exhibit — and 
ask  you  what  that  document  is  (handing)?  A  It  is  a 
traffic  summary,  for  November  1st,  between  11  O’clock 
and  12:07. 

Q  And  that  summary  was  prepared  by  someone  in  the 
tower?  A  I  don’t  know. 

Q  That  summary  is  presumably  prepared  based  on 
the  existence  of  flight  strips?  A  Yes,  it  would  be. 

Q  It  is  supposed  to  represent,  on  one  page,  a!  sum¬ 
mary  of  all  the  flight  strips  of  the  planes  that  took 

3370  off  and  landed  between  the  hours  of  11  ahd  12. 
Is  that  correct?  A  Yes. 

Q  Will  you  look  at  that  summary  and  tell  me  if  that 
is  not  the  fact,  even  though  we  don’t  have  the  strip  here, 
or  have  not  been  able  to  find  one  of  those  strips,  that  an 
Eastern  plane  landed  at  11 :39,  and  another  Eastern 
plane  landed  at  11 :41.  A  Yes ;  that  is  indicated  on  here, 
that  11 :39,  and  11 :41. 
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Q  We  have  the  strip  for  11:39,  shown  on  the  bottom 
of  this  page,  Eastern  557. 

Have  you  seen  the  strip  for  the  11:41  arrival?  A  No. 

(The  Washington  Tower  traffic  summary,  November 
1,  1949,  was  marked  for  identification  as  Plaintiff’s  Ex¬ 
hibit  No.  27.) 

BY  MR.  BRESS : 

Q  Just  one  more  question:  Mr.  Tigner,  can  you  tell 
us  whether  or  not  it  is  a  fact  that  following  the  takeoff 
of  the  P-38,  you  at  any  time  saw  him  circle  the  field?  A 
What  do  vou  mean  bv  “circle  the  field”? 

Q  By  circle  the  field,  I  mean  go  around  the  field. 
A  No,  sir. 

Q  Did  you  at  any  time  see  him  at  a  point  north 
3371  of  the  field  and  over  the  river?  A  Yes. 

Q  And  isn’t  it  a  fact  that  from  that  time,  when 
he  was  north  of  the  field  and  over  the  river,  he  was 
headed  in  a  general  westerly  direction?  A  That  is  cor¬ 
rect.  He  departed  and  made  a  left  turn  and  proceeded 
westerly. 

Q  And  isn’t  it  a  fact  that  that  time  from  the  point 
of  the  crash  was  approximately  four  and  a  half  minutes? 
A  I  have  no  approximation  of  that  time. 

Q  Are  you  in  a  position  to  deny  that  from  the  time 
the  P-38  was  at  a  point  approximately  here,  when  he 
was  at  a  point  approximately  here,  that  it  was  four 
and  a  half  minutes  from  there  to  the  time  of  collision 
down  here? 

MR.  O’DONOGHUE:  I  object  to  that  question. 

THE  COURT:  Again  the  predicate,  Mr.  Bress,  is  a 
little  bit  up  in  the  air.  There  is  no  testimony  on  that. 
You  are  asking  the  witness  to  assume  something. 

MR.  BRESS:  If  the  Court  pleases,  the  witness  Mr. 
Cope  testified  directly  on  that,  that  he  saw  the  P-38  at 
that  time,  and  that  establishes  that  the  P-38  had  been 
circling  the  field,  because  how  could  it  have  done  what 
these  men  claim  in  four  and  a  half  minutes? 


1489  A 


MR.  O’DONOGHUE:  Wait  a  minute. 

THE  COURT:  You  are  drawing  an  inference 

3372  with  respect  to  the  testimony  in  the  presence  of 
the  jury.  That  is  for  the  jury  to  determine.  You 

may  ask  the  witness  a  question,  if  there  is  a  predicate 
laid  in  fact.  If  you  say  it  is,  I  won’t  dispute  it  with 
you;  but  I  don’t  recall  it  at  the  moment. 

MR.  BRESS:  There  was  testimony  from  the  witness 
Cope. 

THE  COURT:  That  being  so,  I  will  permit  the 
question  to  be  answered.  But  I  don’t  want  the  matter 
to  be  argued  before  the  jurv. 

BY  MR.  BRESS: 

Q  Are  you  in  a  position  to  deny  it  was  four  and  a 
half  minutes  from  the  time  he  was  north  of  the  field  and 
over  the  river,  to  the  time  of  the  crash?  A  I  don’t 
know  how  much  time  elapsed;  but  he  didn’t  circle  the 
field. 

Q  You  didn’t  see  him  circle  the  field?  A  I  didn’t 
see  him  circle  the  field. 

Q  Could  he  have  gone  from  a  point  north  of  the  field, 
over  the  river,  10  miles  west,  8  miles  west,  5  miles 
northwest,  as  you  put  it,  then  8  to  10  miles  west,  then 
south  of  Alexandria,  make  a  turn  around  Alexandria  as 
you  have  described,  and  come  to  this  crash  point  in  four 
and  a  half  minutes?  A  I  don’t  know  how  much  time 
elapsed.  But  that  is  what  he  did. 

3373  MR.  BRESS :  That  is  all. 

i 

Redirect  Examhiation 
BY  MR.  O’DONOGHUE : 

Q  Mr.  Tigner,  you  were  asked  a  question  by  Mr. 
Warner  about  when  the  P-38  was  on  the  runway,:  the 
taxi  strip,  and  you  testified  something  to  the  effect  that 
he  was  headed  towards  runway  3,  and  that  you  gave 
him  an  order  to  make  a  180-degree  turn,  and  he  headed 
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back  towards  runway  3.  Can  you  explain  what  you  mean 
by  that? 

Perhaps  you  could  do  it  better  with  the  map  and  the 
pointer.  A  (At  the  map:)  Well,  I  first  saw  him  at 
approximately  this  position  on  the  ramp,  and  told  him 
to  go  to  runway  3,  which  would  require  that  he  taxi  out 
this  taxi  strip  No.  6,  and  straight  ahead  to  runvray  3. 

But  instead  of  continuing  straight  ahead,  he  made  a 
left  turn  on  this  runway  9  and  27.  I  told  him  to  hold 
clear  of  runway  3  here,  because  I  had  traffic  on  final. 
And  if  he  had  continued  across  this  way,  he  would  have 
gone  on  to  runway  36. 

I  told  him  to  make  a  ISO,  which  would  be  a  U-turn 
from  this  position,  and  taxi  back  to  runway  3. 

Q  Which  he  did.  A  And  I  did  advise  him  to  use 
runway  36,  if  he  desired. 

3374  Q  After  you  told  him  that,  what  was  his  course? 
A  After  I  told  him  to  make  a  180? 

Q  Yes.  A  He  made  a  180  to  his  left,  and  taxied  up 
to  this  runup  for  runway  3. 

Q  And  where  did  he  go  after  that?  A  He  requested 
takeoff  clearance,  and  X  gave  him  takeoff  clearance  for 
runway  3. 

Q  Will  you  go  back  to  the  witness  chair,  please. 

Does  the  traffic  pattern  have  any  particular  height  to 
it?  A  At  that  time  I  believe  it  was  not  below  1200 
feet. 

Q  And  was  there  any  maximum  height  to  the  pal- 
tern?  A  Not  to  my  recollection;  but  it  was  normally 
maintained  at  about  1500  feet. 

Q  Between  1200  and  1500  feet?  A  Yes. 

MR.  BRESS:  I  object  to  the  answer  of  the  witness, 
if  the  Court  pleases,  as  to  what  was  the  height  of  the 
pattern,  and  what  was  normal,  unless  he  has  reference 
to  some  regulation  or  some  basis  for  fixing  that;  and 
move  his  answer  be  stricken. 
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BY  ME.  O’DONOGHUE : 

Q  Was  there  any  regulation  which  fixed  the  maximum 
height  in  the  pattern?  A  I  don’t  recall  any 
3375  regulation  that  stipulated  the  height. 

Q  Now,  was  there  a  regulation  that  while  in 
the  pattern,  before  being  given  clearance  to  land,  that 
a  certain  minimum  height  was  to  be  maintained?  A 
No.  Just  as  to  my  recollection,  it  wasn’t  above  1200  feet 
— not  below  1200  feet. 

Q  Not  below  1200  feet.  A  Not  below  1200  feet. 

Q  When  you  saw  the  P-38  below  Alexandria,  was  he 

in  the  pattern  at  that  time?  A  No,  he  was  not. 

Q  And  when  you  gave  the  first  instructions  to  him, 

was  he  in  the  pattern  at  that  time?  A  Which  instruc¬ 
tion? 


Q  The  instructions  after  he  requested  landing  in¬ 
structions.  A  No;  he  was  not  in  the  pattern. 

Q  And  how  high  was  he  at  that  time?  A  Are  you 
referring  to  the  360?  j 

Q  The  very  first  instruction  that  you  gave  him  after 
he  requested  landing  instructions?  A  After  he  received 
and  acknowledged  for  the  landing  instructions? 

Q  Well,  when  you  first  gave  an  instruction  to 
3376  him,  at  that  time?  A  At  that  point  he  was  at 
about  4,000  feet. 

Q  And  was  he  in  the  landing  pattern  at  that  time? 
A  No. 

Q  After  your  attention  was  called  to  him  by  Mr.  Un¬ 
ion,  and  you  looked  at  him,  was  he  in  the  landing  pat¬ 
tern  then?  A  No,  he  wasn’t. 

Q  Was  he  following  a  course,  or  was  he  not,  that 
would  have  enabled  him  to  get  into  the  landing  pat¬ 
tern?  ; 

MR.  PRESS:  Objection. 

THE  COURT:  Of  course,  I  haven’t  heard  the  ques¬ 
tion. 
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MR.  BRESS:  The  question  has  been  completed,  Your 
Honor. 

THE  COURT:  Has  it? 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

,MR.  BRESS:  This  is  redirect,  and  asks  for  a  conclu¬ 
sion.  He  can  ask  what  path  he  was  following. 

THE  COURT:  Well,  this  witness,  his  position,  his 
job,  so  to  speak,  was  to  observe  what  traffic  there  was 
and  whether  or  not  that  traffic  was  conforming  to  the 
regulations.  He  was  asked  questions  about  the  other 
planes  and  answered. 

BY  MR.  O’DONOGHUE: 

Q  Do  you  understand  the  question  now,  Mr.  Tigner? 
A  Would  you  ask  it  again,  please? 

Q  When  Mr.  Union  called  your  attention  to 
3377  him,  and  you  had  looked  at  the  P-38,  was  he  or 
was  he  not  pursuing  a  course  which  could  have 
brought  him  into  the  landing  pattern?  A  Yes,  he  was, 
and  that  is  what  I  expected  him  to  do. 

Q  What  did  you  expect  him  to  do? 

MR.  BRESS:  Objection. 

THE  COURT:  He  has  testified  that  is  what  he  was 
expecting  him  to  do. 

I  suppose  the  answer  to  the  previous  question  answers 
the  one  just  asked. 

BY  MR.  O’DONOGHUE  : 

Q  What  course  did  you  expect  him  to  follow  to  ac¬ 
complish  this? 

MR.  BRESS :  I  object. 

THE  COURT:  You  may  answer. 

THE  WITNESS:  Well,  he  acknowledged  that  he 
would  report  downwind  leg  west  of  the  field;  and  I  ex¬ 
pected  him  to  continue  his  descent  and  level  off  at  ap¬ 
proximately  traffic  pattern  altitude — around  1200  or 
1500  feet — and  come  over  the  field,  make  a  left  turn 
and  report  when  west  of  the  field  downwind  leg. 
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BY  MR.  O’DONOGHUE : 


Q  Was  his  course,  until  he  got  below  1200  feet,  con¬ 
sistent  with  compliance  with  your  order  to  get  into  the 
traffic  pattern,  or  wasn’t  it?  A  Yes,  it  'Was. 

3378  Q  And  at  what  point,  geographically,  did  he 
come  below  the  1200  foot  mark?  A  I  don’t  know 
geographically  at  what  point.  It  was  after  my  second 
transmission  to  him,  my  transmission  for  hi-m  to  turn 
left;  and  he  acknowledged  for  neither  one  of  these.  And 
he  continued  his  descent,  to  where  it  was  beyond  where 
it  would  be  normally  reasonable  for  him  to  level  off;  he 
continued  his  descent.  So  I  immediately  went  to  Eastern 
and  asked  Eastern  to  turn  left. 

Q  And  was  it  at  that  point  that  you  realized  that 
he  was  pursuing  a  course  inconsistent  with  getting  into 
the  traffic  pattern?  j 

MR.  BRESS:  Objection — objected  to  as  leading. 

THE  COURT:  Of  course,  I  will  sustain  the  objection 
to  that. 

BY  MR.  O’DONOGHUE : 


Q  Mr.  Tigner,  you  have  been  asked  about  the  state¬ 
ment  you  wrote  out  on  the  afternoon  of  the  day  of  the 
crash.  A  Yes,  I  have. 

Q  Was  it  that  day  or  some  other  time  that  you  wrote 
a  statement?  A  I  really  don’t  know. 

Q  Did  you  write  more  than  one  statement?  A  As  I 
recall,  I  wrote  one  rough  copy,  and  then  Rewrote 
3379  it  in  a  readable  form. 

Q  And  did  you  show  that  rough  copy  to  any¬ 
one?  A  I  don’t  recall  whether  I  did  or  not. 

Q  Did  you  receive  any  suggestions  as  to  any  changes 
to  be  made  between  the  rough  copy  and  the  final  copy? 
A  Not  to  my  recollection. 

Q  I  show  you  a  photostat,  Civil  Aeronautics;  Board 
Exhibit  No.  7,  which  purports  to  be  your  handwritten 
statement  concerning  the  collision,  and  I  ask  you;  if  you 
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can  identify  that  (handing  statement)?  A  Yes;  this  is 
the — 

Q  That  is  what?  A  This  is  the  statement  that  I 
wrote  up  at  that  time. 

Q  That  is  the  copy  you  made  from  the  rough  draft? 
A  Yes. 

Q  Did  you  make  any  changes  from  the  rough  draft 
to  this?  A  Not  to  my  recollection. 

MR.  O’DONOGHUE :  Will  you  mark  that,  please? 

(The  Tigner  statement  was  marked  for  identification  as 
Government  Exhibit  No.  2.) 

MR.  O’DONOGHUE:  I  would  like  to  offer  that  in 
evidence  at  this  time,  Your  Honor. 

MR.  BRESS:  May  we  come  to  the  bench  on  a  dis¬ 
cussion  of  that,  if  the  Court  pleases? 

3380  THE  COURT :  Very  well. 

(At  the  bench:) 

MR.  O’DONOGHUE:  In  view  of  the  suggestion  that 
changes  have  been  made  between  the  time  of  his  writing 
the  statement. 

THE  COURT:  If  it  is  offered  for  me,  I  am  not  im¬ 
pressed  by  the  fact  that  the  witness  has  made  deliberately 
changes  of  the  character  that  you  are  asking  about. 

MR.  O’DONOGHUE:  I  see.  I  am  only  offering  it 
for  you,  Your  Honor. 

THE  COURT:  What  about  the  situation  as  it  was 
last  Friday? 

MR.  BRESS:  In  what  respect?  You  mean  off-the- 
record  discussion? 

THE  COURT:  Yes — and  this  is  off  the  record  now. 

(A  brief  discussion  off  the  record  followed,  at  the 
conclusion  of  which  the  proceedings  were  again  recorded 
as  follows:) 

MR.  O’DONOGHUE :  I  will  withdraw  the  offer  of 
this  exhibit,  Your  Honor. 

THE  COURT :  Very  well. 

(Counsel  having  returned  to  the  trial  table:) 

MR.  O’DONOGHUE :  I  have  no  further  questions. 
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Recross  Examination 
BY  MR.  GALIHER: 

3381  Q  Mr.  Tigner,  as  I  understand  your  testimony 
to  Mr.  O’Donoghue  a  few  minutes  ago,  when  you 

observed  the  P-38  in  the  vicinity  of  Alexandria,  because 
of  his  altitude  he  was  not  in  the  pattern  and  at  that 
point  you  did  not  consider  his  position  at  all  critical.  Is 
that  right?  A  Yes,  that  is  correct — not  only  because  of 
his  altitude,  but  he  had  requested  landing  instructions, 
and  those  instructions  included  a  clearance  to  enter  the 
traffic  pattern  and  report  downwind  leg  west  of  the 
field,  and  he  would  not  have  been  in  the  pattern  until 
he  had  reported  west  of  the  field  in  downwind  leg. 

Q  As  a  matter  of  fact,  he  if  he  had  continued  in  that 
same  altitude,  he  would  not  have  been  a  hazard  to  any 
other  traffic,  because  of  the  height  and  because  of  the 
fact  that  he  wasn’t  in  that  pattern  at  4,000  feet? 

MR.  BRESS:  I  object  to  Mr.  Galiher’s  testifying. 

THE  COURT:  Well,  of  course,  the  same  disability 
attached  to  one  of  the  questions  you  asked.  This  is 
cross  examination,  too.  But,  even  so,  you  don’t  want  to 
testify,  I  know.  | 

MR.  GALIHER:  It  was  my  understanding  that  that 
was  the  effect  of  his  testimony,  and  I  was  simply  trying 
to  find  out  if  my  understanding  of  it  was  correct. 

THE  COURT:  The  effect  of  his  testimony  factually, 
or  the  effect  of  his  testimony  as  the  jury  might 

3382  possibly  conclude?  That  is  where  we  have  to  dis¬ 
tinguish. 

MR.  GALIHER:  Yes,  Your  Honor — as  to  what  the 
jury  might  conclude. 

THE  COURT:  If  you  ask  that  question,  and  that  is 
the  purpose,  I  will  exclude  it.  If  you  ask  what  the  effect 
of  his  testimony  is  by  way  of  recapitulation  of  what  he 
said — 
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MR.  GALIHER :  All  right,  sir.  Subject  to  Your 
Honor’s  suggestion,  may  I? 

THE  COURT:  That  is  a  pretty  fine  distinction. 

MR.  GALIHER:  Thank  you,  Your  Honor. 

THE  COURT:  If  it  is  a  distinction. 

MR.  GALIHER:  All  right,  sir. 

BY  MR.  GALIHER: 

Q  Do  I  understand  that  as  a  recapitulation  of  the 
testimony  with  respect  to  that? 

In  other  words,  because  he  was  at  this  height  of  4,000 
feet,  he  was  not  in  what  you  call  the  pattern,  until  he 
got  down  to  about  1200  feet,  and  therefore,  as  far  as 
you  were  concerned,  he  could  have  continued  and  gone 
north  right  across  the  field?  A  That  is  correct.  That 
is  what  I  expected  him  to  do. 

Q  And  you  did  not  expect  that  he  would  be  a  hazard 
to  any  other  traffic,  for  that  reason?  A  That  is  correct. 

He  had  advised  me  that  he  would  report  downwind 
3383  leg  west  of  the  field,  and  I  was  expecting  him  to 
continue  his  approach  to  the  Airport  so  as  to  re¬ 
port  west  of  the  field  downwind  leg. 

Q  Mr.  Tigner,  Mr.  Bress  on  Friday  asked  questions, 
when  he  had  this  manual  before  him,  which  is  the  ANC 
procedures  for  the  control  of  air  traffic — United  States 
Air  Force,  United  States  Navy,  United  States  Coast 
Guard,  Civil  Aeronautics  Administration. 

Do  you  recall  his  asking  you  some  questions  from  this? 
A  Yes,  sir. 

Q  Now,  exactly  what  is  this,  Mr.  Tigner?  Is  this,  one, 
a  manual  which  men  at  the  control  tower  were  given,  and 
with  which  they  are  suppose  to  familiarize  themselves? 
A  Yes,  that  is  correct. 

Q  And  this  is  a  sort  of  course  of  conduct  for  you  to 
follow  under  different  circumstances?  A  Yes,  that  is 
correct. 

Q  And  I  notice  from  the  forward  that  these  proced¬ 
ures — 
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MR.  BRESS:  I  object  to  this  line  of  interrogation, 
if  the  Court  pleases.  The  volume  itself — I  don’t  know 
what — 

THE  COURT:  I  think  probably — and  I  may  be  in 
error — the  purpose  of  the  examination  is  with  reference 
to  what  you  cross  examined  the  witness  on  the 
3384  other  day,  and  that  is,  whether  or  not  the  exact 
words  should  be  used,  rather  than  any  improvisa¬ 


tion.  j 

MR.  BRESS:  Yes.  I  don’t  object  to  any  interroga¬ 
tion  about  that. 

THE  COURT:  Is  that  the  purpose  of  it,  Mr.  Galiher? 

MR.  GALIHER :  Yes. 

MR.  BRESS:  But  if  he  is  reading  the  forward  of  a 
publication,  I  don’t  think  is  competent. 

THE  COURT:  I  suppose  the  question  is  whether  he 
must  use  the  exact  words  or  whether  he  may  improvise. 
So  I  assume  the  manual  would  be  offered  in  evidence  and 
the  jury  could  see  for  itself.  So  the  matter  is  as  broad 
as  it  is  long. 

You  may  answer. 

MR.  GALIHER:  I  have  no  objection  to  offering  it 
in  evidence. 

BY  MR.  GALIHER : 


Q  It  is  true,  is  it  not,  as  indicated  in  the  forward  of 
this  manual —  j 

“These  procedures  are  to  be  observed  by  air  traffic 
control  personnel  of  the  Air  Force,  Navy,  CAA  and  other 
civil  air  traffic  control  agencies.  However,  instances  will 
arise  where  air  traffic  can  be  controlled  more  efficiently 
and  safely  by  deviation  from  these  standards.  In  such 

j 

cases,  controllers  on  duty  are  expected  to  use  their 
3385  best  judgment. 

“Standard  phraseologies  for  use  in  air  traffic 
control  are  prescribed  in  this  manual,  but  these  cannot, 
of  course,  cover  every  situation  that  may  arise.  In 
all  cases,  however,  these  standards  require  that  clear- 
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ances,  and  information  shall  be  transmitted  as  clearly 
and  concisely  as  possible.” 

And  is  that  pretty  generally  what  you  men  in  the  con¬ 
trol  tower  try  to  follow?  A  Yes,  sir. 

MR.  BRESS :  I  move  that  the  question  and  the  answer 
be  stricken,  as  to  the  reading  from  the  forward  to  this 
publication. 

THE  COURT:  It  will  stand. 

BY  MR.  GALIHER: 

Q  And  it  is  also  true,  is  it  not,  Mr.  Tigner,  as  found 
on  page  No.  6,  under  1.0103,  that — 

“To  expedite  the  movement  of  aircraft  arriving  and 
departing  at  certain  airports  served  by  airport  traffic 
control  towers  established  by  competent  authority,  the 
control  of  IFR” — which  I  assume  means  Instrument 
Flight  Rules — “IFR  traffic  as  well  as  VFR” — which  I 
assume  means  Visual  Flight  Rules — “Is  delegated  to 
tower  personnel.” 

A  Yes,  that  is  correct. 

3386  Q  And  in  1.03,  on  the  same  page,  with  respect 
to  the  objective  of  air  traffic  control  service — 

“The  primary  objective  of  the  Air  Traffic  Control 
service  shall  be  to  promote  the  safe,  orderly,  and  expedi¬ 
tious  movement  of  air  traffic.  This  shall  include: 

“1.  Preventing  collisions  between  aircraft  and  be¬ 
tween  aircraft  and  obstructions  on  the  movement  area. 

“2.  Expediting  and  maintaining  an  orderly  flow  of 
air  traffic. 

“3.  Assisting  the  person  in  command  of  an  aircraft 
by  providing  such  advice  and  information  as  may  be  use¬ 
ful  for  the  safe  and  efficient  conduct  of  a  flight. 

“4.  Notifying  appropriate  organizations  regarding  air¬ 
craft  known  to  be  or  believed  to  be  in  need  of  search  and 
rescue  aid.  and  assisting  such  organizations  as  required.” 

A  Yes,  that  is  correct. 

Q  And  on  page  7,  1.0400,  Area  Traffic  Control — 
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“Area  Traffic  Control  is  administered  from  an  air  traf¬ 
fic  control  center  and  provides  Air  Traffic  Control  serv¬ 
ice  for  air  traffic  operating  within  a  specified  control 
area.” 

A  You  are  reading  about  the  air  route  traffid  control 
center. 

3387  Q  Yes,  sir.  A  Now,  would  you  read j  that  to 

me  once  more?  j 

Q  This  reads:  j 

“Area  Traffic  Control” —  j 

And  it  is  under  a  heading,  “Types  of  Service”-r- 

“Area  Traffic  Control  is  administered  from  an  air 
traffic  control  center  and  provides  Air  Traffic  Control 
service  for  air  traffic  operating  within  a  specified  control 
area.” 

A  Yes — and  that  is  in  reference,  not  to  the  tower, 
but  to  the  air  route  traffic  control  center. 

Q  Yes,  sir.  And  then  the  next  section,  which  says 
“Airport  Traffic  Control” — 

“Airport  Traffic  Control  is  established  to  provide  ade¬ 
quate  supervision  of  all  traffic  on  the  movement  area 
and  aircraft  flying  in  visual  reference  to  the  ground  in 
the  immediate  vicinity  of  an  airport.” 

A  Yes. 

Q  And  then  on  page  42,  under  “Airport  Traffic  Con¬ 
trol  Procedures” — 

“3.000.  An  airport  traffic  control  tower  is  responsible 
for  the  issuance  of  clearances  and  information  tp  pilots 
of  aircraft  for  the  purpose  of  preventing  collision  be¬ 
tween  :  j 

“1.  Aircraft  operating  on  the  ground  at  the 

3388  landing  area. 

“2.  Aircraft  and  vehicles  operating  on  the  land¬ 
ing  area. 

“3.  Aircraft  in  the  traffic  pattern,  and  landing  and 
taking  off  at  the  landing  area. 
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“4.  Aircraft  operating  under  instrument  flight  rules 
after  control  of  such  aircraft  has  been  delegated  to  the 
tower  by  the  appropriate  air  route  traffic  control  cen¬ 
ter.” 

A  That  is  correct. 

Q  And  under  “Control  of  Traffic  on  and  in  Vicinity 
of  Landing  Area,”  page  44,  section  3.100 — 

“Airport  traffic  controllers  shall  maintain  a  continuous 
"watch  on  all  visible  flight  operations  in  the  control  zone, 
including  aircraft,  vehicles,  and  personnel  on  the  landing 
area,  and  shall  control  such  traffic  in  accordance  with  the 
procedures  set  forth  herein  and  all  applicable  air  traffic 
rules.  If  there  are  other  landing  areas  within  the  zone, 
traffic  at  all  landing  areas  within  the  zone  shall  be  co¬ 
ordinated  so  as  to  eliminate  any  hazardous  conflictions  of 
traffic  patterns.” 

A  Yes,  that  is  correct. 

Q  And  on  page  64,  section  3.411 — 

“Clearance  to  Enter  Traffic  Pattern. 

3389  “Clearance  governing  flight  from  a  visual  report¬ 
ing  point,  holding  point  or  fix,  or  other  outlying 
point  to  the  traffic  pattern  at  the  landing  area  shall  be  in 
the  following  form: 

“1.  (Flight  identification) 

“2.  THIS  IS  (name  of  tower)  TOWER 
“3.  (Reporting  point) 

“4.  (Time — minutes  only) 

“5.  AT  (altitude  in  thousands  and  hundreds  of  feet) 
“6.  CLEARED  TO  ENTER  TRAFFIC  PATTERN  ' 
“7.  AT  (specified  altitude)  (if  necessary) 

“8.  RUNWAY  (number  of  runway  in  use) 

“9.  WIND  (direction  and  velocity) 

“10.  (Any  special  information).” 

A  That  is  correct,  yes,  sir. 

Q  And  3. — I  didn’t  read  that  entire  section — 3.4110. 
The  balance  of  the  section  deals  with  suggested  trans¬ 
missions,  which  I  will  not  read.  I  will  go  to  3.4110 — 
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“The  clearance  to  enter  traffic  pattern  is  issued  to  a 
pilot  whenever  it  is  desired  that  the  aircraft  approach  the 
landing  area  in  accordance  with  current  traffic  patterns. 
If  clearance  to  enter  traffic  pattern  is  not  appropriate  for 
the  existing  traffic  conditions,  alternate  clearance  such  as 
‘CLEARED  TO  LAND,’,  or  ‘CLEARED  TO  (speci- 

3390  tied  holding  point,’  may  be  issued  at  the  discretion 
of  the  controller.” 

A  That  is  correct. 

Q  And  3.4111,  on  the  same  page — 

“The  clearance  to  enter  traffic  pattern  should:  not  be 
confused  with  the  clearance  to  land  since  the  former  is 
issued  when  the  aircraft  is  some  distance  from  the  field 
and  traffic  conditions  will  not  permit  the  issuance  of  a 
landing  clearance.” 

A  That  is  correct. 

I 

Q  And  the  next  section,  which  follows  on  page  60 — 

“3.4112.  When  it  is  desired  to  clear  an  aircraft  to 
enter  a  traffic  pattern  which  is  not  a  conventional  left- 
turn  pattern,  or  where  more  than  one  pattern  exists,  the 
phraseology  may  be  modified  to  include  the  designation  of 
the  pattern  desired.  An  example  for  clearance  into  a 
right-turn  pattern” — 

And  then  follows  a  clearance  into  a  right  traffic  pat¬ 
tern,  which  starts  with  3.412 — 

“Clearance  to  Land.  A  clearance  to  land  shall  be  in 
the  following  form” — 

And  then  they  follow  with  the  same  numbered  sug¬ 
gestions,  it  would  appear,  as  appared  with  that  other 
clearance  I  read  you  on  the  page  before  that.  A  Yes. 

Q  It  is  a  little  different. 

3391  THE  COURT:  When  you  stated  that  vou  con- 

•  •  •'  i 

tacted  the  DC-4  north  of  Beltsville  and  designated 
it  to  make  its  approach  to  runway  3,  was  it  in  the  traffic 
pattern  at  that  time? 

THE  WITNESS :  No,  sir. 
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THE  COURT:  Was  it  in  the  traffic  pattern  at  the 
time  that  you  gave  it  clearance  to  land? 

THE  WITNESS:  I  don’t  recall  at  just  what  point  I 
cleared  Eastern  to  land.  I  don’t  know  that  he  was 
definitely  west  of  the  field  on  a  downwind  leg  when  I 
cleared  him  to  land. 

THE  COURT :  When  was  the  next  time  you  saw 
Eastern  after  you  contacted  him  at  Beltsville? 

THE  WITNESS:  I  just  have  a  vague  recollection  of 
seeing  Eastern.  I  don’t  remember  what  his  path  was 
over  the  ground,  sir. 

MR.  GALIHER:  Your  Honor,  perhaps  I  can  clear 
that  up  by  refreshing  his  recollection. 

*  *  #  * 

3393  THE  COURT :  All  right. 

I  had  asked  the  witness — or  let  us  put  it  this 

way: 

The  first  time  you  saw  Eastern,  or  had  any  contact 
with  Eastern,  was  north  of  Beltsville,  when  you  desig¬ 
nated  for  that  plane  runway  3.  Is  that  correct? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  When  was  the  next  time  you  saw 
Eastern? 

THE  WITNESS:  I  don’t  have  any  positive,  I  don’t 
have  any  recollection  of  what  Eastern  flight  path  was. 

THE  COURT:  That  isn’t  the  question.  My  ques¬ 
tion  now  to  you  is  when  is  the  next  time  you  saw  East¬ 
ern? 

THE  WITNESS:  The  time  that  I  can  positively 
remember  in  my  mind,  I  can  visualize  it  right  now, 
is  a  mile  and  a  half  west  and  slightly  southwest  of 
the  tower. 

THE  COURT:  My  question  was  and  now  is,  at  the 
time  you  saw  them,  one  mile  west  of  the  tower,  was 
Eastern  in  the  usual  traffic  pattern? 

THE  WITNESS:  He  was  in  the  traffic  pattern  at 
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that  time  and  had  already  been  cleared  to  land  on  run¬ 
way  3  at  that  time.  ; 

MR.  GALIHER:  Your  Honor,  I  wish  to  offer  the 
statement  of  Mr.  Tigner.  I  haven’t  shown  it  to  him, 
but  I  assume  Mr.  Bress  will  stipulate  that  that  is 
the  statement  he  has  previously  talked  about,  the  writ¬ 
ing  in  his  own  handwriting. 

MR.  BRESS:  I  would  rather  have  the  original. 

3394  MR.  GALIHER :  I  don’t  have  that. 

THE  COURT:  When  you  say  he  was  in  the 
traffic  pattern  at  that  time,  what  was  his  heading? 

THE  WITNESS:  He  was  on  a  southeasterly  head¬ 
ing  at  that  time,  on  his  base  leg,  Your  Honor. 

THE  COURT:  On  a  base  leg?  j 

THE  WITNESS:  Yes,  sir.  This  was  after  he  had 
been  cleared  to  land. 

THE  COURT:  All  right. 

MR.  GALIHER:  Do  you  object  to  my  using  this, 
Mr.  Bress? 

Mr.  BRESS:  No,  I  don’t  object  to  your  using  it, 
but  I  would  prefer  to  have  the  original,  for  any  use  I 
wish  to  make  of  it. 

THE  COURT:  Is  that  the  same  exhibit  Mr.  O’Dono- 
ghue  offered? 

MR.  GALIHER:  Yes,  sir.  I  will  offer  this.  This 
is  the  photostat,  however. 

MR.  BRESS:  This  is  the  only  document  as  to  which 
we  have  requested  the  original  be  produced. 

THE  COURT:  Where  is  the  original?  Can  it  be 
produced?  j 

MR.  O’DONOGHUE :  I  don’t  know,  Your  Honor.  This 
is  the  one  we  have  always  had.  This  was  an  original 
exhibit  as  far  as  the  CAB  was  concerned.  Maybe  we 
can  obtain  it.  I  don’t  know. 

3395  THE  COURT:  If  we  can  obtain  it,  all  right. 
The  rule  is  what? — if  you  can’t  find  the  original, 

you  produce  the  photostat. 
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MR.  O’DONOGHUE:  Which  of  these  two  would  you 
prefer  to  use? 

THE  COURT :  In  case  he  can’t  find  the  original. 

MR.  BRESS:  Well,  the  more  legible  one. 

There  is  no  reason,  if  the  Court  pleases,  why  the 
original  should  not  be  produced,  that  I  know  of.  We 
have  talked  about  it  for  months. 

THE  COURT:  I  thought  that  after  the  holiday,  we 
would  all  be  disposed  to  expedite  matters.  I  am  still 
of  that  disposition,  and  I  am  going  to  insist  on  it. 

MR.  O’DONOGHUE:  We  were  asked  to  bring  the 
original  CAB  exhibits,  and  that  is  what  we  have  done, 
and  that  is  the  one  that  was  actually  offered  in  evi¬ 
dence  before  the  CAB,  and  it  is  here  now. 

THE  COURT:  See  if  you  can  find  the  original,  and 
if  you  can’t  find  the  original,  it  will  go  in. 

Is  it  of  any  moment? 

MR.  O’DONOGHUE:  I  don’t  think  it  is  of  the  least 
or  of  any  moment,  as  far  as  we  are  concerned. 

MR.  BRESS:  It  is  of  considerable  moment  to  the 
plaintiff.  We  have  talked  about  it  for  months. 

THE  COURT:  All  right. 

3396  MR.  O’DONOGHUE:  I  deny  that  last.  I  don’t 
remember  any  talk  about  it,  and  I  don’t  see  what 
possible  difference  it  can  make. 

MR.  BRESS:  Our  copies  are  not  legible. 

THE  COURT:  Gentlemen,  I  am  in  a  very  pleasant, 
affable  mood  this  morning,  and  I  would  just  as  soon 
have  it  stay  that  way,  which  is  unusual  for  me,  thank 
you. 

MR.  GALIHER:  Mr.  Bress,  this  appears  to  be  the 
most  legible,  following  your  suggestion  (handing  copy 
of  statement). 

MR.  BRESS:  If  the  Court  pleases,  I  have  pre¬ 
viously  made  my  objection  with  reference  to  the  state¬ 
ment 
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THE  COURT:  And  I  have  made  my  ruling.  If  you 
can  get  the  original,  all  right;  and  if  not,  you  have  made 
the  proffer  and  it  is  admitted. 

(The  Tigner  statement  was  marked  and  received  in 
evidence  as  Defendant  Eastern  Air  Lines  Exhibit  No.  5.) 

MR.  BRESS:  And  again  I  object  to  Eastern  offering 
its  case  by  cross  examination.  And  unless  there  is  a 
purpose  for  offering  the  statement,  and  the  witness  is 
in  effect  an  Eastern  witness — 

THE  COURT:  Let  us  put  it  this  way:  There  is 
nothing  to  prevent  A  from  adopting  the  cross  examination 
of  B  as  his  case,  is  there? 

3397  MR.  BRESS:  No,  Your  Honor.  But  if  the 
statement  is  to  be  used  to  refresh  recollection,  it 

can  used;  if  it  is  to  be  used  to  impeach,  it  can  be  used. 

THE  COURT:  I  suppose  it  is  being  used,  if  im¬ 
portant  enough  in  that  aspect,  to  indicate  that  what 
purports  to  be  impeachment  from  your  point  of  view 
is  not  impeachment  at  all — is  that  right? 

MR.  GALIHER:  That  is  right.  And  may  I  state  for 
the  record  that  I  do  not  have  the  original. 

BY  MR.  GALIHER : 

Q  Mr.  Tigner,  will  you  look  at  this,  please,  sir;  and 
tell  us  if  this  is  the  photostatic  copy  of  the  statement 
which  you  have  talked  about  to  Mr.  O’Donoghue  and  to 
Mr.  Bress,  as.  having  been  given  some  time  after  the 
accident.  A  Yes,  it  is. 

Q  Is  your  best  recollection  as  to  the  time  that  you 
gave  this  statement,  some  time  within  the  first:  day 
after  the  accident,  which  would  make  it  before  the 
Civil  Aeronautics  Board  hearing?  A  I  didn’t  under¬ 
stand. 

Q  Suppose  I  ask  it  this  way: 

What  is  your  best  recollection  as  to  when  this  state¬ 
ment  was  written?  A  My  best  recollection  is  the  day 
that  the  accident  occurred.  I  don’t  have  too  clear 

3398  a  recollection  on  that,  however. 
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Q  All  right,  sir.  Now  may  I  call  your  atten¬ 
tion  to  page  3  of  the  statement? — 

“In  response  to  a  radio  call  from  E-537” — 

Do  I  assume  that  means  Eastern  537?  A  Yes. 

Q  — “who  reported  inbound  to  Washington  from  the 
northeast,  I  issued  clearance  to  enter  the  left  traffic 
pattern  for  runway  3,  giving  the  pilot  wind  direction 
and  velocity.  I  maintained  periodic  visual  checks  EAL- 
537”— 

I  assume  that  means  Eastern  Air  Lines  537.  A  Yes. 

Q  — “through  his  flight  within  the  traffic  pattern  and 
gave  particular  attention  to  this  aircraft  from  the  time 
of  its  flight  on  short  base  leg  approximately  1 y2  miles 
southwest  of  runway  3,  until  the  time  of  collision.” 

MR.  BRESS:  I  move  that  that  portion  of  what  Mr. 
Galiher  has  just  read,  the  entire  reading  by  Mr.  Galiher, 
be  stricken,  as  not  necessary  to  refresh  recollection  nor 
impeach  him,  and  therefore  not  proper. 

THE  COURT:  I  don’t  know  what  the  question  is.  I 
assume  it  is  a  predicate  you  are  laying  for  your  ques¬ 
tion. 

MR.  GALIHER :  Yes,  sir. 

3399  THE  COURT:  You  have  not  completed  your 
question  ? 

MR.  GALIHER:  No,  sir;  I  had  not. 

BY  MR.  GALIHER : 

Q  (Continuing  reading:) 

“I  had  issued  landing  clearance  to  Eastern  537  while 
that  aircraft  was  on  downwind  leg  approaching  base  leg 
at  approximately  11:44” — 

Ts  that  “E”?  A  “Eastern,”  yes. 

Q  That  means  Eastern  Standard  TVme?  A  Eastern 
Standard  Time,  yes. 

Q  (Continuing  reading:) 

“There  was  no  essential  traffic  for  EAL-537  at  that 
time. 
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“My  surveillance  of  air  space  in  the  vicinity  of  EAL- 
537  and  along  his  proposed  flight  path  to  runway  3  indi¬ 
cated  that  there  were  no  aircraft  in  such  proximity  or  on 
such  course  as  to  constitute  essential  traffic  information 
or  conflicting  traffic.” 

Am  I  reading  that  correctly,  so  far?  A  Yes. 

MR.  BRESS:  I  renew  my  objection  and  believe  it  is 
high  time  a  predicate  be  affixed  to  this  incomplete  sen¬ 
tence. 

MR.  GALIHER :  I  am  coming  to  that  now,  Mn  Bress. 

BY  MR.  GALIHER:  j 

3400  Q  Now,  sir,  after  calling  your  attention  to  the 
three  paragraphs  that  I  have  read  to  you,  which 
are  contained  in  the  handwritten  statement  which  you 
gave  shortly  after  the  accident,  does  that  refresh  your 
recollection  as  to  the  number  of  occasions  that  you  saw 
Eastern,  prior  to  the  accident,  and  the  position  that  East¬ 
ern  was  in  on  those  occasions?  A  Well — 

MR.  BRESS:  I  object  to  the  question. 

THE  COURT:  You  may  answer  it. 

THE  WITNESS:  From  my  own  recollection  at  this 

_  i 

time,  I  can  just  vaguely  remember  Eastern. 

THE  COURT:  The  question  was,  does  what  hhs  been 
read  to  you,  in  the  form  of  an  interrogation,  refresh  your 
recollection?  j 

THE  WITNESS:  Yes,  it  does,  sir,  from  reading  this, 
yes. 

THE  COURT :  All  right,  sir.  I 

BY  MR.  GALIHER : 

Q  And  is  your  recollection  now,  as  a  result  j  of  its 
having  been  refreshed,  Mr.  Tigner,  concerning  the  visual 
communications  and  location  of  the  Eastern  plane,  as 
appears  in  your  own  handwritten  statement  which  I  have 
just'  read  back  to  you?  A  What  is  the  first  part  of 
that  question? 

Q  Suppose  I  repeat  that  again: 
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These  paragraphs  have  had  to  deal  with  the 

3401  visual  communication  that  you  have  had  with  the 
Eastern  plane.  Is  that  correct?  A  Yes,  sir. 

Q  And  does  a  reading  of  these  portions  of  your  hand¬ 
written  statement,  which  you  transcribed  very  shortly 
after  the  accident,  refresh  your  recollection  as  to  the 
visual  communications  that  you  did  have  with  the  Eastern 
plane? 

MR.  BRESS :  I  object  to  the  question,  on  the  grounds 
previously  stated,  and  to  use  the  term  “visual  communica¬ 
tions,”  which  I  don’t  fully  comprehend. 

THE  COURT:  Well,  of  course,  the  question  was  di¬ 
rected  to  the  witness,  wasn’t  it? 

Do  you  understand  the  question? 

THE  WITNESS :  Yes,  sir. 

Yes,  from  reading  this,  I  recall  that  Eastern  came 
across  the  field  and,  from  what  this,  now’  reads,  was 
cleared  to  land  on  his  downwind  leg. 

MR.  GALIHER:  Excuse  me,  Your  HonoT. 

BY  MR.  GALIHER : 

Q  Now’,  Mr.  Tigner,  on  Friday  Mr.  Bress  asked  you — 

“You  wreren’t  surprised  w’hen  you  looked  up  and  saw 
the  DC-4  already  on  base  leg  and  you  didn’t  see  him  turn 
on  to  base? 

“Answer:  No,  sir.” 

And  the  reason  you  were  not  surprised,  Mr.  Tig- 

3402  ner,  was  because  Eastern  was  doing  what  you  had 
cleared  it  to  do.  Is  that  not  a  fact,  Mr.  Tigner? 

MR.  BRESS:  I  object  to  Mr.  Galiher’s  testifying  and 
attributing  the  reason  to  the  witness,  notwithstanding 
that  this  is  cross  examination. 

THE  COURT:  Let  us  have  it  understood.  This  is 
no  form  of  cross  examination.  This  is  cross  examina¬ 
tion. 

MR.  BRESS:  Yes.  I  understand  Your  Honor  has 
permitted  Eastern  to  cross  examine. 
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THE  COURT:  Eastern  has  the  right  to  cross  ex¬ 
amine.  This  witness  has  been  called  by  the  Government. 
You  have  the  right,  as  counsel  for  the  plaintiff,  to  cross 
examine  the  witness,  as  has  also  the  other  defendant, 
Eastern.  i 

So  it  isn’t  any  form  of  cross  examination  .  It  isn’t  any 
slavish  adherence  to  technicalities.  It  is.  the  right  the 
defendant  has  to  cross  examine  this  witness,  and  he  may 
answer. 

BY  MR.  GALIHER : 

Q  Would  you  like  me  to  repeat  that  question,  Mr. 
Tigner?  A  Yes,  sir. 

Q  On  Friday  Mr.  Bress  asked  you  this  question: 

“You  weren’t  surprised  when  you  looked  up  and  saw 
the  DC  4  already  on  base  leg  and  you  didn’t  see  him 
turn  on  to  base? 

3403  “Answer:  No,  sir.”  , 

And  you  weren’t  surprised,  because  Eastern  was 
doing  what  you  told  it  to  do,  was  it  not,  Mr.  Tigner?  A 
Yes,  sir. 

Q  Now,  Mr.  Tigner,  you  told  Mr.  Bress  also  that  it 
was  your  duty  to  expedite  the  safe  flow  of  traffic  in  the 
control  zone  under  your  jurisdiction,  and  that  embraced 
clearance  to  land.  Do  you  remember  telling  him  that  on 
Friday?  A  No,  I  don’t  recall  that,  sir. 

Q  Well,  is  that  correct?  A  What  was  it  again? 

Q  That  it  was  your  duty,  as  I  believe  was  indicated 
in  that  manual  which  I  called  your  attention  to  a  few 
minutes  ago,  to  expedite  the  safe  flow  of  traffic  in  the 
control  zone  under  your  jurisdiction,  and  in  doing  that, 
that  also  embraced  giving  planes  clearance  to  land.  A 
Yes,  sir. 

Q  And  when  you  gave  the  Eastern  plane  clearance  to 
land,  you  were  exercising  your  duty  in  that  respect,  were 
you  not?  A  Yes. 

Q  And  in  giving  Eastern  clearance  to  land,  you  in¬ 
tended  him  to  land  before  any  other  plane  in  the  vicinity 
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did  at  that  time,  did  you  not?  A  Yes,  sir. 

3404-  Q  And  there  is  no  doubt  about  that,  is  there, 

3410  Mr.  Tigner?  A  No,  sir. 

Q  And  in  giving  Eastern  that  particular  clear¬ 
ance,  as  you  indicated,  you  intended  him  to  do  something 
about  that  clearance,  so  that  the  flow  of  traffic  under 
your  control  would  be  safely  expedited,  did  you  not?  A 
Yes,  I  did. 

MR.  BRESS:  I  object,  if  the  Court  pleases,  as  to 
what  the  witness  intended.  It  is  what  he  did  that  he  may 
be  interrogated  about,  and  not  what  he  intended. 

I  move  the  answer  be  stricken. 

THE  COURT:  Well,  we  will  suspend  for  the  morning 
recess. 

•  •  *  • 

3411  BY  MR,  GALIHER: 

Q  Now,  Mr.  Tigner,  when  you  cleared  Eastern 
to  land,  as  you  indicated,  it  is  a  fact,  is  it  not,  that  such 
a  clearance  was  authority  to  the  pilot  to  make  a  left-hand 
turn  when  and  where  he  made  it,  as  shown  by  the  line  on 
this  chart,  Plaintiffs’  Exhibit  No.  1? 

MR.  BRESS :  Objection. 

THE  COURT:  He  may  answer. 

MR.  BRESS:  If  the  Court  please,  Your  Honor  ruled 
the  other  day — 

THE  COURT:  That  is  right.  But  on  second  thought, 
if  the  witness  gave  him  clearance  to  land,  it  was  his 
order,  and  certainly  he  can  testify  as  to  what  he  meant 
by  the  order. 

MR.  BRESS:  But  he  cannot,  I  submit,  testify  what 
he  meant  by  the  order  where  what  he  meant  was  contrary 
to  what  the  regulations  require. 

THE  COURT:  He  can  testify  as  to  what  he  meant, 
as  to  what  he  meant,  and  if  there  is  any  variance  be¬ 
tween  what  he  meant  and  the  regulations,  that  is  a  mat¬ 
ter  for  cross. 
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MR.  GALIHER:  Would  you  read  the  question  back, 
please,  Mr.  Reporter?  ; 

(Pending  question  read.) 

A  Yes. 

BY  MR.  GALIHER: 

Q  And  as  you  told  us  the  other  day,  Mr.  Tigner, 

3412  the  only  time  you  told  the  Eastern  plane  about 
the  existence  and  proximity  of  the  P-38  plane  was 

in  your  transmission,  just  before  the  accident,  when  you 
ordered  Eastern  to  make  a  turn  which  it  responded  to 
immediately  and  started  to  make  its  turn?  A  That  is 
correct. 

MR.  GALIHER:  Thank  you,  sir.  That  is  all. 

MR.  O’DONOGHUE:  May  I  ask  a  couple  of  ques¬ 
tions  that  I  overlooked  in  the  direct  examination? 

THE  COURT:  Yes.  | 

Further  Redirect  Examination 
BY  MR.  O’DONOGHUE : 

Q  Mr.  Tigner,  how  much  time  elapsed  between  the 
time  the  P-38  reached  1200  feet  in  his  descent  to  the 
time  of  the  crash?  A  Well,  I  would  say  just  a  matter 
of  seconds.  I  don’t  know  just  how  much  time  did  elapse. 
It  was  just  a  matter  of  seconds.  j 

Q  About  how  many  seconds?  A  I  would  approxi¬ 
mate  10  seconds.  j 

Q  I  see.  Was  the  fact  that  the  P-38  had  his  gear 
down  during  this  descent  indicative  of  anything  in  par¬ 
ticular?  A  Well,  I  have  seen  many  aircraft  put  their 
gear  and  flaps  down  to  slow  the  speed  of  the  aircraft 
and  increased  their  rate  of  descent,  in  such  man- 

3413  ner  as  he  did,  coming  over  the  field,  and  enter  the 
traffic  pattern. 

MR.  O’DONOGHUE:  That  is  all. 


kJ 
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Recross-Examinatwn 
BY  MR.  WARNER : 

Q  Mr.  Tigner,  in  response  to  the  Judge’s  question 
and  Mr.  Galiher’s  question  and  reading  from  the  hand¬ 
written  statement,  I  got  the  impression  that  you  said 
that  the  first  time  that  you  could  possibly  state  that  you 
saw  Eastern  is  when  it  was  at  this  position  here,  that 
you  have  indicated  on  the  chart,  somewhere  west  of 
the  tower,  approximately  a  mile  and  a  half  southwest; 
is  that  correct?  A  At  this  time,  that  is,  to  my  mental 
visualization  of  this  aircraft,  I  can  now  visualize  him 
a  mile  and  a  half  west  of  the  'airport. 

Q  You  can’t  visualize  seeing  him  any  time  prior  to 
that? 

THE  COURT :  He  testified  he  saw  him  north  of 
the  airport. 

MR.  WARNER:  He  didn’t  testify  to  that. 

BY  MR.  WARNER : 

Q  I  was  talking  about  visual  communication.  Your 
first  visual  communication  was  in  this  area  here?  A 
That  is  where  I  can  visualize  in  my  mind  today,  that  I 
can  say  where  the  point  was  in  my  mind,  that  his  ap¬ 
proximate  position  and  altitude  is  at  that  point;  yes. 

Q  Now,  Mr.  Tigner,  this  statement  was  pre- 
3414  pared  by  you,  as  you  say,  on  the  day  of  the  acci¬ 
dent  or  the  day  following  the  accident?  A  To  the 
best  of  my  recollection;  yes,  sir. 

Q  To  the  best  of  your  knowledge?  A  Yes,  sir. 

Q  Now,  in  this  statement  I  believe  you  stated  that  you 
first  saw  the  Eastern  plane  on  downwind  leg  and  you 
cleared  it  then,  or  “I  issued  landing  clearance  on  down¬ 
wind  leg”;  is  that  correct?  A  Yes;  that  is  what  is 
stated  in  this  statement. 

Q  In  this  statement  nowhere  do  you  mention  seeing 
the  Eastern  plane  when  it  was  north  of  the  airport?  A 
Well,  I  haven’t  seen  this  statement  since  I  made  it,  to 
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my  recollection.  I  haven’t  read  it  over.  I  don’t  know 
that  I  have  or  not. 

Q  Do  you  remember  the  three  paragraphs  that  Mr. 
Galiher  read  you  this  morning  from  the  statement?  A 
Yes,  I  do  recall  that  he  read  the  statement  to  me. 

Q  In  these  three  paragraphs  of  this  statement,  did 
you  ever  mention  seeing  the  Eastern  plane  north  of  the 
airport?  A  No,  I  don’t  recall  that  stating  that^-that 
he  read  that  to  me,  in  those  three  paragraphs. 

Q  Did  you  ever  see  the  Eastern  plane  north 
3415  of  the  airport?  A  Yes,  I  have  a  vague  recollec¬ 
tion  of  seeing  Eastern. 

Q  Did  you  not  state  to  the  Court  and  to  Mr.  Galiher 
a  few  minutes  ago  that  the  first  time  that  you  have  recol¬ 
lection  of  seeing  the  Eastern  plane  was  when  it  was 
at  this  point,  west  of  the  airport,  approximately  a  mile 
and  a  half?  A  Well,  I  don’t  recall  saying  that. 

What  I  am  trying  to  make  clear  is  that  if  I  close  my 
eyes  now,  I  can,  if  I  went  back  to  the  airport  now,  I 
could  visualize  and  say  it  would  be  very  clear  to  me 
where  Eastern  was  at  this  time,  when  he  was  a  mile  and 
a  half  west  and  slightly  southwest  of  the  tower. 

Q  Didn’t  you  state  that  was  the  first  tyne  you  had 
visual  communication — I  believe  Mr.  Galiher  used!  that 
word — with  the  DC-4?  A  I  don’t  recall  saying  that.  I 
may  have. 

Q  Maybe  you  recall  last  Wednesday  and  Thursday 
when  we  explored  this  point  at  some  length,  I  believe 
you  repeatedly  said  to  me  that  you  saw  Eastern  north 
of  the  airport.  A  I  say — I  believe  I  said  I  had  a 
vague  recollection  of  Eastern  coming  across  the  north 
end  of  the  airport.  \ 

Q  What  did  you  tell  us  that  you  did  when  they  were 
north  of  the  airport?  Isn’t  it  a  fact,  Mr.  Tigner,;  that 
you  said  that  you  cleared  Eastern  for  landing  when  it 
was  in  that  position  north  of  the  airport?  A  It 
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3416  could  be.  I  don’t  remember  what  I  did  say  last 
week. 

Q  And  I  tried  to  get  you  to  fix  it  as  north,  north¬ 
east,  or  northwest?  A  Yes. 

Q  You  started  to  fix  it  northeast,  and  you  said,  no, 
I  will  just  leave  it  as  generally  north  of  the  airport?  A 
Yes. 

Q  And  I  read  you  a  great  deal  of  testimony  that  was 
transcribed  at  the  CAB  hearing?  A  Yes. 

Q  A  great  deal  of  it?  A  Yes,  you  did. 

Q  In  which  you  stated  further  that  you  could  not  re¬ 
call  exactly  where  you  had  seen  the  Eastern  DC-4  but 
because  you  had  cleared  him  you  know  you  must  have 
seen  him  before  he  got  to  this  point?  A  Yes;  he  was 
cleared  before  he  got  to  that  point;  that  is  correct. 

Q  And  when  Mr.  Galiher  read  the  statement  to  you, 
this  statement,  which  was  written  the  day  of  the  accident, 
or  the  day  following,  you  said  that  here,  I  had  issued 
landing  clearance  to  E-537  while  that  aircraft  was  on 
downwind  leg  approaching  base  leg  at  approximately 
11:44  E. 

Are  you  stating  to  me  now  that  when  Eastern 

3417  was  north  of  the  airport  it  was  on  downwind  leg? 
A  No.  Apparently  that  is  not  what  I  meant  in 

the  statement.  I  haven’t  seen  the  statement  since  I  have 
written  it  up. 

Q  You  saw  it  just  a  few  minutes  ago?  A  Yes. 

Q  You  had  some  chance  to  examine  it?  A  Yes. 

Q  You  stated  that  you  cleared  them  when  they  were 
on  downwind  leg.  You  stated  now  in  court  that  you 
know  you  cleared  them  when  they  were  up  in  here?  A 
Or  north  of  the  airport ;  yes. 

Q  Where  did  you  clear  Eastern  if  you  cleared  it?  A 
Well,  where  do  you  mean?  North  of  the  airport? 

Q  Mr.  Tigner,  you  are  the  man  who  was  there.  I 
wasn’t.  I  want  you  to  tell  us  what  you  saw  and  did,  if 
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anything.  A  I  only  have  another  recollection  of  East¬ 
ern,  and  X  can  only  go  by  what  I  have  written  down 
prior  to  this.  I  have  another  recollection  of  Eastern.  I 
remember  clearing  him  to  land.  Just  at  what  point  I 
cleared  him  to  land,  I  don’t  remember. 

Q  Do  you  remember  if  you  cleared  him?  A  Yes,  I 
do. 

Q  Did  you  prepare  this  statement?  A  Yes,  I  did. 

Q  And  you  made  a  draft  of  the  statement,  did 

3418  you  not?  A  Yes,  as.  I  recall  it,  I  did. 

Q  What  did  you  do  with  the  draft  of  the  state¬ 
ment?  A  I  don’t  know.  I  don’t  even  know  what  I  did 
with  the  statement.  I  don’t  know  to  whom  I  gave  it. 

Q  Didn’t  you  state  this  morning  in  answer  to  that 
question  by  Mr.  O’Donoghue,  that  you  wrote  the  state¬ 
ment  out  and  then  sometime  later  copied  it  in  ink?  A 
No,  I  don’t  remember  that  I  stated  I  copied  it  in  ink. 

Q  Sometime  later;  copied  it?  A  Yes,  I  did. 

Q  What  happened  to  that,  in  the  interval  after  you 
finished  the  original  draft,  until  you  copied  the  state¬ 
ment?  A  I  don’t  know. 

Q  Did  anybody  see  it?  A  I  don’t  remember.  ! 

Q  You  don’t  know  or  you  don’t  remember? 1  A  I 
don’t  remember  and  I  don’t  know  what  happened  to  it. 

Q  Can  you  spell  “surveillance”?  A  S-u-r-v-e-i-1- 
1-a-n-c-e.  ; 

MR.  O’DONOGHUE:  Is  that  right,  Mr.  Warner? 

MR.  WARNER :  Yes,  it  is. 

BY  MR.  WARNER : 

3419  Q  Now,  in  answer  to  a  question  this  morning — 
first  of  all,  would  you  tell  us  again  what  the  alti¬ 
tude  of  the  DC-4  was  at  this  time?  A  Approximately 
800  feet. 

Q  Approximately  800  feet?  A  Yes. 

Q  And  he  was  turning  on  base  here  where  he  was 
there?  A  He  was  turning  all  the  time.  I  would  say 
that  was  his  base  leg. 
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Q  He  was  turning  on  his  base  leg?  A  He  was  on  his 
base  leg  but  was  turning  all  the  time  toward  Runway  3. 

Q  Does  this  line  indicate  the  path  that  you  saw  him 
follow?  A  Approximately.  I  didn’t  draw  that  line  but 
that  is  approximately  correct. 

Q  Can  you  draw  a  more  accurate  line  than  that  for 
us? 

THE  COURT :  Do  we  have  to  have  another  line  drawn, 
Mr.  Warner?  I  don’t  object  to  it  but  I  think  it  is  not 
necessary. 

BY  MR.  WARNER: 

Q  Does  this  line  over  here,  the  one  here,  heading  in  a 
southeast  direction — can  you  see  it,  sir?  A  I  think  I 
can  make  it  out.  It  is  more  of  a  south,  southeasterly 
direction. 

Q  Let  me  trace  it  for  you  from  here  to  there. 
3420  A  That  is  more  south,  a  southeast  heading  there. 

Q  That  is  approximately  due  south?  A  Yes, 
approximately  due  south. 

Q  And  the  line  more  or  less  parallels  that?  A  No,  it 
doesn’t  quite  seem  to  parallel  that,  but  it  is  more  south 
to  southeast. 

Q  You  say  south-southeast?  A  Yes,  for  that  line. 

Q  Was  the  turn  made  by  the  DC-4  a  more  or  less 
constant  turn?  A  Yes,  it  was. 

Q  Is  that  a  more  or  less  constant  turn?  A  Well — 

MR.  O’DONOGHUE :  I  object.  He  said  he  didn’t 
draw  the  line. 

THE  COURT:  He  testified  he  didn’t  draw  the  line. 
What  difference  does  it  make? 

MR.  WARNER:  He  said  it  was — it  looked  like  the 
line  he  saw  in  the  drawing  ,and  I  was  going  to  let  him 
draw  that,  and  Your  Honor  said  it  is  not  necessary.  That 
is  all. 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  Mr.  O’Donoghue  questioned  you  at  some 
length  regarding  the  altitudes  required  while  in  the  land- 
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ing  pattern?  A  Yes. 

3421  Q  And  you  mentioned  that  the  minimum  altitude 
was  1200  feet;  is  that  correct?  A  Yes;  not  below 

1200,  as  I  recall.  j 

Q  You  mean,  a  plane  in  the  pattern  is  never  allowed 
to  fly  below  1200  feet?  A  Over  residential  areas,  was 
the  primary  reason  for  that,  and  a  noise  abatement  pro¬ 
gram.  He  wasn’t  supposed  to  fly  over  residential  areas. 

Q  And  when  did  he  come  below?  A  Well,  when  he 
got  over  the  water.  He  was  then  permitted,  as  I  recall, 
to  descend  below  1200. 

Q  And  I  think  too  when  he  turned  from  his.  base  to 
his  final,  that  he  descended  below  1200  feet?  A  Which 
runway  are  you  speaking  about? 

Q  Runway  3.  A  Runway  3.  That  would  bb  satis¬ 
factory;  yes. 

MR.  O’DONOGHUE:  I  don’t  know  which  plane  he  is 
talking  about. 

THE  COURT:  Are  you  talking  about  Captain  Bri- 
doux? 

MR.  WARNER:  I  am  talking  about  the  pattern  which 
Mr.  O’Donoghue  questioned  him  about  extensively. 

THE  COURT:  Which  plane  are  you  talking  about? 
MR.  WARNER:  I  am  not  talking  about  any!  It  is 
what  any  plane  landing  at  National  Airport  is  required 
to  do,  and  Mr.  Tigner  stated  this  mornipg  that 

3422  he  must  maintain  a  minimum  altitude  qf  1200 
feet. 

! 

Now,  he  reduces  that  following  the  standard  pattern 
which  you  talked  about. 

THE  WITNESS:  What  is  the  question? 

BY  MR.  WARNER  : 

Q  You  were  talking  about  standard  pattern  for  Na¬ 
tional  Airport  when  you  answered  about  minimum  alti¬ 
tude?  A  Yes. 

Q  Now,  I  ask  you  at  what  point  on  the  standard  pat- 
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tern  an  airplane  may  reduce  the  altitude  below  1200.  A 
Which  I  answered. 

Q  No;  you  said  over  the  water.  A  South  of  Alex¬ 
andria,  coming  up  the  Potomac  River,  would  be  satisfac¬ 
tory,  as  long  as  he  was  clear  of  the  city  of  Alexandria 
proper.  These  patterns,  as  I  understand  it,  were  drawn 
up  for  noise  abatement  primarily  and  to  specify  the  de¬ 
scent  of  the  pattern. 

Q  Would  that  be  when  the  plane  was  turning  from 
base  to  final?  A  Yes,  that  would  be  satisfactory. 

Q  When  a  plane  is  flying  in  the  vicinity  of  the  air¬ 
port,  or  over  the  water,  is  there  any  minimum  of  altitude 
requirement?  A  I  don’t  recall  what  it  was  at  that 
time.  I  would  say  it  was  not  below  1200  feet. 

3423  Q  So  when  an  airplane  is  flying  in  the  vicinity 
of  the  airport  or  over  the  airport,  he  must  fly  in 
excess  of  1200  feet?  A  As  I  recall  it,  yes. 

This  is  not  for  his  landing  approach  or  departure,  now, 
is  it? 

Q  When  he  is  at  any  time  in  the  vicinity  of  the  air¬ 
port.  You  said  when  he  is  actually  coming  in  to  make 
his  landing — 

MR.  GALIHER:  Can  we  have  the  last  question  and 
answer  read?  He  dropped  his  voice. 

THE  COURT :  Yes. 

MR.  GALIHER :  Will  you  read  the  question  and  an¬ 
swer? 

(Last  question  and  answrer  read.) 

BY  MR.  WARNER : 

Q  I  will  say  when  a  plane  is  coming  in,  we  will  say, 
to  get  into  the  traffic  pattern,  and  it  is  necessary,  and  it 
is  in  close  proximity  to  the  airport,  in  order  to  get  to 
downwind  leg,  what  is  the  minimum  altitude  that  he  may 
pass  over  the  airport  at  that  time?  A  I  would  say,  as 
I  recall,  1200  feet. 

Q  And  should  he  maintain  that  altitude  on  his  down- 
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wind  leg;  correct?  A  Yes,  unless  he  receives  tower  ap¬ 
proval  for  another  type  approach. 

3424  Q  And  he  would  normally  maintain  that  altitude 
on  his  base  leg?  A  I  would  say  normally;  yes. 

Q  Until  he  got  over  the  water?  A  Yes. 

Q  Did  Eastern  Air  Lines  Flight  No.  537  maintain  a 
minimum  altitude  that  you  were  speaking  of  until  it  got 
out  over  the  water?  A  At  what  point  are  you  placing 
the  Eastern?  In  what  position? 

Q  Any  time  until  they  got  over  the  water,  if  they  ever 
got  over  the  water.  A  Would  you  rephrase  or  repeat 
the  question  for  me? 

Q  Was  Eastern  Air  Lines  Flight  537,  the  DC-4,  at 
the  minimum  altitude  of  1200  feet  until  they  got  out  over 
the  water?  A  No,  he  was  not.  He  didn’t  have  to  be, 
though. 

•  *  *  * 

3425  Q  Mr.  Tigner,  he  had  to  unless  he  had  received 
some  permission  from  the  tower  to  fly  at  a  lower 

altitude;  is  that  correct?  A  Yes. 

Q  And  now  I  request,  Mr.  Tigner,  that  you  answer 
my  next  question  yes  or  no.  A  If  I  can,  I  will. 

Q  Did  you  at  any  time  give  permission  to  Eastern  to 
fly  at  a  lower  altitude  than  the  requirement  calls  for? 
A  I  cleared  the  aircraft  to  land;  yes. 

MR.  WARNER:  I  submit  that  answer  is  not  respon¬ 
sive  to  my  question,  and  I  move  it  be  stricken. 

THE  COURT:  It  may  stand.  He  gave  him  clearance 
to  land. 

MR.  WARNER:  That  wasn’t  my  question. 

THE  COURT:  I  understand  that  is  not  your  ques¬ 
tion.  Your  question  was:  Did  he  ever  give  him  permis¬ 
sion  to  descend  below  the  pattern  altitude,  and  his  an¬ 
swer  was:  I  gave  him  clearance  to  land. 

MR.  WARNER:  I  submit  that  is  not  an  answer. 

THE  COURT:  To  the  answer  he  further  added,  yes, 
sir,  so  he  implied  in  the  answer  that  he  could  under 
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those  circumstances  reduce  his  altitude. 

3426  I  am  not  going  to  compel  the  witness  to  answer 
a  question  of  that  character,  yes  or  no,  when  it 

obviously  needs  to  be  explained. 

MR.  WARNER:  Your  Honor,  I  respectfully  submit — 
THE  COURT:  Now,  I  know  you  differ  with  me.  If 
I  am  in  error,  it  is  on  the  record. 

MR.  WARNER:  I  want  to  call  Your  Honor’s  atten¬ 
tion  to  one  series  of  questions  that  were  asked  of  a 
witness  in  which  the  witness  upon  the  request  of  coun¬ 
sel  was  directed  to  answer  the  questions. 

THE  COURT:  You  mean  in  this  case? 

MR.  WARNER:  Yes,  I  do,  Your  Honor. 

THE  COURT:  Well,  they  were  different  questions. 
BY  MR.  WARNER : 

Q  Mr.  Tigner,  did  the  Eastern  DC-4  follow  the  land¬ 
ing  pattern  prescribed  for  National  Airport  on  Novem¬ 
ber  1,  1949?  A  No;  he  didn’t  go  south  of  Alexandria. 
He  didn’t  have  to. 

Q  Did  he  follow  the  pattern?  A  He  didn’t  have  to, 
and  he  didn’t  follow  it. 

THE  COURT:  Now,  I  would  like  an  answer  to  that 
question.  Why  didn’t  he  follow  the  pattern? 

THE  WITNESS:  Because  I  had  cleared  him  to  land 
and  that  was  his  authority  to  commence  his  approach 
from  that  position. 

3427  BY  MR.  WARNER: 

Q  Did  the  Eastern  DC-4  at  any  time  request 
a  deviation  from  the  standard  pattern?  A  I  don’t  re¬ 
member  whether  he  did  or  not. 

Q  You  don’t  remember  whether  Eastern  requested 
deviation,  you  don’t  remember  where  you  first  saw  him, 
you  don’t  remember  where  you  first  saw  him  cleared;  is 
that  right? 

MR.  O’DONOGHUE :  I  object  to  that  type  of  ques¬ 
tion. 

MR.  WAJRNER:  I  submit  that  is  proper. 
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THE  COURT:  He  has  answered  all  these  questions, 
and  I  want  to  suggest  again  that  you  cannot  recapitulate 
a  witness’  testimony.  It  simply  cannot  be  done  )>y  any 
rule  I  know  of. 

MR.  WARNER:  Perhaps  I  am  in  error. 

THE  COURT:  You  very  definitely  are  in  error.  You 
cannot  recapitulate  whether  under  direct  examination  or 
cross-examination. 

MR.  WARNER:  Very  well.  I  think  Mr.  G-aliher  was 
just  allowed  to  do  so. 

THE  COURT:  He  wasn’t  allowed  to  recapitulate  the 
witness’  testimony,  unless  you  and  I  have  a  different 
meaning  of  the  word  “recapitulate.” 

MR.  WARNER:  Perhaps  I  misunderstood  what  Your 
Honor  said.  I 

BY  MR.  WARNER: 

3428  Q  Mr.  Tigner,  when  you  first  observed  the  P-38 
south  of  Alexandria,  I  believe  that  you  stated  that 
he  was  flying  in  an  easterly  direction.  A  Yes,  an  east¬ 
erly  direction,  in  a  left-turn  direction. 

Q  He  was  in  an  easterly  direction?  Now,  if  a  plane 
is  following  the  standard  pattern,  and  he  proceeded  south 
of  Alexandria,  what  direction  would  he  be  flying  in 
when  he  was  south  of  Alexandria?  A  What  direction? 
Would  you  repeat  that  again  for  me,  please? 

MR.  WARNER:  Will  you  read  the  question? 

(Pending  question  read.) 

THE  WITNESS:  Well,  first  of  all,  he  would  need 
clearance  to  get  into  the  traffic  pattern,  and  after  that 
south  of  Alexandria  on  base  leg,  he  would  be  On  east 
heading.  j 

THE  COURT:  Now,  of  course,  Mr.  Warner,  anticipat¬ 
ing  what  you  are  going  to  do,  you  are  going  into  subjects 
that  have  been  covered  by  counsel  for  the  plaintiffs  on 
cross-examination,  and  as  far  as  they  might  affect  the 
defendant  Bridoux,  they  are  covered,  aren’t  they?  j 
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MR.  WARNER:  I  think  with  one  exception,  Your 
Honor. 

THE  COURT:  Well,  let  us  have  the  exception.  All 
right. 

BY  MR.  WARNER : 

Q  Mr.  Tigner,  I  ask  you  to  examine  Plaintiffs’  Exhibit 
27,  which  is  a  traffic  summary  for  the  hours  of  11 

3429  to  12,  approximately.  A  Yes, 

Q  Now,  that  traffic  summary  shows  at  11:35 — 

A  Yes. 

Q  — a  Lockheed  Lodestar  landing. 

Now,  in  your  testimony  that  was  read  to  you  this  morn¬ 
ing,  you  stated  at  the  CAB  that  there  was  an  Eastern 
Air  Lines  plane  on  the  ground  at  the  time  the  Lockheed 
landed;  is  that  correct?  A  That  is  what  was  read  out 
of  the  CAB  testimony;  yes. 

Q  Is  that  so?  You  recall  it  taking  place?  A  I  don’t 
remember  now. 

Q  You  don’t  remember?  A  No,  I  don’t. 

Q  Mr.  Tigner,  when  you  were  testifying  regarding 
vour  first  series  of  communications  with  the  P-38  south 
of  Alexandria,  you  stated  that  to  your  second  instruction 
to  enter  the  traffic  pattern,  you  received  a  reply  from  the 
P-3S?  A  Yes,  he  acknowledged  for  that  clearance  into 
the  traffic  pattern. 

Q  Now,  will  you  tell  me  the  context  of  his  acknowledg¬ 
ment  into  the  pattern?  A  No,  I  don’t  remember  what 
his  language  was  now,  but  I  understood  at  that  time 
that  he  had  received  those  landing  instructions  and 

3430  he  was  complying  with  them. 

Q  Did  he  tell  you  that,  I  have  received  your 
landing  instructions  and  I  will  check  with  you,  downwind 
leg,  west  of  the  tower?  A  In  effect  that  is  what  he 
said.  I  don’t  remember  what  his  language  was. 

Q  Or  did  he  just  say,  Okay,  or  Roger,  or  something 
like  that?  A  I  don’t  remember  what  he  said. 
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Q  Does  a  plane  normally  reiterate  the  instructions 
given  from  the  tower?  A  Well,  some  do  and  some  don’t. 
I  mean,  it  depends  on  the  pilot. 

Q  Wouldn’t  it  consume  a  great  deal  more  time  if  you 
reiterated  the  instructions  verbatim?  A  Yes,  it  would. 

Q  Isn’t  it  customary  just  to  acknowledge  and  say, 
Roger,  or  something  like  that?  A  Well,  some  of  them 
do  that,  and  some  of  them  don’t  do  it.  I  don’t  remember 
what  his  language  was. 

Q  What  does  Roger  mean,  when  a  pilot  says  that  to 
you?  A  I  have  received  and  understand  your  message, 
if  he  says  Roger. 

Q  Isn’t  that  the  very  purpose  of  using  Roger,  to 
simplify  communications  back  and  forth?  A  Yes. 
3431  Q  Now,  when  you  were  describing  the  actual 
collision  you  stated,  I  believe,  that  you  saw  the 
P-38  strike  the  DC-4?  i 

THE  COURT:  Now,  isn’t  this  going  outside  the  scope 
of  this  examination? 

MR.  WARNER:  It  is  within  the  scope  of  Mr.  Bress’ 
examination,  Your  Honor,  and  I  submit  it  is  a  proper 
question. 

THE  COURT:  Mr.  Bress’,  of  course,  was  cross-ex- 

i 

amination. 

MR.  WARNER:  Yes,  Your  Honor.  That  was  some¬ 
thing  that  was  brought  out  in  it. 

THE  COURT:  That  is  all  right,  but  I  want  it  under¬ 
stood  by  virtue  of  our  present  situation,  that  I  |  don’t 
want  to  go  over  old  matter. 

MR.  WARNER:  No;  I  am  trying  to  limit  it  as  much 
as  I  can.  ! 

THE  COURT :  All  right. 

BY  MR.  WARNER :  i 

Q  You  stated  that  you  saw  the  P-38  hit  the  :DC-4 
from  the  right;  is  that  correct?  A  It  hit  the  right  side 
of  the  DC-4,  from  the  right;  that  is  correct.  ; 
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Q  And  the  P-38  was  slightly  to  the  right  of  the  DC-4? 
A  Yes. 

Q  Now,  after  the  actual  collision  took  place,  I  believe 
you  stated  that  you  saw  the  P-38  glance  off  to  the 

3432  right?  A  Yes. 

Q  And  that  you  saw  the  P-38  hit  the  water? 
A  Yes,  to  my  recollection,  I  did. 

Q  How  long  after  the  actual  collision  was  it  before 
the  P-38  hit  the  "water?  A  I  would  say,  to  my  recollec¬ 
tion,  it  was  almost  instantaneous. 

Q  Did  he  sort  of  level  the  plane  off  at  all  or  did  he 
just  go  right  straight  down  in  the  water?  A  He  didn’t 
go  straight  down,  but  he  didn’t  level  off.  I  would  say  he 
was  approximately  at  45  degrees. 

Q  So  he  came  in  a  general  northeasterly  direction.  In 
what  direction  did  his  plane  enter  the  water?  A  I  don’t 
remember. 

Q  You  don’t  remember?  A  No. 

Q  And  I  believe  that  you  further  stated  that  you 
didn’t  actually  see  the  DC-4  break  in  two  because  you  had 
to  do  some  emergency  work?  A  Yes;  that  is  correct. 

Q  So  you  are  testifying  here  that  the  P-38  struck 
the  DC-4,  went  into  the  water  before  the  DC-4  broke  in 
two?  A  That  is  the  testimony  to  the  best  of  my  recol¬ 
lection  ;  yes. 

3433  Q  One  last  point,  Mr.  Tigner.  Back  again  to 
your  very  first  contact  with  the  P-38,  "when  he  was 

south  of  Alexandria,  you  stated  that  at  that  time  you 
didn’t  hear  his  request  for  landing  instructions.  A  Yes, 
I  believe  I  said  that. 

Q  And  you  stated  to  Mr.  Bress  that  Mr.  Davis  tapped 
you  on  the  shoulder?  A  Yes,  he  did. 

Q  And  that  Mr.  Union  didn’t  advise  you  of  that  re- 
question  at  all?  A  I  didn’t  say  that. 

Q  Oh,  you  didn’t?  A  No. 

Q  Now,  who  did  advise  you,  Mr.  Davis  or  Mr.  Union? 
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A  Mr.  Union  advised  the  P-38  had  requested  landing 
instructions. 

Q  What  did  Mr.  Davis  do?  A  Tapped  me  on  the 
shoulder  and  pointed  to  the  aircraft. 

Q  So  they  were  both  helping  you  out?  A  Yes. 

Q  And  then  later  on  Mr.  Union  again  advised  you? 

A  Advised  me  as  to  what? 

Q  That  the  P-38  was  on  high  final?  A  Well,  I  don’t 
remember  what  his  words  were. 

3434  He  did  indicate  that  the  aircraft  was  south  of 
Alexandria  with  its  gear  down  there  in  some  man¬ 
ner,  but  I  don’t  remember  what  he  said. 

Q  If  Mr.  Union  hadn’t  made  these  two  gestures  or 
advised  you  on  these  two  occasions,  you  would  not  have 
known  where  the  P-38  was;  is  that  correct?  A  Well,  I 
presume  the  P-38  would  call  me  again  if  I  didn’t  answer 
his  first  call.  I 

Q  But  clearly  the  first  call,  if  it  had  not  been  for 
Mr.  Union  advising  that  he  was  asking  for  landing  in¬ 
structions,  you  would  not  have  given  them  to  hiin?  A 
Not  to  my  recollection.  I  don’t  know.  I  may  have  heard 
the  call.  It  is  completely  out  of  my  mind  if  I  did, 
now. 

I  do  know  Mr.  Union  advised  me  of  the  call  for  land¬ 
ing  instructions;  yes. 

Q  Mr.  Union,  he  did  a  second  time,  when  Mr.  Union 
advised  you  he  was  on  high  final?  A  Well,  I  don’t 
remember  if  he  did  say  high,  or  high  final. 

I  remember  he  said  something  to  the  effect  that  the 
P-38  was  south  of  Alexandria  with  its  gear  down.  I  don’t 
remember  what  Mr.  Union  said,  what  his  language  was. 

Q  Did  you  have  any  other  traffic  that  you  were  work¬ 
ing  at  that  time?  A  You  mean,  at  which  time? 

3435  Q  Either  time.  A  Which  is  either  time?  I 

don’t  understand.  j 

Q  At  either  time  Mr.  Union  called  your  attention  to 
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the  P-38.  A  I  don’t  recall  what  traffic  I  had.  Evi¬ 
dently  I  did  have  some  traffic. 

Q  Did  you  delay  either  of  your  transmissions  to  the 
P-38  because  you  were  working  other  traffic?  A  I  don’t 
recall — what  do  you  mean  “delay”? 

Q  Well,  the  first  time  you  gave  him  this:  Into  traffic 
pattern;  check  downwind  leg?  A  That  is  right. 

Q  Did  you  delay  that  communication  because  you  were 
working  other  traffic?  A  That  is,  first  to  enter  the  traf¬ 
fic  pattern? 

Q  Yes.  A  Very  possibly.  I  don’t  remember. 

Q  You  don’t  remember?  A  No. 

Q  And  you  don’t  remember  the  second  time,  either? 
A  The  second  clearance  to  enter  the  traffic  pattern 
wasn’t  interrupted  at  all. 

Q  When  you  observed  him  on  high  final  with  gear 
down,  did  you  work  any  other  traffic  in  there? 
3436  A  I  don’t  recall  what  traffic  I  had.  I  am  sure 
I  must  have  worked  some  traffic. 

Q  You  don’t  remember?  A  No,  I  don’t  remember. 

Q  Would  it  be  correct  to  say,  Mr.  Tigner,  that  you 
have  no  recollection  of  any  of  your  communications  on 
the  morning  of  November  1,  1949,  except  those  that  you 
have  recited  here  to  the  P-38,  and  the  three  communica¬ 
tions  to  the  DC-4?  A  Yes,  that  is  right,  because  that 
was  a  bad  orange  in  a  crate  of  good  oranges,  so  to 
speak. 

Q  That  was  a  bad  orange  in  a  crate  of  good  oranges? 
A  That  is  correct.  That  is  as  nearly  as  I  can  say 
why  I  can  recall  it. 

We  have  hundreds  of  airplanes  landing  in  Washington 
in  one  dav. 

Q  WTien  you  say  bad  orange,  do  you  mean  that  your 
transmissions  were  bad  oranges?  A  No,  indeed. 

0  They  could  have  been?  A  No. 

MR.  WARNER:  Will  Your  Honor  indulge  me  just 
one  moment? 
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BY  MR.  WARNER: 

; 

Q  One  question  about  the  weather  that  day,  Mr. 
Tigner.  You  stated  that  there  were  no  clouds  at 

3437  3500  feet;  is  that  correct?  A  Yes,  that  is  cor¬ 
rect. 

Q  You  are  sure  of  that?  A  As  I  recall  it;  that  is 
correct. 

Q  Do  you  know  where  the  weather  observations  are 
taken  at  the  airport?  A  Well,  they  were  taken  from 
the  Mirador  on  the  roof  of  the  terminal  building. 

Q  Taken  from  the — could  we  say  almost  right  beside 
the  tower?  A  Well,  a  little  lower,  behind  it;  yes.; 

Q  Very  close  to  the  tower?  A  Yes,  I  would  say  it 
was  verv  close  to  the  tower.  ! 

MR.  WARNER:  I  have  no  further  questions.  Thank 
you,  Mr.  Tigner. 

Recross-Examination 
BY  MR.  BRESS : 

Q  Mr.  Tigner,  with  whom  of  the  CAA  have  you  talked 
since  you  left  the  stand  on  Friday  afternoon?  A  I  have 
talked  with  Mr.  Basinight,  and  Mr.  Davis,  a  fellow  em¬ 
ployee.  I  went  to  work  over  the  weekend. 

Q  Mr.  Basinight  is  the  tower  man  sitting  in  the  cpurt 
room?  A  He  is  the  chief  controller;  yes,  sir. 

Q  And  you  discussed  with  him  your  testimony? 

3438  A  No,  sir. 

Q  Didn’t  discuss  this  case  at  all?  A  No,  sir. 

Q  My  question  is :  With  whom  have  you  discussed  this 
case?  A  No  one,  sir. 

Q  Then  your  answers  to  the  questions,  this  morning 
by  Mr.  O’Donoghue  and  by  Mr.  Galiher  on  the  subject 
matters  covered  by  those  questions  were  not  the  subject 
matter  of  any  discussion  that  you  had  over  the  weekend? 
A  No,  sir. 

Q  Have  you  been  in  touch  with  any  CAA  lawyers 
over  the  weekend?  A  No,  sir. 
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Q  Have  you  discussed  it  with  any  of  the  other  men 
in  the  tower?  Have  you  discussed  this  case  with  any  men 
in  the  tower?  A  No,  sir. 

Q  You  mean  that  you  worked  in  the  tower  over  the 
weekend  and  the  subject  matter  of  your  having  testified 
in  this  case  didn’t  come  up?  A  They  asked  me  about 
the  procedures,  how  things  were  going  generally,  but  I 
discussed  no  testimony  with  the  personnel. 

Q  Mr.  Tigner,  vour  statement  was  produced 

3439  here  this  morning  and  read  to  you.  Do  I  under¬ 
stand  that  that  statement  was  prepared  by  you? 

A  Yes. 

Q  The  entire  statement?  A  Yes,  sir. 

Q  And  if  certain  paragraphs  read  verbatim  like  para¬ 
graphs  in  other  people’s  statements,  that  is  just  coinci¬ 
dence?  A  I  don’t  know  what  the  other  people’s  state¬ 
ments  read  at  all. 

Q  You  understand  my  question,  don’t  you?  A  Yes, 
sir.  It  would  strictly  be  coincidental  as  far  as  I  am 
concerned. 

Q  So  I  understand  you  prepared  this  entire  statement 
yourself,  and  if  certain  paragraphs  and  sentences  are 
verbatim  like  statements  of  other  men  in  the  tower,  that 
is  purely  coincidental?  A  I  would  say  so,  sir;  yes. 

Q  This  statement  was  used  today  for  the  purpose  of 
attempting  to  refresh  your  recollection  about  a  clearance 
to  Eastern,  and  upon  one  matter,  I  think. 

Now,  you  had  read  this  statement  before  you  testified 
at  the  CAB,  and  as  a  matter  of  fact,  it  was  offered  in  evi¬ 
dence  during  your  testimony,  was  it  not?  A  I  had  read 
it  before  the  CAB  testimony  was  given,  but  I  don’t  re¬ 
call  seeing  it  since  then  until  today. 

3440  Q  Mr.  Tigner,  do  you  want  us  to  believe  that 
you  have  forgotten  what  was  in  the  statement  at 

the  time  you  testified  before  the  CAB,  just  a  matter  of  a 
few  days  after  the  statement?  A  That  is  possible. 


1529  A 


MR.  O’DONOGHUE:  That  is  an  unfair  question. 

THE  COURT:  We  are  not  concerned  with  the  state¬ 
ment  made  at  the  CAB.  We  are  only  concerned  with  his 
statement  which  purports  to  be  the  witness’  recollection 
of  what  happened  immediately  after  the  accident,  or 
within  a  day  or  two  thereafter. 

MR.  BRESS:  You  don’t  want  me  to  argue  this  to 
you? 

THE  COURT:  No,  I  don’t  think  that  there  is  any 
necessity  for  it. 

MR.  BRESS:  May  I  pursue  this  line  of  interroga¬ 
tion? 

THE  COURT:  Not  with  reference  to  the  CAB,  with 
reference  to  the  question  objected  to. 

MR.  BRESS:  This  witness  said,  and  he  testified  since 
he  last  saw  it — 

THE  COURT:  I  talked  with  counsel  at  the  bench 
about  that,  and  both  you  and  Mr.  Warner  indicated  at 
the  time  you  were  prepared  to  go  forward  and  show 
certain  things.  If  you  are  prepared  to  do  that,  fine.  If 
you  are  not  prepared  to  do  it,  we  will  drop  it. 

MR.  BRESS:  I  am  prepared. 

3441  THE  COURT:  All  right;  go  ahead. 

BY  MR.  BRESS  : 

Q  Now,  did  you  forget  this  statement  within  a  few 
days  after  it  was  given  at  the  time  you  testified  before 
the  CAB?  A  Apparently  I  must  have.  It  is  quite 
possible  I  did. 

Q  Well,  have  you  forgotten  what  you  saw  on  No¬ 
vember  1st  or  2nd  by  the  time  you  testified  on  November 
9th  ?  I  would  like  to  know  a  little  more  about  how  the 
language  in  this  statement  got  into  it. 

Can  you  tell  me  who  you  talked  to  in  the  preparation 
of  this  statement?  A  I  have  no  recollection  of  talking 
to  anyone  in  the  preparation  of  this  statement. 

Q  Well,  Mr.  Tigner,  you  remember  I  asked  you  a 
number  of  questions  in  my  previous  examination  about 
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your  meetings  with  the  men  in  the  tower  following  the 
crash  when  you  were  relieved  of  duty?  A  Yes,  sir. 

Q  And  that  you  were  there  until  late  that  night?  A 
Well,  I  don’t  remember  how  long  we  stayed  there. 

Q  And  that  you  had  meetings  with  Mr.  Seltzer  in  his 
office?  A  Well,  this  is  one  and  the  same  meeting 

3442  we  are  talking  about. 

Q  You  had  a  meeting  with  Mr.  Griff en  in  his 
office?  A  I  didn’t  testify — I  don’t  recall  any  such  meet¬ 
ing. 

Q  And  that  you  met  in  the  presidential  room?  A  I 
don’t  recall  any  such  meeting. 

MR.  O’DONOGHUE:  That  is  an  unfair  question.  He 
denied  it. 

THE  COURT:  We  have  been  over  that,  Mr.  Bress, 
the  other  day,  and  I  indicated  at  the  bench  that  there  is 
no  need  for  further  interrogation  of  the  witness  with 
reference  to  the  matter  he  denied. 

If  you  have  any  evidence  here  today,  and  I  will  say 
this  before  the  jury,  produce  it. 

BY  MR.  BRESS : 

Q  Was  the  same  procedure  followed  in  the  prepara¬ 
tion  of  your  statement  as  was  followed  in  the  preparation 
of  the  statements  for  the  other  men  in  the  tovrer?  A  I 
don’t  know. 

Q  Were  the  other  men  with  you  while  you  were 
preparing  your  statement?  A  I  am  sorry,  but  I  have 
no  recollection  of  this. 

Q  You  mean  that  when  you  prepared  a  draft  of  the 
statement,  you  have  no  recollection  of  that?  A  I  have 
no  recollection  of  that.  I  have  no  recollection  of 

3443  the  meetings  to  which  you  refer. 

Q  I  am  talking  about  the  draft  of  the  state¬ 
ment.  Do  you  recall  that  there  was  a  draft  prepared?  A 
Yes,  I  vaguely  recall  that  w^e  made  a  draft. 

Q  Did  you  then  immediately  copy  it  in  ink  or  do 
something  there?  A  I  don’t  remember. 
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Q  Were  you  present  until  somebody  went  over  the 
statements  of  the  other  men  in  the  tower?  A  X  don’t 
recall  that,  sir. 

BY  THE  COURT : 

Q  When  you  say  we  made  a  draft,  who  do  you  mean 
by  “we”?  A  Well,  I  mean,  I  made  a  draft. 

Q  Why  did  you  use  “we”?  A  I  assume  that  we,  that 
all  the  men  in  the  tower  made  a  statement. 

BY  MR.  BRESS : 

Q  All  the  men  in  the  tower  made  drafts,  didn’t  they? 
A  I  don’t  know.  ! 


Q  You  mean  that  the  others  prepared  their  final! state¬ 
ment  in  pen  and  ink  and  turned  it  in,  and  you  prepared 
a  draft?  A  I  don’t  know,  Mr.  Bress. 

Q  Do  you  recall — 


3444  THE  COURT:  I  think  this  witness  has 


cate¬ 


gorically  denied  he  received  the  assistance  of  any¬ 
body  in  the  preparation  of  the  statement. 

MR.  BRESS:  Very  well,  Your  Honor. 

THE  COURT :  Now,  leave  it  that  -way.  If  you:  have 
any  evidence  that  he  did,  and  of  course,  that  goes  di¬ 
rectly  to  his  credibility,  you  can  produce  it. 

MR.  BRESS :  Yes,  sir. 

THE  COURT :  Otherwise  we  will  drop  it  right  now\ 

MR.  BRESS:  I  will  produce  it. 

THE  COURT:  All  right,  then. 

MR.  O’DONOGHUE:  May  I  have  the  name  of  the 
person  who  will  testify  about  that? 

THE  COURT:  I  assume  in  the  course  of  the  noon 
recess,  if  counsel  has  any  witness  or  witnesses  with 
reference  to  this  question,  which  is  a  collateral  subject, 
that  he  will  furnish  the  Government  with  the  names. 


MR.  BRESS:  May  we  approach  the  bench  in  connec¬ 
tion  with  this  statement  and  the  statements  of  the  other 


tower  men  at  this  point? 

THE  COURT :  No.  I  am  only  concerned  with  j  this 


i 
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man's  statement  and  his  interrogation  at  this  point  with 
reference  to  his  alleged  collaboration  with  persons  un¬ 
known  in  the  preparation  of  the  exhibit,  which  exhibit 
counsel  holds  in  his  hand. 

3445  Again  I  want  to  repeat  that  we  are  going  off  on 
a  tangent.  We  are  only  concerned  with  what  hap¬ 
pened  on  this  particular  day  by  virtue  of  which  these 
people  lost  their  lives  and  where  the  responsibility  lays. 

We  don’t  want  to  go  off  and  end  somewhere  else.  We 
have  been  here  a  long  time. 

Unless  you  have  evidence  of  the  character  I  indicated, 
it  ought  to  be  dropped,  regardless. 

MR.  BRESS:  Well,  one  part  of  the  evidence  is  docu¬ 
mentary,  which  I  would  like  to  show  Your  Honor  now. 

THE  COURT:  I  am  not  going  into  documentary  evi¬ 
dence  at  all. 

I  am  going  to  hold  counsel  to  the  proffer  made  at  the 
bench,  Mr.  Warner  and  you,  some  few  days  ago,  with 
reference  to  what  you  expected  to  show. 

I  wa 5,  not  told  at  that  time  that  the  evidence  was  docu¬ 
mentary. 

MR.  BRESS:  The  witness  has  stated  today  that  if 
certain  paragraphs  in  his  statement  are  verbatim  with 
those  in  the  others,  it  is  coincidental. 

THE  COURT:  That  is  right.  You  may  produce  that. 
I  was  assuming  you  would. 

Well,  I  will  say  to  you,  Mr.  Bress:  It  is  ten  minutes 
to  go,  and  you  have  to  do  a  little  fiddling  around,  so  we 
will  suspend  at  this  juncture  and  give  the  reporter 

3446  and  the  jury,  not  to  mention  the  Court,  the  benefit 
of  the  ten  minutes.  We  will  be  back  at  1:45. 

Those  in  the  court  room  remain  seated  until  the  jury 
leaves  the  room. 

(Thereupon  the  jury  left  the  court  room.) 

(At  the  bench:) 

MR.  BRESS:  Mr.  O’Donoghue  is  anxious  to  get  the 
names,  and  so  anxious  that  he  won’t  even  tell  me  wdio  the 
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next  witness  is  going  to  be  called  for  fear  I  am  prepared 
for  it. 

THE  COURT:  Just  a  moment,  now.  Let  us  get  this 
in  proper  focus.  You  know  you  won’t  live  long  if  you 
adopt  that  attitude. 

MR.  BRESS:  I  know’  I  may  not,  but — 

THE  COURT:  Are  you  sick? 

MR.  BRESS:  I  could  feel  better. 

THE  COURT:  Let  us  be  practical  about  this.  The 
other  day  at  the  bench  in  a  conference  with  reference  to 
landing  instructions,  it  was  indicated  to  me  by  both  you 
and  Mr.  Warner  that  there  was  a  fabrication  of  the  slips, 
and  the  conversation  went  on,  as  I  recall  it,  with  refer¬ 
ence  to  this  particular  witness  Tigner,  the  indication 
was  and  the  proffer  was  made  at  the  proper  time,  it 
would  be  shown  that  his  story — the  inference  that  I 
remember  is  that  it  was  a  fabrication  and  he  was  pro¬ 
tecting  other  people — but  aside  from  that  it  was  a  story 
that  was  concocted,  and  that  was  one  word  that 
3447  was  used. 

Now,  of  course,  if  that  is  so,  it  is  a  very  serious 
allegation.  It  is  very  serious  from  the  standpoint  of 
Eastern  Air  Lines,  certainly,  because  his  testimony  is 
that  authority  was  granted  to  deviate  from  the  so-called 
traffic  pattern  to  a  point  which  put  them  directly  where 
the  accident  was  at  the  time  when  the  accident  was  im¬ 
mediately  after  the  clearance  was  made.  : 

That  is  No.  1,  and  it  is  very  damaging  to  your  case 
because  you  have  placed  them  in  the  position  where  the 
only  inference  that  can  be  drawn  was  the  deviation. 

It  is  a  very  critical  witness,  and  from  the  standpoint 
of  the  United  States,  whether  it  can  be  liable  under  the 
circumstances,  you  have  the  cross-examination  with  refer¬ 
ence  to  what  may  be  called  as  acts  of  commission  or 
omission,  and  therefore  this  is  a  very  important  wit¬ 
ness.  ' 
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Of  course,  if  there  is  collaboration  and  fabrication  of 
the  testimony  or  anything  of  that  nature  that  presents  the 
Court  and  the  jury  with  a  concocted  story,  then  I  am 
interested  particularly  as  it  relates  to  the  possibility  of 
prosecution,  and  so  therefore  I  suggested  that  the  evi¬ 
dence  be  produced. 

I  was  told  at  the  proper  time  it  would  be  produced. 

Now,  you  have  some  documents  that  indicate  by  your 
reference — and  I  anticipate  this,  which  refers  to 
3448  each  witness  that  was  interrogated  or  proffered  by 
Eastern,  and  that  it  conforms  in  great  degree, 
I  assume,  verbatimly,  to  use  that  adverb,  with  what  you 
have  in  your  hand. 

MR.  BRESS :  Yes. 

THE  COURT :  Indicating  somebody  got  together  with 
somebody  and  prepared  a  document  of  similar  character, 
a  rather  stupid  performance,  but  it  has  been  done,  and 
I  would  not  say  that  it  is  beyond  the  realm  of  specula¬ 
tion.  It  could  be  done  but  I  "want  proof. 

If  you  have  got  the  proof,  do  not  let  us  chase  a  will 
of  the  wisp. 

MR.  BRESS:  I  am  not  chasing  any  will  of  the  wisp. 

THE  COURT:  I  am  not  saying  that  you  are.  If  you 
have  proof,  or  evidence,  do  not  let  us  chase  a  will  of 
the  wisp.  We  have  been  here  30  days. 

MR.  BRESS:  When  we  had  this  alleged  proffer  at 
the  bench — 

THE  COURT:  Wasn’t  it  a  proffer?  You  say  alleged. 

MR.  BRESS:  You  asked  me  whether  I  was  willing  to 
charge  these  people  with  wrongdoing,  and  I  said  no. 

THE  COURT:  Well,  it  is  wrongdoing,  isn’t  it? 

MR.  BRESS:  As  far  as  participation  by  CAA,  or 
counsel,  or  anything  like  that,  no,  I  would  not. 

MR.  O’DONOGHUE:  I  don’t  think  that  there  is  any 
collaboration  with  witnesses.  You  don’t  have  collabora¬ 
tion  with  this  witness. 
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3449  MR.  BRESS:  I  will  say  that  there  is  with  this 
witness  and  the  other  men  in  the  tower  and  the 

preparation  of  their  statements. 

THE  COURT:  He  wants  the  names  of  the  other  wit¬ 
nesses. 

MR.  BRESS:  I  am  going  to  show  it  from  his  own 
witnesses.  j 

MR.  O’DONOGHUE:  What  are  their  names?  i 

MR.  BRESS:  I  am  not  going  to  tell  you  the  names 
of  the  witnesses  by  which  I  am  going  to  show  it. 

I  am  going  to  show  it  by  your  own  witnesses  if  you 
call  all  the  men. 

MR.  O’DONOGHUE :  If  I  call  all  the  men  in  the 
tower? 

MR.  BRESS:  If  you  are  going  to  call  the  men  that 
vou  said  you  were  going  to  call,  I  will  prove  it  by  them. 

THE  COURT:  All  right. 

i 

•  •  •  ♦ 

I 

3450  Afternoon  Session 

MR.  O’DONOGHUE :  May  we  come  to  the  bench, 
Your  Honor? 

THE  COURT :  Yes. 

(At  the  bench:) 

MR.  O’DONOGHUE:  I  understood,  Your  Honor,  you 
suggested  to  Mr.  Bress  that  he  furnish  us  with  the 
names  of  these  witnesses  who  will  testify,  and  I  believe 
this  is  what  the  reporter  took  down,  at  the  end  of  the 
colloquy  just  before  lunch,  when  Mr.  Bress,  said,  “I  am 
going  to  show  it  by  his  own  witnesses.” 

And  I  said,  “What  are  their  names?” 

And  he  said,  “I  am  not  going  to  tell  you  the  names 
of  the  witnesses  by  which  I  am  going  to  show  it.  ; 

“I  am  going  to  show  it  by  your  own  witnesses  if  you 
call  all  of  the  men.” 

i 

And  I  said,  “If  I  call  all  the  men  in  the  tower?” 

« 
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And  he  said,  “If  you  are  going  to  call  the  men  that  you 
said  you  were  going  to  call,  I  will  prove  it  by  them.” 

Of  course,  we  haven’t  said  we  were  going  to  call  any¬ 
body.  We  have  submitted  a  list  of  names  which  com¬ 
prises  all  possible  witnesses  we  are  going  to  call. 

And  now  Your  Honor  has  urged  and  ruled  it  is  neces¬ 
sary  for  Mr.  Bress  to  show  that  he  does  have  evidence 
of  what  he  says  he  has.  He  has  not  said  he  is 

3451  going  to  do  that.  He  said  he  is  going  to  prove 
it  by  witnesses  I  may  or  may  not  call.  That  is 

not  the  same  as  saying  he  has  testimony  to  prove  it. 

THE  COURT:  I  understood  him  to  say  it  in  just 
substantially  the  way  you  put  it.  So  if  he  can’t  prove 
it,  the  matter  is  moot;  that  is  all.  He  doesn’t  meet  the 
obligation. 

MR.  GALIHER:  It  is  bad  before  the  jury.  If  he 
doesn’t  have  the  testimony,  the  jury  should  be  told  to 
disregard  it. 

I  don’t  think  he  was  fair  with  the  Court  either,  with 
respect  to  the  representations  that  he  made  the  other 
day  and  then  today. 

MR.  BRESS:  I  do  have  the  testimony,  though.  I  do 
have  the  testimony,  and  it  was  my  understanding  that 
the  Judge,  about  a  week  or  ten  days  ago,  said  that  the 
tower  men,  if  they  are  not  called,  he  will  call  them  as 
Court  witnesses. 

I  assumed  you  would  call  the  tower  men. 

THE  COURT:  The  only  man  that  is  important  from 
the  standpoint  of  tower  testimony  is  the  witness  who 
is  on  the  stand  and  whose  testimony  you  indicated  to  me 
was  a  concoction  or  a  fabrication. 

MR.  BRESS:  I  submit  it  is. 

THE  COURT :  Then  you  will  have  to  go  forward  and 
prove  it  is. 

3452  MR.  BRESS:  And  if  the  Government,  by  the 
close  of  their  case,  has  not  offered  the  witnesses 
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from  whom  I  produce  it,  then  it  will  be  incumbent  upon 
me  to  produce  witnesses. 

MR.  O’DONOGHUE :  I  think  I  should  know  who  those 
witnesses  are. 

MR.  BRESS:  I  have  given  you  the  list  of  witnesses. 
They  are  just  the  tower  control  operators. 

THE  COURT:  The  only  persons  you  can  possibly 
call— 

Union  has  already  been  called. 

Has  Davis  already  been  called? 

MR.  BRESS:  No — Wade,  Zaco,  Goldstein — 

MR.  GALIHER:  May  I  take  this  opportunity  to  re¬ 
mark,  Your  Honor,  that  deliberately  in  the  course  of  his 
interrogation  of  this  witness  on  Friday,  he  specifically 
brought  up  the  names  of  Rokowsky,  Rydstrom,  and  left 
the  very  distinct  inference  if  those  men  were  called  they 
would  impeach  Mr.  Tigner  with  respect  to  his  testimony. 

MR.  BRESS:  Wait  a  minute.  I  said  those  men  were 
present.  j 

THE  COURT:  In  any  event,  it  is  your  responsibility 
to  go  forward,  and  I  take  it  you  are  going  forward  with 
the  individuals  in  the  tower  who  can  shed  some  light  on 
the  subject;  so  we  know  who  they  are — the  gentleman 
with  the  Polish  name,  Davis,  Wade  and  somebody  else 
with  an  Italian  name — Zaco. 

3453  MR.  BRESS:  And  we  know-  this  witness  has 
stated  he  doesn’t  know  who  else  was  in  the  tower 
besides  the  tower  operators.  We  have  information  there 
were  three  other  men  in  the  tower — and  they  haven’t  given 
us  their  names. 

THE  COURT:  Let  it  stand;  and  when  it  is  all  over, 
I  may  have  something  to  say  myself. 

Mr.  Bress  presumably  knows  now  who  was  in  the;  tower, 
and  so  therefore  if  it  becomes  material  in  reference  to 
his  aspect  of  the  case  with  reference  to  the  impeachment 
of  this  witness,  he  will  call  them,  and  he  knows  who  they 
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are — the  gentleman  with  the  Polish  name,  Rokowsky, 
Zaeo,  Wade,  or  Davis. 

MR.  BRESS:  And  there  were  some  other  men  in  the 
tower. 

THE  COURT:  I  don’t  know  who  they  are. 

MR.  BRESS:  Goldstein,  I  think,  a  GAC  technician. 

THE  COURT:  But  only  with  reference  to  this,  the 
fabrication  of  his  story. 

•  •  •  • 

Glen  D.  Tigner, 

having  returned  to  the  stand,  was  examined  and  testi¬ 
fied  further  as  follows: 

3454  Recross  Examination  (Resumed) 

BY  MR.  BRESS : 

Q  I  understand  your  testimony  is  that  you  do  not 
recall  with  whom  you  discussed  the  draft  of  your  state¬ 
ment,  if  you  discussed  it  with  anybody.  A  Yes,  sir;  that 
is  correct. 

Q  You  are  not  testifying  that  that  is  the  statement 
as  you  drew  it,  and  that  you  did  not  discuss  it  with  any¬ 
body?  A  That  is  the  statement  I  wrote  up,  and  I  don’t 
recall  whether  I  discussed  it  with  anyone  or  not. 

Q  In  other  words,  we  are  to  understand  from  your 
answer  that  you  are  not  denying  that  this  statement  was 
reviewed  and  changes  were  suggested  by  others?  A  I 
don’t  recall  any  changes  being  suggested  by  others. 

Q  You  are  not  denying  that  that  occurred?  A  I  am 
not  denying  it  or  affirming  it. 

Q  I  think  we  understand  each  other,  then. 

Mr.  O’Donoghue  asked  you,  on  redirect,  two  questions. 
He  asked  you  to  estimate  the  time  between  the  time  that 
the  P-38  arrived  at  an  altitude  of  1200,  and  the  time  of 
the  crash.  You  were  able  to  estimate  that  time?  A 
Yes;  I  believe  I  did  estimate  it  at  approximately  10 
seconds. 
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Q  Is  there  any  reason  why  you  were  able  to 

3455  jnake  that  estimate  of  time  but  were  not  able  to 
make  the  many  estimates  of  time  we  have;  asked 

you  about?  A  No  particular  reason,  no. 

Q  Have  you  in  mind  that  the  crash  occurred  at  an 
altitude  of  300  feet?  A  Yes,  it  did  occur  at  an  altitude 
of  300  feet. 

Q  Have  you  in  mind  that  what  you  have  testified  to 
in  making  that  estimate  of  10  seconds,  that  while  the 
plane  descended  from  1200  to  300,  or  a  descent  of  900 
feet,  it  did  that  900  feet  in  10  seconds,  which  is  in  effect 
a  rate  of  descent  of  5,400  feet  a  minute. 

Did  you  have  that  in  mind  when  you  made  that  esti¬ 
mate?  A  I  have  no  calculations  at  all.  I  made  that 
approximation  of  10  seconds. 

Q  When  you  say  that,  you  mean  you  guessed  at  the 
time?  A  Well,  I  approximated  the  time,  yes,  sir.  : 

Q  Did  you  not  guess  the  time?  A  No.  I  would  say 
that  is  my  approximation. 

Q  Then  is  it  your  testimony,  then,  that  the  rate  of 
descent  of  the  P-38  was  at  approximately  5,400  feet  a 
minute?  A  No;  I  don’t  know  what  his  rate  of  descent 
was. 

Q  I  suppose  you  can  also  approximate  for  us  his 
angle  of  descent.  A  No,  sir;  I  cannot. 

3456  MR.  O’DONOGHUE :  I  submit,  Your  Honor, 
that  is  not  a  question. 

BY  MR.  BRESS : 

Q  Can  you  approximate  for  us  his  angle  of  descent? 
A  No,  sir. 

Q  You  did  give  us  the  angle  of  descent  of  the  P-38 
a  few  minutes  ago,  after  the  crash,  as  45  degrees?  A 
Approximately  45  degrees. 

Q  From  the  point  of  impact  to  the  crash  of  the  P-38 
into  the  water,  you  said  approximately  45  degrees. 
Would  it  be  fair  to  state  that  the  angle  of  descent  of 
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the  P-38  was  equal  to  or  less  than  or  greater  than  that? 
A  At  which  time  are  you  referring  to? 

Q  This  10  seconds  you  are  talking  about.  A  I  don’t 
know  what  his  angle  of  descent  was  at  that  time. 

Q  Well,  was  it  as  much  as  45  degrees?  A  No,  I 
wouldn’t  think  it  was  that  much;  but  I  don’t  know  how 
much  it  was. 

Q  And  if  his  angle  of  descent,  in  order  to  descend 
5,400  feet  per  minute,  at  a  45-degree  angle,  he  would 
have  to  travel  horizontally  5,400  feet,  wouldn’t  he?  A  I 
don’t  understand  what  you  mean.  Say  that  again,  would 
you  please? 

Q  In  order  to  descend  at  an  angle  of  45  de- 

3457  grees,  at  5,400  feet  per  minute,  do  you  mean  that — 
I  withdraw  the  question. 

Now,  when  you  say  that  you  gave  Eastern  clearance 
to  land,  did  you  give  that  into  a  hand  microphone  that 
you  held  up  to  your  mouth?  A  Yes. 

Q  And  did  you  it  in  an  ordinary,  conversational  tone? 
A  I  don’t  know  what  you  mean  by  a  “conversational 
tone.” 

Q  Well,  how  loud,  when  you  said  it  into  the  speaker, 
into  the  microphone?  Did  you  speak  it  in  your  normal, 
broadcasting  voice?  A  Yes. 

Q  And  is  that  rather  quiet?  A  Not  too  quietly,  no. 

Q  And  do  you  know,  as  a  matter  of  fact,  whether 
anybody  else  in  the  tower  ever  heard  you  give  that  clear¬ 
ance?  A  No;  I  don’t  know  whether  they  did  or  not. 

Q  As  a  matter  of  fact,  you  have  had  occasion  to  talk 
to  every  man  in  that  tower  since  this  happened.  And 
isn’t  it  a  fact  that  not  one  of  them  heard  you  give  the 
clearance?  A  I  don’t  know.  I  have  never  questioned 
them  on  that. 

Q  But  you  say  you  did  give  a  clearance?  A  Yes,  I 
did. 

3458  Q  Now,  Mr.  Tigner,  you  told  us  the  other  day, 


1541 A 


if  I  remember  correctly,  that  you  don’t  know,  you 
don’t  recall,  whether  Eastern  initiated  the  request  for 
clearance,  or  whether  you  initiated  the  clearance  to  it. 
A  That  is  correct. 

Q  Is  that  correct?  A  That  is  correct. 

Q  And  you  don’t  know  where  Eastern  was  when  this 
clearance  occurred?  A  No,  I  don’t. 

Q  And  the  first  time  that  you  actually  saw  the  East¬ 
ern  plane  that  you  can  clearly  recall,  was  at  this  point 
a  mile  and  a  half  southwest  of  the  Airport?  A  Yes,  that 
I  can  clearly  recall,  was  a  mile  and  a  half  west  and  slight¬ 
ly  southwest  of  the  Airport.  j 

Q  And  at  that  point  the  Eastern  plane  was  already 
turning?  A  Yes;  it  had  already  been  cleared  to  land 
at  that  time. 

Q  And  if  you  gave  clearance  to  Eastern  to  land,  that 
was  on  the  tower  frequency,  was  it  not? — or  119.1  mega¬ 
cycles?  A  Yes. 

Q  And  that  is  the  same  frequency  that  the  other  planes 
coming  in  to  land  were  on,  that  is,  commercial  air- 
3459  liners,  on  the  tower  frequency?  A  Yes,  primarily, 
I  would  say  so. 

Q  The  National  Airlines  plane  which  landed  a  few 
minutes  later,  it  has  appeared  here,  he  was  on  119.1  also. 
And  if  you  had  given  that  clearance  to  land,  that  could 
have  been  heard  by  the  National  plane  also,  could  it  not? 
A  Oh,  yes. 

MR.  O’DONOGHUE:  I  object  to  this  question,  Your 
Honor. 

THE  COURT:  Of  course,  he  can’t  conclude  anything 
as  to  that,  because  he  doesn’t  what  the  situation  was 
in  the  National  plane.  ! 

MR.  BRESS :  Yes.  All  right.  j 

BY  MR.  BRESS : 

Q  Do  you  have  a  clear  recollection  of  ever  having 
given  a  clearance  to  Eastern  to  land?  A  Yes,  I  do. 

Q  You  do?  A  Yes. 
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Q  Is  there  anything  in  particular  that  makes  you  re¬ 
call  that?  A  No,  not  to  my  recollection.  I  do  recall 
that,  though.  I  don’t  remember  exactly  the  entire  text 
of  my  message  to  them. 

Q  And  the  loudness  of  your  voice  in  giving  the  clear¬ 
ance,  if  it  was  given,  was  such  that  it  could  have 

3460  been  heard  by  other  men  in  the  tower?  A  If 
they  had  been  listening  to  me  or  paying  attention 

to  what  I  was  saying.  They  have  their  own  jobs  to  per¬ 
form. 

Q  Now,  you  have  told  us  what  that  message  to  Eastern 
was,  haven’t  you?  A  Well,  I  don’t  remember  my  en¬ 
tire  text  to  Eastern. 

Q  Well,  you  told  Eastern  they  were  cleared  to  land? 
A  Yes,  and  I  don’t  know  what  else  I  may  have  said 
to  him. 

Q  You  do  know  this,  that  you  used  no  words  giving 
express  authority  to  deviate  from  the  pattern.  You 
know  that,  don’t  you?  A  No,  I  don’t  know  that  for  a 
fact. 

Q  You  don’t  know  that?  A  No,  sir. 

Q  Do  you  remember  at  the  deposition  that  we  talked 
about  before,  given  in  April,  1951,  at  the  Department 
of  Justice,  I  had  occasion  to  ask  you  some  questions? 
Do  you  remember  that  occasion?  A  Yes,  sir. 

Q  Do  you  remember  I  asked  you  whether  or  not 
you  told  him  that  he  was  going  to  enter  on  a  pattern 
different  from  that  prescribed  as  the  standard  pattern, 
and  you  answered,  “No”? 

3461  MR.  O’DONOGHUE:  What  is  the  page? 

MR.  BRESS:  Page  131,  at  the  bottom. 

BY  MR.  BRESS : 

Q  (Reading:) 

“Question :  Was  there  anything  expressly  done  by  you 
to  authorize  the  DC-4  to  make  this  deviation  from  the 
standard  pattern? 
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“Answer:  Not  to  my  recollection — only  that  he  was 
cleared  to  land  when  he  was  north  of  the  Airport. 

“Question:  Once  he  was  cleared  to  land  when  he  was 
north  of  the  Airport,  he  made  the  shortest  approach  for 
the  strip  that  he  could;  is  that  correct? 

“Answer:  Well,  I  don’t  know  whether  it  was  the 
shortest  approach  that  he  could  make.  He  probably 
could  have  cut  in  closer.  I  don’t  think  that  is  what  you 
mean.  He  made  a  short  approach,  yes. 

“Question:  Is  a  deviation  from  the  standard  pattern 
permitted  to  be  made  without  the  prior  authorization  and 
approval  of  the  tower? 

“Answer:  No.” 

Is  that  not  the  question  and  answer — 

MR.  O’DONOGHUE:  The  shouting  is  objectionable, 
Your  Honor. 

MR.  BRESS:  This  is  important. 

MR.  O’DONOGHUE:  It  may  be  important — 
3462  MR.  BRESS:  I  withdraw  the  shout. 

MR.  O’DONOGHUE:  That  is  no  way  to  with¬ 
draw  the  shout.  I 

MR.  BRESS:  I  am  sorry. 

MR.  O’DONOGHUE :  I  suggest  there  is  nothing  here — 

THE  COURT:  The  witness  has  intimated,  Mr.  Bress 
— and  then  again  I  don’t  want  to  intrude  myself  into 
this  colloquy — that  he  gave  him  clearance  to  land,  and 
it  has  been  testified  he  had  authorized  him  to  deviate 
from  the  pattern.  We  have  been  over  that  before.  Mr. 
Warner  examined  the  witness  with  reference  to  it  short¬ 
ly  before  lunch,  if  my  recollection  serves  me  correctly. 

MR.  BRESS:  I  don’t  believe  Your  Honor  wants  me 
to  argue  the  significance  of  that  at  this  time.  But  1  be¬ 
lieve  the  fact  as  to  whether  or  not  the  witness  used  any 
expression — 

THE  COURT :  We  come  down  again  to  what  we  have 
constantly  discussed  throughout  the  course  of  this  trial, 
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as  to  whether  or  not  statements  made  by  the  -witness — 
not  necessarily  this  witness,  but  by  any  -witness — at  the 
CAB  hearings  or  by  virtue  of  a  deposition,  may  be 
used  for  the  purpose  of  impeachment;  and  the  answer 
to  that  is  yes,  of  course,  if  there  is  any  variance  of  a 
substantial  character  between  the  statements  elicited  from 
the  witness  on  the  stand  and  the  statements  which  he 
purportedly  gave  elsewhere. 

3463  Now,  is  there  a  variance  there? 

MR.  BRESS:  Yes,  Your  Honor. 

THE  COURT:  Then  let  us  repeat  what  the  witness 
has  testified  with  respect  to  your  question,  for  the  benefit 
of  the  jury,  to  the  question  you  asked  him  from  the  de¬ 
position,  beginning  just  before  counsel  had  recourse  to 
the  deposition. 

MR.  BRESS :  Shall  I  read  the  same  question  and 
answer  again,  Your  Honor? 

THE  COURT :  I  think  the  reporter  can  read  it 
back — 

In  other  words,  the  question  you  asked  before  you  had 
recourse  to  the  deposition. 

THE  REPORTER  (reading):  “Question:  You  do 
know  this,  that  you  used  no  words  giving  express  au¬ 
thority  to  deviate  from  the  pattern.  You  know  that, 
don’t  you? 

“Ans-wer:  No,  I  don’t  know  that  for  a  fact. 

“Question:  You  don’t  know  that? 

“Answer :  No,  sir. 

“Question:  Do  you  remember  at  the  deposition  that 
we  talked  about  before,  given  in  April,  1951,  at  the  De¬ 
partment  of  Justice,  I  had  occasion  to  ask  you  some 
questions?  Do  you  remember  that  occasion? 

“Answer :  Yes,  sir. 

“Question:  Do  you  remember  I  asked  you  whether 
or  not  you  told  him  that  he  was  going  to  enter  on  a 
pattern  different  from  that  prescribed  as  the 

3464  standard  pattern,  and  you  ans-wered,  ‘No’? 

“Mr.  O’Donoghue:  What  is  the  page? 
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“Mr.  Bress:  Page  131,  at  the  bottom. 

“By  Mr.  Bress: 

“Question  (reading) :  Was  there  anything  expressly 
done  by  you  to  authorize  the  DC-4  to  make  this  deviation 
from  the  standard  pattern?  ; 

“Answer:  Not  to  my  recollection — only  that  he  was 
cleared  to  land  when  he  was  north  of  the  Airport. 

“Question :  Once  he  was  cleared  to  land  when  he 
was  north  of  the  Airport,  he  made  the  shortest  approach 
for  the  strip  that  he  could;  is  that  correct? 

“Answer :  Well,  I  don’t  know  whether  it  was  the 
shortest  approach  that  he  could  make.  He  probably 
could  have  cut  in  closer.  I  don’t  think  that  is  what  you 
mean.  He  made  a  short  approach,  yes. 

“Question:  Is  a  deviation  from  the  standard  pattern 
permitted  to  be  made  without  the  prior  authorization 
and  approval  of  the  tower? 

“Answer:  No.”  i 

THE  COURT:  Well,  you  go  on. 

BY  MR.  BRESS :  * 

Q  Now,  Mr.  Tigner,  you  have  heard  those  answers 
you  gave  in  1951,  and  I  ask  you  now  whether  or  not  it 
is  the  duty  of  the  tower  controller  in  giving  in- 
3465  structions  to  planes,  to  give  instructions  in  a  way 
so  that  when  those  instructions  are  complied  with, 
the  tower  will  know  where  the  plane  is  going?  A  Yes. 

Q  Now  if,  as  a  matter  of  fact,  if  it  is  a  fact,  that 
there  was  a  clearance  while  the  DC-4  was  on  downwind, 
as  you  said  in  the  statement,  when  you  did  not  see  him 
at  that  time  of  clearance,  and  you  cleared  that  plane 
to  land,  according  to  your  testimony,  as  I  understand 
it,  you  wouldn’t  know  whether  that  plane  was  going  to 
go  south  on  downwind  and  follow  the  prescribed  pattern, 
or  whether  he  was  going  to  do  something  else.  Is  that 
correct?  A  No.  I  fully  expected  him  to  make  that 
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short  pattern,  and  I  fully  expected  to  see  him  where  I 
did  see  him. 

Q  Now,  Mr.  Tigner,  isn’t  it  a  fact  that  in  the  ANC 
regulations,  about  which  Mr.  Galiher  examined  you  a 
few  minutes  ago — but  didn’t  read  this  one  that  I  would 
like  to  supplement — is  it  not  a  fact  that  those  regulations 
state  that  whenever  it  is  desired  that  a  pilot  shorten 
the  downwind  leg,  the  following  phraseology  will  be 
used,  quote : 

“Make  short  approach.” 

End  quote.  Isn’t  it  a  fact  you  never  used  that  phrase¬ 
ology  in  your  communication  with  this  Eastern  plane? 

A  I  don’t  recall  whether  I  did  or  not. 

3466  Q  Mr.  Tigner,  isn’t  it  a  fact,  further,  under 
the  regulations,  which  are  standardized  for  Army, 
Navy  and  civilian  use,  that  it  is  provided,  in  connection 
with  the  standard  traffic  clearances  and  phraseologies, 
that — 

“An  airport  traffic  controller  shall  issue  such  traffic 
clearances  and  other  information  as  are  necessary  for 
the  prevention  of  collisions  between  aircraft  under  his 
jurisdiction.” 

Do  you  know  that  to  be  a  fact?  A  Yes,  sir. 

Q  And  do  you  know  that  paragraph  3.410  says — 

“In  order  to  reduce  the  transmission  time  for  each 
tower  message,  and  to  decrease  misunderstandings, 
phraseologies  have  been  standardized  for  use  in  airport 
traffic  control.” 

Do  you  remember  that?  A  Yes. 

Q  And  one  of  the  reasons,  then,  for  the  standard 
phraseologies  is  to  avoid  misunderstandings?  A  Yes. 

Q  And  if  a  pilot  came  down,  such  as,  say,  the  chief 
pilot  for  Eastern,  whom  you  don’t  know,  and  was  flying 
down  from  New  York,  and  he  had  in  front  of  him  his 
prescribed  traffic  pattern  for  National  Airport,  and  you 
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gave  him  clearance  to  land  when  he  was  west 

3467  of  the  field,  he  would  have  to  follow  that  pat¬ 
tern,  would  he  not,  because  he  wouldn’t  know 

of  anything  else?  A  No;  he  wouldn’t  have  to. 

Q  You  wouldn’t  expect  that  he  would  follow  the  pre¬ 
scribed  pattern?  A  No.  j 

Q  Then  is  it  your  understanding  that  following  the 
prescribed  pattern,  -when  a  plane  is  given  clearance  to 
land,  would  be  a  violation  of  the  pattern?  A  Would  you 
say  that  again?  ; 

MR.  BRESS:  Read  that  question  back  to  him,  please, 
Mr.  Reporter. 

(The  last  question  was  read  by  the  reporter.) 

THE  WITNESS :  No. 

BY  MR.  BRESS: 

Q  Therefore,  why  do  you  say,  then,  that  an  itinerant 
flier,  or  one  who  hadn’t  been  into  National  Airport  be¬ 
fore,  if  given  clearance  to  land,  would  not  be  expected  to 
follow  the  prescribed  pattern?  A  Would  not  be  ex¬ 
pected  to  follow  the  prescribed  pattern? 

Q  Yes.  A  He  would  be. 

Q  He  would  be?  A  Unless  otherwise  advised. 

3468  Q  Unless  otherwise  instructed  to  make  a  short 
approach?  A  Clearance  to  land  would  amount 

to  the  same  thing.  It  is  the  same  thing.. 

Q  A  clearance  to  land  is  merely  a  clearance  to  land 
in  accordance  with  the  prescribed  pattern,  is  it  not?  A 
No. 

Q  You  mean  that  the  regulations  do  not  mean  what 
they  say?  A  I  mean  that  when  an  aircraft  is  cleared 
to  land,  he  can  conduct  his  approach  from  that  point. 

Q  You  mean  that  the  pattern,  then,  for  following 
for  landing,  as  specified  by  the  Administrator  Of  the 
CAA,  then  means  nothing?  A  It  means  aircraft  are 
cleared  into  that  pattern  to  obtain  a  sequence. 

Q  Does  the  requirement  of  this  pattern,  that  you  go 
south  of  Alexandria,  come  north  up  the  Potomac  River, 
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make  a  left  turn  at  the  power  plant,  make  a  right  turn 
into  the  extension  of  the  runway — that  is  a  prescribed 
sequence  for  staying  in  the  pattern  and  not  a  prescribed 
procedure  for  landing?  A  That  is  correct. 

Q  How  can  one  stay  in  the  pattern,  then,  and  not 
land,  if  he  is  going  to  do  that?  A  You  can  circle 

3469  the  airport  in  the  traffic  pattern. 

Q  Oh,  in  other  words,  if  a  plane  is  going  to 
land  on  runway  3  ultimately,  and  if  he  is  merely  going 
to  stay  in  the  pattern,  what  you  construe  this  to  mean  is 
that  he  must  come  downwind,  come  up  the  river,  and 
make  the  S-turn,  all  at  altitudes  above  1200  feet?  A  If 
he  is  going  to  circle  in  the  pattern,  yes. 

Q  If  he  is  going  to  circle  in  the  pattern.  A  Yes. 

Q  If  he  is  going  to  land  within  the  pattern,  he  has 
to  do  that,  doesn’t  he?  A  Depending  upon  the  traffic 
volume  and  the  instructions  issued  by  the  tower. 

Q  If  runway  3  is  in  use  and  you  tell  a  plane  to  circle 
the  field,  do  you  mean  that  in  circling  the  field  he  has  to 
circle  and  make  that  “S”  and  those  maneuvers?  A  Yes. 

Q  Do  you  mean,  in  that  last  answer  you  just  gave, 
that  he  is  supposed  to  make  the  S-turn  and  follow  the 
path  of  runway  3,  even  though  he  is  not  cleared  to  land, 
if  he  is  just  circling  the  field  in  the  pattern?  Do  you 
mean  that?  A  No;  he  wouldn’t  actually  have  to  make 
the  S-turn.  He  could  continue  across  the  airport  at  an 
altitude  of  1200  feet. 

3470  Q  Then  the  pattern,  when  it  prescribes  the  S- 
turn,  for  coming  in  for  a  landing,  means  just  that, 

does  it  not?  That  is  the  prescribed  pattern  for  coming  in 
for  a  landing,  not  the  pattern  for  circling  the  field?  A 
Yes ;  that  is  the  standard  pattern  for  runway  3. 

Q  Your  attention  was  invited  to  certain  other  para¬ 
graphs  in  these  ANC  regulations,  by  Mr.  Galiher.  There 
are  certain  others  that  I  would  like  to  invite  your  atten¬ 
tion  to. 

Are  you  aware  of  the  fact  that  on  page  7,  under  para- 


1549  A 


graph  1.04,  that  there  is.  a  provision  that — 

“Area  traffic  control  is  administered  from  an  air  traffic 
control  center  and  provides  air  traffic  control  service  for 
air  traffic  operating  within  a  specified  control  area.” 

Do  you  know  that?  A  Yes. 

MR.  GALIHER:  Excuse  me,  Mr.  Bress.  Are  you 
saying  I  didn’t  read  that?  I  think  if  you  will  check 
your  notes,  you  will  find  that  is  one  of  the  ones  I  did 
read. 

MR.  BRESS:  You  are  quite  right,  Mr.  Galiher.  There 
is  another  on  that  page  that  you  did  not  read. 

BY  MR.  BRESS : 

Q  1.05000,  “Visual  flight  rules” —  I 

“The  only  separation  of  air  traffic  not  operating  on 
an  IFR  flight  plan  in  weather  conditions  equal  to 
3471  better  than  the  VFR  minimums  shall  be  that  ef¬ 
fected  by  a  tower.” 

Do  you  know  that? 

A  Yes,  I  know  that.  But  that  merely  means  we  shall 
issue  instructions  and  information  to  the  aircraft  so  that 

i 

they  can  maintain  their  own  separation. 

Q  That  there  is  some  responsibility  on  the  pilots,  also? 
A  Tt  is  all  on  the  pilot. 

Q  You  don’t  have  any  responsibility?  A  Not  in 
avoiding  collisions.  That  is  the  pilot’s  direct  responsi¬ 
bility. 

Q  Oh,  is  that  so?  A  Yes,  it  is. 

Q  That  is  contrary,  I  believe,  to  some  of  these  regu¬ 
lations  which  Mr.  Galiher  read  to  you — 

“The  primary  objective  of  the  Air  Traffic  Control 
Service  shall  be  to  promote  the  safe,  orderly  and  expedi¬ 
tious  movement  of  air  traffic.  This  shall  include: 

“Prevending  collisions  between  aircraft  and  between 
aircraft  and  obstructions  on  the  movement  area.” 

A  Yes,  that  is  correct. 

Q  And  that  is  not  a  primary  objective  of  the  Air 
Traffic  Control  Service?  A  Yes,  it  is — to  safely  expe- 
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dite  the  flow  of  traffic. 

3472  Q  And  to  prevent  collisions?  A  How  can  we 
prevent  collisions  except  by  issuing  this  informa¬ 
tion  and  informing  him  wdiere  one  another  are? 

Q  But  you  didn’t  mean  to  give  me  the  impression — 
I  don’t  know  whether  anybody  else  got  it — that  you  had 
no  responsibility  in  relation  to  the  problem  of  avoiding 
collisions?  A  No,  I  didn’t  mean  that  we — 

Q  That  duty  is  to  inform  each  plane  as  to  the  posi¬ 
tion  of  the  other  plane?  A  Yes. 

Q  And  unfortunately  in  this  case  the  information  to 
the  DC-4  was  given  too  late,  wasn’t  it?  A  It  w*as  given 
at  the  appropriate  time. 

Q  It  was  given  too  late,  because  you  could  give  them 
the  warning,  the  crash  occurred.  Isn’t  that  the  fact? 
MR.  O’DONOGHUE:  That  is  pure  argument. 

MR.  BRESS:  I  withdraw  that. 

THE  COURT:  You  are  intruding  on  my  province, 
you  know. 

MR.  BRESS:  Yes,  Your  Honor. 

THE  COURT:  Because  if  I  am  going  to  decide  the 
matter  between  the  United  States  and  the  plaintiff,  that 
is  a  conclusion  I  may  or  mav  not  draw. 

BY  MR.  BRESS : 

3473  Q  Did  you  delay  in  giving  this  communication 
to  Eastern  as  to  the  P-38  because  you  were,  as  you 

saw  these  planes,  were  of  the  view  that  Eastern  well 
could  take  care  of  itself  in  relation  to  its  position  with 
the  P-38? 

MR.  GALIHER:  I  object  to  that,  because  I  am  sure 
none  of  us  will  know  exactly  what  is  meant  by  that 
question. 

MR.  BRESS:  Maybe  the  witness  understands  it. 

THE  WITNESS:  Could  I  have  it  read  back? 

MR.  BRESS:  Yes. 

(The  last  question  was  read  by  the  reporter.) 
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THE  COURT :  That  may  go  out.  Again,  it  lies  on  an 
assumption  of  counsel  that  there  was  delay.  That  is  one 
of  the  controversial  facts. 

BY  MR.  BRESS : 

Q  Did  you  wait  until  the  time  that  you  did  wait,  to 
give  this  final  caution  or  instruction  or  transmission  to 
Eastern,  because  the  planes  were  in  a  position  in  rela¬ 
tion  to  each  other  that  either  one  could  take  evasive 
action  to  avoid  collision? 

MR.  O’DONOGHUE :  I  don’t  think  “wait”  is  any  hap¬ 
pier  word  than  “delay.” 

THE  COURT:  Well,  it  may  not  be  a  happier  word; 
but  it  is  certainly  a  different  one. 

MR.  O’DONOGHUE:  Yes,  it  is  different. 

MR.  BRESS:  I  will  take  any  substitute  you  sug¬ 
gest. 

3474  THE  COURT :  You  may  use  “wait.” 

MR.  BRESS :  Thank  you. 

THE  WITNESS :  Well,  this  P-38  advised  me  that  he 
would  report  downwind  leg  west  of  the  airport,  which 
is  what  I  thought  he  was  maneuvering  to  do. 

BY  MR.  BRESS: 

0  You  thought  he  was  going  to  do  that  right  down  to 
just  a  few  seconds  before  the  collision?  A  As  a  matter 
of  fact,  yes. 

Q  As  a  matter  of  fact,  when  he  was  five  miles  out, 
you  were  told  he  was  on  high  final.  A  That  didn’t  mean 
anything  to  me.  j 

Q  Well,  T  won’t  pursue  that.  We  went  over  this  at 
some  length  on  Friday. 

THE  COURT:  Yes,  we  did. 

BY  MR.  BRESS : 

0  And  the  words  “high  final”  still  mean,  and  you  in¬ 
tend  them  to  mean,  the  same  thing  we  discussed  On  last 
Friday?  A  “High  final”  means  that  an  aircraft  will 
come  straight  in  to  the  runway.  And  I  interpreted  “high 
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final”  merely  as  a  location;  that  Mr.  Union  was  inform¬ 
ing  me  of  the  position  of  the  P-38. 

Q  Stating  that  a  plane  is  on  high  final,  you  construe 
that  to  mean  a  designation  as  to  what  his  location 

3475  is?  A  Absolutely.  That  is  perfect. 

Q  Well,  now,  the  words  “high  final,”  don’t 
those  words  really  mean  a  reference  to  his  altitude  and 
a  reference  to  the  fact  that  he  is  on  his  final  for  a  run¬ 
way?  A  Well,  it  is  an  indication  of  his  position  and 
his  altitude,  yes. 

Q  And  what  he  is  about  to  do  or  what  he  is  doing? 
A  T  don’t  know  what  Mr.  Union  said  to  me.  I  don’t 
know  whether  he  said  “high  final.” 

Q  You  don’t?  A  No. 

Q  Didn’t  you  say,  in  the  statement  shown  to  you  this 
morning — 

“It  was  at  this  time  that  Bob  Union  advised  me  that 
Bolivian  927  appeared  to  be  on  a  high  final.” 

A  If  I  said  that  in  my  statement,  that  is  correct, 
then. 

Q  Didn’t  you  so  state  many  times  at  the  CAB  that 
he  appeared  to  be  in  high  final  when  you  first  looked 
at  him?  A  Well,  I  don’t  remember. 

Q  "When  you  say  that  you  saw  the  P-38  at  the  time 
that  Bob  Union  advised  you  that  he  appeared  to  be  on 
high  final,  do  I  understand  that  that  is  the  time,  also, 
when  the  other  controller  patted  you  on  the  shoulder? 
A  No,  sir. 

3476  Q  That  was.  at  a  different  occasion?  A  Yes. 
Q  All  right.  Now,  just  proceeding  these  words, 

“Bolivian  9” — 

MR.  BRESS:  May  I  have  the  exhibit,  the  statement? 
My  copy  is  not  legible. 

MR.  G-ALIHER :  Here  is  a  copy  you  may  use.  This  is 
not  the  exhibit. 

I  believe  the  other  reporter  took  it. 

BY  MR.  BRESS : 

Q  (Reading:) 
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“I  saw  Bolivian  927  circling  over  Alexandria  at  a  very 
high  altitude  and  gave  him  a  clearance  to  enter  left  traf¬ 
fic  pattern  runway  3,  to  check  on  downwind  leg  west  of 
the  field.  I  heard  no  acknowledgement  from  Bolivian  927 
for  this  clearance.  I  then  asked  Bolivian  927  if  he  was 
requesting  landing  instructions.  Bolivian  927  advised 
that  he  wanted  landing  instructions.  I  then  gave  Bolivian 
927  clearance  to  enter  a  left  traffic  pattern,  runway  3, 
check  on  downwind  leg  west  of  the  Airport.  In  the  mean¬ 
time” — by  “in  the  meantime,”  you  meant  just  before  that 
— “I  observed  Eastern  537  on  a  short  base  leg  for  run¬ 
way  3.  It  was  at  this  time  Bob  Union  advised  me  that 
Bolivian  927  appeared  to  be  on  a  high  final.  I  checked 
and  the  Bolivian  P-38  had  his  gear  down  and  ap- 

3477  peared  to  be  descending  at  a  rapid  speed.” 

Is  that  correct?  A  Yes,  sir. 

Q  Now,  if  I  recall  your  testimony  correctly,  it  was 
at  that  time  he  was  south  of  the  Airport  at  about  five 
miles,  when  you  first  saw  the  DC-4  at  this  point  X? 
A  When  I  saw  him  at  point  X,  yes. 

Q  And  he  had  his  gear  and  flaps  down?  A  Did  you 
read  that  I  said  “flaps”? 

Q  Well,  gear  down,  or  flaps.  A  Well,  I  remember 
he  had  his  gear  down.  I  don’t  remember  about  his  flaps. 

Q  You  could  see  his  gear  down  at  five  miles  ?  A  Yes. 

Q  And  at  that  point  he  did  not  comply  with  your 
instructions,  did  he?  He  continued  straight  on?  A  Yes, 
he  did  continue  straight  on. 

Q  And  he  continued  straight  on  right  until  the  time 
of  the  crash?  A  Yes,  he  did. 

Q  Five  miles  out?  A  Yes,  he  did. 

Q  Now,  you  stated  on  examination  by  some  of  the 
defendants,  that  you  thought  from  the  time  you 

3478  gave  him  that  instruction,  when  he  was  five  miles 
out,  that  he  was  complying  with  your  instruction 

to  enter  the  pattern?  A  Which  instruction  are  you  re¬ 
ferring  to? 
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Q  That  one  I  just  read.  A  The  clearance  to  enter 
the  traffic  pattern? 

Q  Yes.  You  thought  he  was  complying,  even  though 
he  appeared  to  be  on  high  final?  A  Yes,  that  is  cor¬ 
rect. 

Q  And  notwithstanding  that  you  thought  he  was  com¬ 
plying,  you  then  gave  him  a  further  instruction  to  make 
a  360-degree  turn?  A  That  is  correct,  and  I  informed 
him  he  was  No.  2  to  land. 

Q  And  then  after  telling  him  to  make  the  360-degree 
turn,  in  that  same  message,  you  told  him  he  was  the 
second  plane  to  land?  A  That  is  correct. 

Q  At  that  time  you  knew,  then,  when  you  gave  him 
the  360-degree  turn,  that  he  wasn’t  complying  by  going 
into  the  pattern?  A  No. 

Q  Well,  you  knew  that  he  was  then  proceeding  on 
this  straight,  high-final  approach?  A  Yes. 

Q  And  he  continued,  even  after  your  360-de- 
3479  gree-tum  instruction,  to  continue  in  that  straight, 
high -final  approach?  A  That  is  correct. 

Q  And  it  was  not  until  10  seconds  before  the  crash, 
approximately,  that  you  came  to  the  conclusion  that  he 
was  not  entering  the  pattern  but  was  seriously  on  high 
final?  A  Approximately  10  seconds,  yes. 

Q  Novr,  Mr.  Tigner,  these  regulations  that  you  have 
been  asked  about  also  contain  a  provision,  do  they  not, 
that  wdien  flying  in  visual  flight  rule  weather  conditions, 
it  is  considered  the  direct  responsibility  of  the  pilot  to 
avoid  collision  with  other  aircraft?  A  That  is  correct. 

Q  Under  such  conditions,  the  information  and  clear¬ 
ance  issued  by  the  control  tower  are  intended  to  aid  pilots 
to  the  fullest  extent  in  avoiding  collisions?  A  That  is 
correct. 

Q  So  then,  to  clarify  your  position,  you  don’t  get 
right  in  there  and  operate  a  plane  to  avoid  a  collision,  but 
you  are  supposed  to  give  them  aid  in  avoiding  it,  al- 
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though  the  direct  responsibility  is  on  the  plane  itself?  Is 
that  your  testimony? 

MR.  O’DONOGHUE :  I  think  the  regulations  can  speak 
for  themselves. 

MR.  BRESS:  I  subscribe  to  that  thesis.:  But 
3480  in  view  of  the  fact  that  my  friends  are  taking  a 
position  sometimes  not  fully  consistent  with  that, 
I  thought  I  might  as  well  get  a  fuller  explanation. 

MR.  O’DONOGHUE:  I  don’t  know  of  what  I  am 


being  accused  now. 

BY  MR.  BRESS :  j 

Q  Is  there  not  also  this  regulation? — 

“Sufficient  separation  shall  be  effected  between  arriving 
aircraft  to  insure  that  the  succeeding  landing  aircraft  on 
the  same  runway  will  not  cross  the  airport  boundary  in 
its  final  glide  until  the  preceding  aircraft  has  cleared  the 
runway  in  use.”  A  Yes. 

Q  It  was  apparent  to  you,  was  it  not,  Mr.  Tigner, 
that  while  the  P-38  was  in  high  final,  that  if  he  continued 
as  he  apparently  did,  to  pursue  that  course  of  approach, 
that  he  was  going  to  cross  the  airport  boundary  at  about 
the  same  time  that  the  DC-4  was  going  to  cross  it?  A 
Well,  I  don’t  know  at  what  time  he  would  cross  the 
boundary.  You  can  cross  the  boundary  at  10,000  i  feet, 
as  far  as  that  goes. 

Q  You  didn’t  know  at  the  time  the  DC-4  was  a  mile 
and  a  half  west  of  the  field  and  southwest  of  the  tower, 
you  did  not  know  that  that  DC-4  was  coming  into  run¬ 
way  3 —  A  Yes,  I  did.  I 

3481  Q  Did  you  not  know,  when  the  high  final  was 
called  to  your  attention  five  miles  out,  that  the 
P-38  was  lined  up,  virtually  lined  up,  with  the  runway 
3  and  continued  on  that  same  line  and  was  only  a-  few 
degrees  off  the  line  at  the  point  of  impact?  You  knew 
that,  didn’t  you?  A  Well,  of  course,  I  knew  it  after  it 
happened.  But  he  wasn’t  expected  to  do  that.  He  had 
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said  he  would  report  west  of  the  field,  and  he  was  de¬ 
scending  to  report  west  of  the  field. 

Q  But  you  never  got  any  acknowledgement  from  him, 
to  your  360-degree-turn  communication?  A  That  is 
right. 

Q  You  gave  him  two  of  them — to  turn  360  degrees, 
and  you  told  him  he  was  No.  2  to  land.  But  you  never 
got  any  acknowledgement  to  either  of  those?  A  That  is 
right. 

Q  And  he  didn’t  comply  with  them?  A  No,  but  he 
was  still — 

Q  But  he  was  still  coming  in,  on  this  high  final — 

MR.  O’DONOGHUE:  Let  him  finish  answering  the 
question  before  you  interrupt,  please. 

BY  MR.  BRESS: 

Q  Do  you  have  any  more  to  add  to  that? 

THE  COURT:  To  add  to  what?  Your  answer  that 
you  interpolate,  or  to  his  answer? 

3482  MR.  BRESS:  To  his  answer.  I  am  sorry.  I 
didn’t  mean  to  cut  him  off. 

THE  COURT:  Read  the  question,  Mr.  Reporter. 

THE  REPORTER  (reading):  “Question:  You  gave 
him  two  of  them — to  turn  360  degrees,  and  you  told  him 
he  was  No.  2  to  land.  But  you  never  got  any  acknowledge¬ 
ment  to  either  of  those? 

“Answer :  That  is  right. 

“Question:  And  he  didn’t  comply  with  them? 

“Answer:  No,  but  he  was  still — ” 

THE  COURT :  You  may  finish  your  answer. 

THE  WITNESS:  But  he  was  still  at  a  sufficient  dis¬ 
tance  and  altitude  that  he  could  have  leveled  off  and 
entered  the  traffic  pattern  at  any  time. 

BY  MR.  BRESS: 

Q  Your  instruction  to  him  was  not  to  enter  the  pat¬ 
tern,  but  to  make  a  360,  and  he  wasn’t  doing  that?  A 
My  original  instruction  was  to  enter  the  traffic  pattern. 
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Q  Your  last  instruction  was  to  make  a  360?  A  That 
is  correct. 

Q  Therefore  you  didn’t  expect  him — if  he  entered  the 
traffic  pattern,  he  would  be  violating  your  last  instruc¬ 
tion?  A  Yes;  I  asked  him  to  make  a  360.  ; 

3483  Q  Right.  And  at  no  time,  from  the  time  you 
first  asked  him  to  make  a  360,  did  he  show  any 

sign  of  making  a  turn  to  start  a  360?  A  No,  he  didn’t, 
and  that  is  why  we  tried  to  get  Eastern  out  of  the  way. 

Q  But  that  was  just  a  matter  of  a  few  seconds  before 
the  crash?  A  Yes,  that  is  correct. 

Q  And  that  was  after  you  had  transmitted  two  com¬ 
munications  to  the  P-38,  to  make  the  360  turn  and,  after 
you  had  made  a  third  transmission  to  him,  to  turn  left, 
turn  left.  Isn’t  that  right?  A  That  is  correct.  And 
he  should  have  complied  with  it. 

j 

#  •  *  # 

3484  Whereupon, 

Donovan  Davis , 

called  as  a  witness  by  counsel  for  the  United  States  and 
being  first  duly  sworn,  was  examined  and  testified  as 
follows :  i 

Direct  Examination 
BY  MR.  O’DONOGHUE : 

Q  Will  you  state  your  full  name,  please,  Mr.  Davis? 
A  My  name  is  Donovan  Davis. 

Q  And  where  do  you  live,  sir?  A  Arlington;  Vir¬ 
ginia. 

Q  How  old  are  you?  A  Forty-three. 

Q  And  what  is  your  occupation?  A  I  am  an  airways 
operations  specialist,  with  Civil  Aeronautics  Administra¬ 
tion. 

Q  And  where  were  you  employed  on  November  1, 
1.949?  A  At  Washington. 
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Q  And  what  was  your  job  at  that  time?  A  I  was 
controller  in  the  control  tower  at  National  Airport. 

Q  And  will  you  tell  us  briefly  your  background  for 
that  job,  your  training  for  it,  your  past  experience  in 
that  work?  A  I  took  courses  in  aviation  science  in 
Northeastern  University,  Tufts  College,  in  Boston; 

3485  and  Lynchburg  College,  in  Lynchburg,  Virginia. 
And  I  also  took  the  training  course  in  the  CAA. 

Q  And  when  did  you  complete  that?  A  Which  one 
is  that,  sir? 

Q  The  training  course  of  the  CAA.  A  That  was  on- 
the-job  training.  It  is  continuing.  It  usually  takes  about 
ten  months. 

Q  And  when  did  you  first  go  to  work  as  a  tower  oper¬ 
ator?  A  January  1,  1945. 

Q  And  where  was  that?  A  Boston,  Massachusetts. 

Q  And  what  experience  did  you  have  as  a  tower  oper¬ 
ator  between  that  time  and  November,  1949?  A  My  job 
as  a  controller  had  been  constant  from  January  1,  1945, 
with  beginning  as  trainee  and  the  transition  from  trainee 
to  assistant  controller  to  controller.  I  was  made  a  con¬ 
troller  in  January  of  1946. 

Q  And  you  continued  as  a  controller  from  January, 
1946,  until,  well,  at  least  until  November  1,  1949?  A 
That  is  correct. 

Q  How  long  were  you  in  the  Washington  National 
Airport  as  a  controller?  A  I  arrived  in  Washington  I 
believe  it  was  September,  1947. 

3486  Q  And  were  you  there  continuously  after  that 
time,  to  November  of  1949?  A  Yes. 

Q  Now,  what  were  your  duties  in  the  tower  on  No¬ 
vember  1,  1949?  A  I  was  the  acting  supervisor. 

Q  When  did  you  go  on  duty  that  morning?  A  At 
8  o’clock. 

0  And  did  you  go  on  as  acting  supervisor?  A  No, 
I  did  not. 
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Q  When  did  you  take  over  that  function?  A  I  don’t 
remember  the  exact  minute.  Some  time  between  8  o’clock 
and  11. 

Q  And  from  11  o’clock,  at  least  until  the  time  of  this 
collision  between  the  planes,  you  were  acting  supervisor? 
Is  that  correct?  A  Yes,  it  is. 

Q  Now,  were  you  qualified  to  act  as  such  in  any  par¬ 
ticular  way? 

MR.  BRESS:  Objection. 

THE  COURT:  Well,  I  suppose  if  his  qualifications 
are  in  any  way  questioned,  that  will  be  a  matter  of  re¬ 
buttal. 

MR.  O’DONOGHUE:  Very  well,  Your  Honor. 

BY  MR.  O’DONOGHUE: 

Q  Did  you  have  occasion  to,  or  was  your  at- 
3487  tention  attracted  to  a  P-38  airplane  on  that  morn¬ 
ing;  and,  if  so,  how  was  it  first  attracted?  A  I 
vras  advised  by  a  telephone  call  that  a  P-38  "would  like 
to  make  a  local-type  flight.  I  first  saw  the  aircraft  pass¬ 
ing  beneath  the  tower,  on  the  ramp,  sometime  later,  min¬ 
utes  later. 

Q  And  will  you  tell  us,  then,  what  you  did  or  said 
in  connection  with  this  P-38,  if  anything?  A  Yes.  I 
advised  Mr.  Tigner  and,  well,  Mr.  Tigner  in  particular, 
that  this  aircraft  would  be  going  out  for  its  local  flight. 
Later,  before  the  aircraft  took  off,  I  asked  Mr.  Tigner, 
or  suggested,  that  he  keep  an  eye  on  the  aircraft  while 
it  was  in  takeoff,  so  that  if,  in  my  estimation,  if  some¬ 
thing  went  wrong  with  the  aircraft,  we  would  be  right 
on  top  of  it  and  take  immediate  action.  It  was  merely 
a  precautionary  move. 

Q  Tn  the  takeoff?  Did  you  say  in  the  takeoff?  A 
Yes,  during  takeoff;  that  is  correct. 

Q  Did  you  see  the  plane  taxi  to  the  takeoff  position? 
A  From  the  point  beneath  the  tower  on  the  ramp,  I 
did,  yes. 

Q  Did  you  see  the  takeoff?  A  Yes,  I  did. 
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Q  What  runway  did  it  take  off  on?  A  It  took  off 
on  runway  3. 

3488  Q  Will  you  describe  its  flight  for  such  time  as 
you  had  it  under  observation,  after  that  time?  A 

The  aircraft  took  off  to  the  northeast,  on  runway  3;  it 
climbed  to  a  safe  altitude  for  a  turn,  and  then  it  turned 
left  to  the  west,  and  proceeded  to  the  west,  still  climbing, 
to  a  point,  oh,  approximately  10  miles  to  the  west. 

It  then  turned  left  to  the  south,  still  climbing,  and  con¬ 
tinued  on  that  heading  to  a  point,  oh,  southwest  of  the 
Masonic  Monument,  south  of  Alexandria.  It  then  leveled 
off. 

At  that  point  I  took  my  eyes  off  of  the  aircraft. 

Q  In  what  way  "was  it  headed  at  that  time  ?  A  South. 
Q  Was  there  anything  unusual  about  its  takeoff  or 
its  flight  that  you  observed?  A  No;  it  appeared  normal 
to  me. 

Q  Now,  did  you  hear  any  of  the  transmissions  to  the 
P-38  prior  to  or  at  the  time  of  takeoff,  that  you  recall? 
A  Yes.  I  heard  Mr.  Tigner  say  something  to  the  air¬ 
craft,  relative  to  its  proceeding  to  the  wrong  runway. 
I  looked  up  and  saw  the  aircraft  was  proceeding  to  the 
wrong  runway.  And  I  saw  the  ship  make  a  left  turn 
on  the  east-west  runway  and  come  back  to  the  west,  turn 
left  on  the  appropriate  taxi  strip,  taxiwav  6,  and  proceed 
to  the  run-up  block  for  runway  3,  which  was  the  right 
position. 

3489  I  then  heard,  or  overheard,  the  aircraft  call  for 
takeoff.  And  I  heard  Mr.  Tigner  clear  the  aircraft 

for  takeoff. 

Q  Now,  after  you  took  vour  eyes  off  the  plane  when 
it  was  southwest  of  Alexandria,  did  the  time  come  when 
you  saw  it  again?  A  Yes.  I  heard  the  aircraft  call  for 
landing  instructions. 

Q  How  much  time  elapsed,  if  you  recollect,  between 
the  time  you  took  your  eyes  off  it  and  the  time  you  heard 
it  call  for  landing  instructions?  A  Oh,  I  don’t  know 
exactly.  It  wasn’t  a  very  long  time. 
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Q  I  believe  I  asked  yon,  Mr.  Davis,  when  your  atten¬ 
tion  was  next  attracted  to  the  P-38,  after  yon  had  taken 
your  eyes  off  him  when  he  was  on  the  south  heading, 
southwest  of  Alexandria.  I  don’t  know  that  you 
3490  have  answered  that  question.  Perhaps  you  have; 

but,  if  so,  would  you  mind  answering  it  again? 
A  I  heard  the  P-38  ask  for  landing  instructions. 

Q  And  what  did  you  do  then?  A  I  glanced  to  the 
south,  to  the  approximate  position  where  I  had  last  seen 
the  aircraft,  and  it  was  not  there.  So  I  searched  the 
horizon  and  I  saw  the  aircraft  more  to  the  east,  in  a 
turn,  from  an  easterly  heading  to  a  north-northwesterly 
heading. 

Q  And  about  how  far  away  was  he?  A  I  think  he 
was  approximately  10  miles  south  from  the  airport. 

Q  And  did  you  do  anything  at  that  time?  A  Yes,  I 
did. 

Q  What  did  you  do?  A  I  looked  at  Mr.  Tigner  and 
I  saw  that  he  was  busily  engaged  talking  and  making 
transmission  with  his  microphone.  So  I  merely  stepped 
up  to  him,  touched  him  on  the  shoulder,  and  pointed  at  the 
aircraft. 

i 

Incidentally,  he  was  looking  around  himself  while  he 
was  talking,  indicating  he  must  have  heard  the  trans¬ 
mission. 

I  pointed  at  the  aircraft — 

MR.  BRESS:  I  object  to  that  portion  of  the  witness’ 
answer.  \ 

3491-  THE  COURT :  It  may  go  out. 

3500  BY  MR.  O’DONOGHUE : 

Q  Go  ahead,  Mr.  Davis.  A  Well,  I  just  point¬ 
ed  at  the  aircraft.  Mr.  Tigner  directed  his  gaze  in  that 
direction  and  saw  the  aircraft. 

Q  And  did  you  say  anything  at  that  time?  A  No, 
I  didn’t. 

Q  Did  anybody  say  anything?  A  I  don’t  remember. 
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Q  Now,  what  did  Mr.  Tigner  do  after  that?  A  I  am 
not  sure,  but  I  believe  he  issued  landing  instructions  to 
the  aircraft. 

Q  And  did  you  hear  any  acknowledgment  of  those 
landing  instructions?  A  Yes,  I  did. 

Q  And  w’hat  did  you  do  after  that?  A  I  don’t  re¬ 
member  at  that  precise  instant  what  I  did  do. 

Q  Bid  you  continue  to  vratch  the  plane?  A  Not  con¬ 
stantly,  no. 

3501  Q  Did  you  hear  any  further  communications 
'^-=%etween  the  P-38  and  the  tower?  A  The  next 

communication  I  overheard  was  Mr.  Tigner  issuing  in¬ 
structions  to  the  aircraft. 

Q  What  were  those  instructions,  do  you  remember? 
A  I  heard  Mr.  Tigner  tell  the  P-38  to  make  a  360  to 
his  left,  and  follow  the  DC-4  ahead  to  his  left,  below,  or 
words  to  that  effect. 

Q  Did  you  look  at  the  P-38  at  that  time?  A  Yes,  I 
did. 

Q  Where  was  he  then?  A  At  that  time  he  was  ap¬ 
proximately  four  miles  south. 

Q  South  of  what?  A  South  of  the  tower  where  I 
was  standing. 

Q  South  of  the  tower?  A  Yes. 

Q  You  mentioned  the  DC-4.  Had  you  heard  any 
reference  to  or  seen  the  DC-4  prior  to  that  time?  A  No, 
I  hadn’t. 

Q  Did  you  see  it  at  that  time?  A  Yes,  I  did.  I  saw 
the  aircraft,  the  DC-4,  just  turn  on  to  final  for  Run¬ 
way  3. 

Q  And  about  where  was  that?  A  Well,  he  was  there 
just  about  over  the  railroad  yards. 

3502  Q  Could  you  tell  how  far  away  from  where  you 
were?  A  That  is  a  little  difficult  to  recall  now. 

Q  Now,  did  you  continue  watching  these  two  planes 
or  either  of  these  planes?  A  For  a  short  time;  yes. 
Q  And  did  you  hear  any  further  communications  be- 
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tween  the  tower  and  the  P-38?  A  Well,  I  didn’t  hear 
any  acknowledgment  from  the  P-38  for  the  instruction 
to  make  the  360.  But  I  just  heard  Mr.  Tigner  tell  the 
P-38  to  turn  left  and  he  repeated  that. 

Q  Were  you  watching  it  at  that  time?  Ai  Yes,  I 
was. 

Q  Did  you  continue  to  watch  it  after  that?  A  For 
a  short  time;  yes.  j 

Q  And  did  you  hear  any  further  communications  be¬ 
tween  either  the  P-38  or  the  DC-4  and  the  tower?  A 
The  next  transmission  I  overheard  was  Mr.  Tigner 
instructing  the  DC-4  to  turn  left,  that  there  was  a  P-38 
coming  in  high,  behind  him  on  his  right. 

Q  And  were  you  watching  the  plane  at  that  time? 
A  Yes,  I  was. 

Q  The  DC-4?  A  Yes,  I  was. 

Q  And  did  you  continue  to  watch  it  after  that?  A 
Yes,  for  a  short  period. 

3503  Q  How  long  a  period  would  you  say?  A  Well, 
a  matter  of  seconds.  I  observed  the  DC-4  level 
off  and  surge  forward  as  if  full  power  were  being  ap¬ 
plied  and  started  his  turn  to  the  left. 

Q  Did  you  see  the  P-38  at  that  time?  A  Yes,  I  did. 
He  was  behind  and  to  the  right  and  above  the  DC-4. 

Q  Now,  you  say  you  saw  the  DC-4  level  off  and  surge 
forward.  Did  you  continue  to  watch  it  then?  A  When 
he  made  his  turn,  yes,  I  wTatched  him  until  he  had  started 
his  turn,  and  had  turned  for  a  few  degrees,  approxi¬ 
mately  10  degrees. 

Q  What  did  you  do  then?  A  My  attention  was  dis¬ 
tracted  at  that  time  bv  some  conversation  on  mv  left, 
and  I  turned  to  see  what  was  going  on  there. 

Q  And  did  the  time  come  when  you  looked  back?  A 
Yes,  I  looked  back. 

Q  At  what  stage?  A  I  heard,  well,  I  heard  some¬ 
thing  in  the  tower.  I  don’t  know  what  it  was,  but  I 
looked  back,  and  at  that  time  I  saw  the  debris  in  the  air. 
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Q  And  did  you  see  any  portions  of  these  planes  fall? 
A  The  only  thing  I  saw  in  the  air  when  I  looked  was 
the  tail  of  what  appeared  to  be  the  DC-4,  the  tail 

3504  section  with  the  part  of  the  fuselage  still  attached, 
but  no  wings,  no  main  wings  or  nose  section,  and 

that  was  all  I  recall  seeing  in  the  air,  and  it  was  in  a — 
doing  a  sort  of  slow  roll  to  its  right. 

There  was  an  open  end,  the  fuselage,  that  was  down, 
and  the  tail  section  was  high,  and  it  seemed  to  be  turning 
to  its  right. 

MR.  O’DONOGHUE:  I  have  no  further  questions. 

Cross-Exammation 
BY  MR.  GALIHER: 

Q  Mr.  Davis,  in  answer  to  Mr.  O’Donoghue’s  ques¬ 
tions  you  mentioned  that  you  heard  Mr.  Tigner,  in  speak¬ 
ing  to  the  P-38,  give  landing  instructions,  or  give  in¬ 
structions.  I  am  talking  about  the  first  transmission. 

Will  you  tell  us,  please,  what  your  recollection  is 
concerning  the  nature  and  extent  of  that  transmission? 
A  Well,  Mr.  Tigner  instructed  the  P-38  to  enter  a  left 
traffic  pattern  for  Runway  3  and  to  contact  the  tower 
downwind  west  of  the  field. 

Q  And  did  he  also  give  him  the  wind  and  other  in¬ 
formation  which  would  be  given  to  a  pilot  at  that  time? 
A  I  don’t  remember.  He  must  have. 

Q  Now,  I  believe  you  told  Mr.  O’Donoghue  that  you 
heard  a  response  at  that  time,  is  that  correct,  from  the 
P-38?  A  I  heard  an  acknowledgment  for  those 

3505  instructions ;  yes. 

Q  And  do  you  recall  the  manner  in  which  the 
pilot  of  the  P-38  acknowledged  those  instructions  A 
Yes;  one  word,  Roger. 

Q  Now,  the  first  instruction  vou  heard  from  Mr.  Tig- 
ner  to  the' DC-4  was  the  instruction  at  the  time  Mr.  Tigner 
told  the  DC-4  to  make  a  left  turn?  A  That  is  right. 

Q  And  will  you  tell  us  again  what  your  recollection 
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is  concerning  the  nature  of  that  instruction?  A  I  am 
afraid  I  don’t  understand  exactly  what  you  want. 

Q  Well,  suppose  I  approach  it  this  way :  Prior  to  tell¬ 
ing  Eastern  or  transmitting  to  Eastern,  as  you  have 
indicated,  did  he  give  an  instruction  to  the  Bolivian 
plane,  which  contained  among  other  things  the  instruc¬ 
tion  to  make  a  360-degree  turn,  or  to  make  a  360?  A 
Well,  the  reason  the  DC-4  was  instructed  to  turn  left 
vrns  to  effect  separation. 

MR.  BRESS:  I  object,  if  the  Court  please,  as  not 
being  responsive  to  the  question. 

BY  MR.  GALIHER: 

Q  Mr.  Davis,  I  will  leave  that  question  for  a  moment 
and  I  am  going  now  to  another  instruction,  and 
3506  I  am  asking  you,  if  you  will,  to  repeat  the  last 
instruction  that  you  heard  Mr.  Tigner  give  to  the 
P-38,  the  Bolivian  plane.  A  The  last  instruction  I  heard 
regarding  the  P-38  was :  Bolivian  927,  turn  left,  which 
was  repeated. 

Q  Now,  if  I  may  go  backward,  and  go  to  the  transmis¬ 
sion  before  that  to  the  Bolivian  plane  from  Mr.  Tigner, 
will  you  tell  us  what  the  substance  of  that  was,  if  you 
recall  it?  A  Well,  Mr.  Tigner  instructed  the  P-38  to 

i 

make  a  360  to  his  left,  or  a  complete  circle  to  his  left, 
and  gave  his  traffic,  the  Eastern  DC-4  ahead,  below  to 
his  left. 

Q  Yes,  sir.  Now,  then,  as  I  understand  it,  the  P-38 
didn’t  comply  with  that  instruction?  A  There  was  no 
acknowledgment  received  in  the  tower. 

Q  Well,  was  there  any  compliance  as  far  as  you 
visibly  saw  looking  out?  A  No,  sir,  there  was  not. 

Q  Then  there  was  a  further  transmission  to  the 
Bolivian  plane,  asking  him  to  turn  left?  A  That  is  cor¬ 
rect. 

Q  And  there  was  neither  acknowledgment  of  that 
transmission  nor  compliance  on  the  part  of  any  move¬ 
ment  of  the  P-38,  was  there?  A  That  is  correct. 
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Q  And  then  it  was  that  the  only  transmission 

3507  that  you  heard  to  the  DC-4  was  given  by  Mr.  Tig- 
ner?  A  That  is  right. 

Q  And  then  you  have  told  us  here,  the  DC-4  imme¬ 
diately  began  compliance  with  the  transmission  from  Mr. 
Tigner  to  it  by  leveling  off,  the  surging  of  the  motors, 
and  by  turning  to  the  left,  which  you  estimated  was  ap¬ 
proximately  10  degrees?  A  That  is  correct. 

MR.  GALIHER:  Thank  you,  sir. 

C  ross-Examination 
BY  MR.  WARNER : 

Q  Mr.  Davis,  I  believe  you  stated  that  on  January  1st 
you  were  acting  supervisor — excuse  me,  on  November  1, 
1949,  you  were  acting  supervisor  in  the  tower?  A  Yes. 

Q  Would  you  tell  me  briefly  what  the  activities  of  the 
supervisor  are?  A  Yes.  The  supervisor  is  in  charge 
of  the  tower  while  he  is  on  duty. 

Q  Does  he  have  any  specific  duties  or  functions?  A 
Not  in  the  control  directly.  He  is  an  overseer  of  the 
operation. 

Q  What  would  he  normally  do?  A  He  would  carry 
out — 

Q  If  you  know,  sir.  A  Well,  yes.  He  would 

3508  carry  out  the  wishes  of  his  superiors,  and  he  would 
see  that  the  positions  of  operation  were  adequately 

manned  by  competent  personnel. 

He  would  make  reports  to  his  chief  of  any  untoward 
events.  He  would  make  major  decisions  in  the  tower. 

Q  Would  he  be  in  contact  with  all  the  men  in  the 
various  positions  in  the  tower?  A  Yes,  sir. 

Q  In  the  tower?  A  Yes,  sir. 

Q  Would  he  more  or  less  walk  around  the  tower  from 
position  to  position  to  see  what  each  man  was  doing?  A 
If  that  were  necessary;  yes. 

Q  Well,  that  is  really  the  only  way  he  could  be  in  con¬ 
tact  with  all  the  -men  in  the  tower,  is  it  not,  sir?  A  Yes. 
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Q  Now,  you  mentioned  carrying  out  the  wishes  of  his 
superior.  How  would  he  receive  communication  or  know 
the  wishes  of  his  superior,  what  they  might  be?  A  By 
telephone  or  by  messenger. 

Q  Does  the  supervisor  have  a  telephone  in  his  control 
or  under  his  control?  A  Yes,  sir. 

BY  THE  COURT : 

Q  Who  is  the  superior  under  the  circumstances? 

3509  A  The  superior  for  whom  I  was  acting  was  Mr. 
Yivari. 

The  chief  of  the  facility  was  Mr.  Seltzer. 

BY  MR.  WARNER : 

Q  When  you  say  chief  of  the  facility,  what  are  we 
to  understand  from  that?  A  The  control  tower  chief. 

Q  He  is  the  over-all  superior  of  everybody?  A  Yes, 
sir. 

Q  And  you  are  directly  responsible  to  Mr.  Vivari? 
A  Yes,  sir.  j 

Q  WTiere  was  Mr.  Vivari?  A  Down  below  in  the 
main  office,  the  chiefs  office,  I  presume.  I  don’t  know. 

Q  Then  you  don’t  know  who  was  in  the  chief’s  office? 
A  That  is  right. 

Q  So  you  know  he  wasn’t  in  the  tower?  A  That  is 
right. 

Q  You  don’t  know  what  time  he  left  the  tower  but 
you  know  it  was  sometime  between  8  and  11;  is  that 
correct?  A  I  think  so,  sir. 

Q  What  were  your  duties  before  Mr.  Vivari  left  the 
tower?  A  I  don’t  recall  offhand.  I  could  have  been 
working  in  a  position. 

Q  Were  you  working  the  so-called  A  position? 

3510  A  I  don’t  remember. 

Q  You  could  have  been?  A  I  could  have  been; 

yes,  sir. 

Q  How  many  men  are  normally  on  duty  in  the  tower? 
A  At  that  time  we  had  what  is  known  as  a  B  position, 
ground  control  position,  air  to  ground  was  the  A  posi- 
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tion,  approach  controller — two  approach  controllers,  as 
a  matter  of  fact,  a  radar  man  and  a  supervisor. 

Q  How  many  does  that  make  altogether?  A  Seven. 

Q  And  between  11  and  12  a.  m.,  on  November  1, 
1949,  you  had  seven  people  in  the  tower?  A  I  presume 
so,  sir. 

Q  Well,  it  was  one  of  your  duties  to  see  that  the  tower 
was  properly  manned,  was  it  not,  sir?  A  That  is  right. 

Q  So  I  am  assuming  at  sometime  when  you  assumed 
the  duties  of  acting  supervisor,  that  you  checked  to  see 
that  all  the  various  stations  in  the  tower  were  manned. 
A  That  is  right,  sir. 

Q  And  they  were  so  manned  on  that  morning?  A 
The  essential  positions  were  manned;  yes,  sir. 

Q  Are  there  any  unessential  positions?  A  At  times. 

Q  What  I  am  trying  to  get  to  here:  Were  there 
3511  seven  people  in  the  to'wer  between  the  hours  of  11 
and  12?  A  There  were  all  of  that;  yes. 

Q  There  w-ere  all  of  that?  Were  there  more  there? 
A  There  could  have  been. 

Q  Well,  I  don’t  want  to  be  repetitious.  I  just  want 
to  find  out  who  is  in  the  to'wer  so  everybody  will  know. 

Would  it  be  too  much  for  you  to  list  them  for  us?  A 
Do  you  want  to  know  how  many  people  were  at  work  in 
the  tower? 

Q  At  work  or  in  the  tower,  just  how  many  people 
were  in  the  tower  that  morning?  A  I  don’t  remember 
exactly. 

Q  Were  there  more  than  seven?  A  There  could 
have  been ;  yes,  sir. 

Q  Is  your  answer  that  there  'were  more  than  seven 
or  that  there  could  have  been  more  than  seven?  A 
There  could  have  been  more  than  seven. 

Q  Were  there  less  than  seven?  A  Possibly.  I  don’t 
recall  exactly. 

Q  Could  you  list  by  name  all  in  the  tower? 

THE  COURT :  Are  you  concerned  wPh  who  was  there 
between  8  and  11? 
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MR.  WARNER:  No,  sir.  I  meant  that  question  to 
be  directed  to  between  11  and  12,  not  8  and  11. 

THE  WITNESS :  Yes,  sir. 

3512  BY  MR.  WARNER:  j 


Q  You  say  that  there  could  have  been  more 
than  seven  people  there?  A  Yes,  sir,  there  could  have 
been. 


Q  But  how  many  people  were  there  you  don’t  know? 
A  No,  I  don’t  recall;  no,  sir. 

Q  Now,  the  tower  men  work  shifts,  do  they  not,  sir? 
A  Yes,  sir. 

Q  And  seven  men,  I  presume,  were  assigned  to  a 
shift  in  a  particular  day,  or  three  times  seven  if  there 
are  three  shifts?  A  That  is  right.  There  could  have 
been  more,  if  we  needed  more. 

Q  Did  you  have  more  that  particular  day?  A  I 
don’t  remember,  sir. 

Q  Well,  Mr.  Vivari  was  one  of  the  seven  men  as¬ 
signed  there  from  8  to  4,  was  he  not,  on  November  1st? 
A  That  is  right. 

Q  And  you  stated  that  there  came  a  time,  Mr.  Vivari 
left  the  tower?  Did  someone  come  to  the  tower  to  re¬ 
place  him?  A  No,  sir;  I  replaced  him. 

Q  Then  you  didn’t  start  at  8?  A  Yes,  sir;  I  started 
at  8. 


Q  Then  prior  to  the  time  that  you  took  over 
3513  as  supervisor,  there  were  more  than  seven  people 
in  the  tower?  A  I  believe  I  have  answered  you 
as  best  I  can,  sir.  I  don’t  remember. 

Q  Now,  in  describing  your  training  before  you  became 
a  supervisor,  excuse  me,  a  control  tower  operator,  you 
went  through  a  period  when  you  were  an  assistant  con¬ 
trol  tower  operator?  A  Yes,  sir. 

Q  And  that  period  lasted  approximately  eight  or  nine 
months;  is  that  correct,  sir?  A  Just  about  nine  months. 

Q  Just  about  nine  months?  A  Yes. 

Q  Is  it  customary  for  a  man  to  go  through  such  an 
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on-the-job  training  program?  A  Yes,  sir. 

Q  When  the  men  are  going  through  the  training  pro¬ 
gram,  do  you  work  there  in  the  tower  during  that  training 
program?  A  Yes,  sir. 

Q  Do  you  assume  the  duties,  one  of  the  positions  in 
the  tower,  or  do  you  merely  assist  one  of  the  other  men 
filling  that  position?  A  You  work  in  the  direction,  when 
it  is  done — when  you  have  shown  that  you  are  competent. 
I  may  not  have  made  that  too  clear,  but  when  a  man  is 
checked  out  on  a  position,  he  is  permitted  to  work 

3514  that  position  without  supervision,  without  imme¬ 
diate  supervision  because  general  supervision  is 

most  times  had. 

Once  a  man  has  demonstrated  his  ability  to  control 
traffic  at  any  one  position,  he  then  progresses  to  a  dif¬ 
ferent  stage  of  his  training. 

Q  During  these  early  stages,  he  would  work  with  an¬ 
other  man?  A  That  is  correct. 

Q  Now,  on  the  morning  of  November  1,  1949,  how 
many  of  these  on-the-job  trainees  did  you  have  in  the 
tower?  A  I  don’t  remember  that,  sir. 

Q  Could  you  state  that  there  were  two  or  more?  A 
No,  I  could  not  state  that. 

Q  As  a  general  thing,  are  there  two  or  more,  one  or 
more,  or  several  trainees  in  the  tower  during  each  shift? 
A  That  could  happen  at  some  facility;  yes,  sir. 

Q  You  mean  these  men  have  to  get  their  training,  and 
the  only  way  they  can  get  it  is  in  the  tower;  is  that  cor¬ 
rect?  A  That  is  right.  After  they  have  demonstrated 
their — if  they  have  the  necessary  background,  that  quali¬ 
fies  them  for  training;  yes. 

Q  And  they  would  normally  go  through  approximately 
a  nine-month  training  period?  A  Approximately; 

3515  yes. 

Q  Could  it  be  shorter  than  that?  A  Yes,  it 
could  be. 
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3518  Q  Now,  on  this  morning  of  November  1,  be- 

3519  tween  11:35  and  11:50,  do  you  recall  whether  the 
traffic  at  the  particular  time  was  heavy  or  whether 

it  was  light,  or  what  the  traffic  was  then?  A  It  was 
light.  i 

Q  Light  traffic?  A  Yes,  sir. 

Q  Now,  in  your  duties  as  supervisor,  did  you  have 
an  assigned  position  in  which  to  stand  in  the  tower?  A 
No,  sir. 

Q  If  you  recall,  Mr.  Davis,  could  you  tell  us  approxi¬ 
mately  where  you  were  standing  during  this  interval  from 
11:35  to  11:50?  A  I  was  standing  on  the  north  end  of 
the  structure. 

Q  You  didn’t  move  to  the  south  end  at  any  time?  A 
Not  completely,  no,  sir. 

Q  I  wonder,  using  Plaintiff’s  Exhibit  No.  9 — which  I 
think  you  will  find  approximately  shows  the  floor  plan  of 
the  tower — if  you  could  more  or  less  tell  us  where  you 
were  standing.  A  I  was  standing  just  about  here,  sir. 

Q  I  wonder  if  we  could  put  an  X  mark  right  in 
there,  sir.  A  Yes,  sir. 

Q  And  put  your  initials  by  it,  sir. 

That  is  where  you  were  standing  during  that  15 

3520  minutes,  as  you  recall?  A  Yes,  sir. 

•  #  *  • 

3521  Q  Now,  Mr.  Davis,  from  your  position  ;  which 
you  have  indicated  by  this  X  mark  on  Plaintiff’s 

Exhibit  No.  9,  did  you  have  a  clear,  unobstructed  view  in 
all  directions  from  the  tower?  A  No,  sir. 

Q  You  did  not.  And  in  which  direction  were 

3522  you  not  able  to  see?  A  To  the  west,  and  a  very 
small  portion  to  the  northwest. 

Q  In  other  words,  your  view  was  obstructed  to  the 
west  and  to  the  northwest?  A  Yes,  sir. 

Q  Now.  just  to  keep  our  sequence  straight,  I  believe 
you  stated  that  you  overheard  the  takeoff  clearance  to 
the  P-38.  A  Yes,  sir.  I 
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Q  And  do  you  recall  anything  out  of  the  ordinary 
about  the  takeoff  clearance  or  the  takeoff?  A  No,  sir. 

Q  Do  you  recall  the  exact  language  of  the  takeoff 
clearance?  A  I  am  not  too  sure  of  that. 

Q  Do  you  recall  its  substance?  A  “Bolivian  927 
cleared  for  takeoff.” 

Q  That  was  approximately  all  that  Mr.  Tigner  said? 
A  Yes,  sir. 

Q  Now,  prior  to  the  takeoff  of  the  P-38,  you  stated 
that  you  received  a  phone  call  advising  you  that  the  P-38 
was  going  to  takeoff?  A  That  is  right. 

Q  Do  you  know  who  made  that  phone  call  to  you? 
A  No,  sir;  I  do  not. 

3523  Q  The  man  didn’t  identify  himself  to  you  in 
any  way?  A  I  don’t  recall  that  he  did. 

Q  You  don’t  recall. 

During  the  time  in  between  this  first  phone  call  and 
the  takeoff — or  this  phone  call  and  the  takeoff — did  you 
receive  any  other  phone  call  regarding  the  flight  of  the 
P-38?  A*  No,  sir. 

Q  Did  you  receive  any  phone  call  regarding  whether 
you  were  having  radio  difficulties  or  making  radio  con¬ 
tact  with  the  P-38?  A  No,  sir. 

Q  You  observed  the  takeoff  of  the  P-38;  and,  follow¬ 
ing  takeoff,  you  stated  that  the  P-38  climbed  to  a  safe 
altitude,  and  turned  to  the  west.  Is  that  correct?  A 
Yes,  sir. 

Q  And  you  had  it  under  observation  all  that  time? 
A  Yes,  sir. 

Q  You  had  it  under  observation  until  it  proceeded 
approximately  ten  miles  west  of  the  airport?  A  Yes, 
except  for  a  split  second,  perhaps,  as  it  passed  beyond — 
well,  let  me  state  that  another  way.  As  the  P-38  pro¬ 
gressed  to  the  west,  after  takeoff,  from  its  point  'where 
it  turned  to  the  west,  it  would  have  passed  behind  the 
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old  tower  structure,  which  could  have  blocked  my 

3524  vision  for  a  split  second. 

But  by  adjusting  my  line  of  sight,  that  is,  squat¬ 
ting  down,  or  stooping  or  bending  to  the  right  or  to  the 
left,  I  could  have  kept  it  in  constant  surveillance  almost 
entirely  through  that  short  distance. 

Q  You  could  have;  but  did  you?  A  Well,  I  don’t 
recall  that  I  did.  But  I  know  I  was  interested  in  the 
aircraft’s  progress.  So  I  possibly  did. 

Q  In  other  words,  you  feel  that  you  observed  it  sub¬ 
stantially  all  the  time  until  it  was  ten  miles  to  the  west? 
A  Yes,  sir. 

Q  And  then  I  believe  you  stated  that  the  P-38, '  from 
that  point  ten  miles  west,  turned  south?  A  That  is  cor¬ 
rect. 

Q  Now,  during  its  flight  in  that  direction,  how  long 
did  you  observe  the  P-38,  if  at  all?  A  I  observed  it 
until  it  levelled  off  and  stopped  its  climb.  j 

Q  And  how  far  away  was  it  at  that  time?  A  j  I  be¬ 
lieve  I  stated  it  was  approximately  ten  miles  south  of 
the  tower — south-southwest. 

Q  In  other  words,  you  were  able  to  watch  the  P-38 
during  its  entire  southerly  course?  A  Yes,  sir. 

3525  Q  And  from  the  time  of  takeoff,  until  the  time 
that  you  took  your  eyes  off  of  it,  it  was  continuing 

to  climb?  Or  it  had  levelled  off  just  before  you  took 
your  eyes  away?  A  It  was  in  a  continual  climb  until  it 
levelled  off.  Then  I  took  my  eyes  from  it,  yes. 

Q  Then  during  some  20  miles  of  flight,  the  P-38  was 
continually  climbing?  A  In  that  configuration,  yes. 

Q  Could  you  estimate  for  us  the  rate  of  climb  of  the 
P-38?  A  No;  I  wouldn’t  hazard  a  guess  on  that. 

Q  But  you  do  know  it  was  climbing  during  that  entire 
flight?  A  Yes,  sir. 

Q  Could  you  give  me  the  time  interval  that  elapsed 
from  takeoff  until  the  P-38  levelled  off?  A  No,  I 
couldn’t  do  that,  either. 
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Q  Could  you  give  me  the  speed  of  the  P-38  during 
that  interval  of  time?  A  No,  sir. 

Q  And  you  stated,  about  ten  minutes  ago,  that  your 
vision  was  obstructed  to  the  west?  A  Yes,  that  is  right. 

Q  What  obstructed  your  vision  to  the  west? 

3526  A  The  structure  which  enclosed  the  radar  equip¬ 
ment. 

Q  Then  I  ask  you,  Mr.  Davis,  were  you  correct  in 
saying  that  you  could  see  the  P-38  when  your  vision  was 
obstructed  to  the  west?  A  I  can  answer  that  in  one 
way.  I  moved  so  that  I  could  observe  the  flight  of  the 
aircraft.  Standing  in  my  position,  my  vision  to  the  west 
would  have  been  obstructed,  unless  I  moved  around,  which 
I  did  in  this  case. 

Q  Then  in  answer  to  my  question  to  you  the  first 
thing  this  morning,  when  you  put  this  X  mark  on  this 
chart,  and  I  asked  you  if  you  moved  around  during  the 
period  from  11:35  to  11:50  and  you  stated  that  you  did 
not,  you  are  now  changing  that  answer?  A  No;  that 
isn’t  true.  I  am  not  changing  the  answer. 

Q  Did  you  or  did  you  not  move  around?  A  I  be¬ 
lieve  your  question  wasn’t  exactly  as  you  now  put  it. 

Q  I  intended  it  to  be  so,  and  I  believe  it  is.  A  I 
am  sorry.  I  misinterpreted  your  question. 

Q  Now  what  is  your  answer,  Mr.  Davis?  A  If  you 
are  asking  me  if  I  stood  in  one  spot  for  that  period, 
my  answer  is  no.  I  was  standing  in  that  general  spot; 
but  by  stepping  one  or  two  steps  to  the  right  or  left,  or 
forward  or  backward,  naturallv  mv  vision  would 

3527  have  improved  in  different  directions. 

Q  So  you  now  state  you  did  move  one  or  two 
steps?  A  It  is  entirely  possible  that  I  did,  because  if  I 
had  stood  in  one  spot,  my  vision  would  definitely  have 
been  blocked  in  some  directions. 

Q  But  as  far  as  the  P-3S  is  concerned,  your  vision  was 
never  blocked?  A  That  is  right. 
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Q  Now,  did  there  come  a  time  when  you  observed  the 
DC-4,  Eastern  537?  A  Yes  there  did  come  a  time. 

Q  When  was  that  ?  A  When  I  heard  Mr.  Tigner  give 
the  Eastern  DC-4  as  traffic  to  the  P-38.  I  then  stepped 
forward  slightly  and  looked  around  the  end  of  the  GCA 
shelter  and  I  saw  the  Eastern  DC-4  rolling  in  on  final 
for  runway  3. 

Q  You  saw  the  DC-4  rolling  in  on  final,  and  could  you 
tell  us  approximately  what  time  that  was?  A  It  would 
only  be  an  estimate  based  on  the  time  of  the  collision. 

Q  Would  you  give  us  that  estimate?  A  Oh,  I  think 
it  could  possibly  have  been  about  11:45,  one  way  or 
another. 

Q  Would  that  be  about  a  minute  before  the  collision? 

i 

A  More  or  less;  possibly  less. 

3528  Q  Could  it  be  as  little  as  30  seconds?  A  Yes. 

Q  So  you  saw  the  DC-4  rolling  in  on  final;  and 
approximately  how  far  from  the  south  end  of  the  airport 
■was  the  DC-4  at  that  time?  A  I  am  not  sure  about  that. 
I  don’t  remember.  ; 

Q  You  don’t  remember. 

Now,  you  stated  you  didn’t  see  the  DC-4  until  that  time. 
Was  there  any  reason  why  you  didn’t  see  it  before  then? 
A  Yes,  sir.  I  didn’t  know  anything  about  it.  I  wasn’t 
interested  in  that  particular  aircraft  atHiaCtime. 

Q  You  didn’t  know  anything  about  it^_You  had  not 
heard  any  communications  to  the  DC-4,  then?  "A  No, 
sir;  I  had  not. 

Q  Was  your  view  of  the  DC-4  in  any  way  obstructed 
prior  to  the  time  that  you  first  saw  it?  A  As  I  have 
previously  stated,  it  would  have  been,  yes,  to  the  west  of 
the  tower,  because  I  wasn’t  looking  for  the  aircraft.1 

Q  So  you  could  not  see  the  DC-4  west  of  the  tower, 
but  you  could  see  the  P-38  west  of  the  tower?  A  I  saw 
the  P-38  because  I  made  an  effort  to  see  it.  I  didn’t 
know  that  the  Eastern  DC-4  was  out  there.  Therefore  I 
wasn’t  looking  for  it.  | 
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Q  Now,  this  structure  you  have  mentioned,  could 

3529  you  look  over  the  top  of  that  structure?  A  I 
could  by  extending  my  height,  yes,  by  rising  up  on 

my  toes.  That  was  possible. 

I  am  afraid  you  don’t  understand,  sir,  that  structure 
didn’t  extend  the  whole  length  of  that  tower.  From  my 
position  there  was  a  space  almost  as  wide  as  this  desk, 
that  would  have  been  immediately  behind  me  to  the 
west,  and  I  could  step  into  that  space  and  peer  around 
and  see  the  whole  western  side  of  the  field. 

But  just  standing  in  my  position,  and  possibly  being 
busy  with  something  else,  I  would  have  no  occasion  to 
search  the  western  side  of  the  field;  and  that  is  true  in 
the  case  of  the  Eastern  DC-4. 

Q  Then  your  attention  was  not  in  any  way  directed 
to  the  DC-4,  by  either  incoming  or  outgoing  messages 
to  it,  prior  to  the  time  you  saw  it  on  final?  A  That  is 
right 

Q  And  you  had  been  observing  the  P-38  during  this 
time,  and  you  saw  the  P-38,  with  landing  gear,  approach¬ 
ing  the  airport  in  a  northeasterly  direction?  A  That  is 
right. 

Q  In  other  words,  wdien  you  first  saw  the  DC-4,  you 
had  already  seen  the  P-38  making  a  final  approach  to 
the  airport?  A  No,  sir;  that  isn’t  true.  I  never 

3530  thought  the  P-38  was  making  a  final  approach  to 
the  airport.  I  thought  the  P-38  was  complying 

with  instructions  for  which  he  had  acknowledged,  and 
that  wasn’t  a  landing  clearance. 

Q  You  did  hear  the  instructions  to  the  P-38?  A  Yes, 
sir. 

Q  But  you  didn’t  hear  any  instructions  to  the  DC-4? 
A  No,  sir;  I  did  not. 

Q  Now,  sir,  after  you  took  your  eyes  off  the  P-38  when 
it  levelled  off,  it  was  at  approximately  what  altitude? 
A  The  base  of  the  overcast  was  6,500  feet  It  was  a 
clearly  defined  base,  dark  clouds.  The  P-38  levelled  off 
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beneath  that  base,  and  not  too  far  beneath  it,  in  my  esti¬ 
mation.  I  think  it  would  be  four  thousand  or  better,  the 
point  at  which  the  P-38  levelled  off. 

Q  You  spoke  of  the  overcast.  Do  you  remember  the 
weather  conditions  November  1st  clearly?  A  Yes,  sir, 
very  clearly. 

Q  Were  there  any  clouds  in  the  sky?  A  The  over¬ 
cast  was  made  up  of  clouds,  sir. 

Q  There  were  no  other  clouds  besides  this  overcast? 
A  There  were  little  wisps,  what  are  known  as  scattered 
clouds,  visible  at  different  spots. 

Q  Approximately  what  altitude  would  they  have?  A 
Well,  I  can’t  remember  that  too  clearly. 

Q  Would  you  remember  where  those  wisps  or 
3531  scattered  clouds  were  with  relation  to  the  P-38? 

THE  COURT:  Mr.  Warner,  how  important  is 
this?  We  will  be  here  an  awfully  long  time  on  a  matter 
that  I  don’t  think  is  essential.  The  wisps  of  clouds  have 
nothing  to  do  with  it  at  all,  as  far  as  I  can  see. 

MR.  WARNER:  Your  Honor,  I  again  respectfully 
submit  that  I  wouldn’t  ask  it — 

THE  COURT:  I  will  exclude  it.  I  will  have  to  take 
the  responsibility  I  will  exclude  it.  It  is  immaterial. 

BY  MR.  WARNER : 

Q  Now,  after  looking  away  from  the  P-38,  you  looked 
back  again  a  short  time  thereafter?  A  Yes,  sir. 

Q  Now’,  can  you  tell  me  the  time  that  elapsed  between 
the  time  you  looked  aw’ay  until  you  looked  back?  A  At 
which  point  is  this,  sir? 

Q  When  the  P-38  levelled  off,  you  said  you  looked 
away.  A  Yes.  ; 

Q  For  the  first  time.  Then  there  came  a  time  when 
you  looked  back  again  at  the  P-38.  Now  I  ask  you,  do 
you  know’  how  long  a  time  interval  elapsed  between  the 
time  you  looked  aw’av  until  you  looked  back  again?  A 
I  am  sorry;  I  don’t  remember,  sir. 
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Q  Where  was  the  P-38  when  you  looked  back? 

3532  A  When  I  saw  the  P-38  again,  he  wasn’t  in  the 
same  spot  where  I  had  last  seen  him  when  I  took 

my  glance  from  him,  or  my  gaze  from  him.  He  was 
farther  to  the  east,  and  over,  approximately,  the  river, 
turning  from  an  easterly  heading  back  to  the  north — 
northwest. 

Q  And  you  are  sure  that  when  you  looked  back,  he  was 
over  the  river. 

Now,  did  you  continue  to  watch  him  constantly  after 
that  ?  A  For  a  short  time,  yes,  sir. 

Q  For  a  short  time?  A  Yes. 

Q  Did  you  watch  him  while  Mr.  Tigner  had  any  com¬ 
munication  with  him?  A  Yes;  I  watched  him  while  Mr. 
Tigner  issued  the  clearance  to  the  aircraft,  to  enter  the 
traffic  pattern. 

Q  And  then  did  you  take  your  eyes  off  of  him  again? 
A  Yes,  sir. 

Q  And  then  did  you  see  him  again?  A  Yes,  sir. 

Q  Where  was  he  when  you  saw  him  this  third  time, 
now?  A  The  third  time  he  was  approximately  four 
miles  south. 

3533  Q  Heading  in  what  direction?  A  Generally 
north-northeast. 

Q  And  did  you  continue  to  watch  him  then,  until  the 
time  of  the  collision?  A  For  a  short  time — not  to  the 
time  of  the  collision,  no,  sir. 

Q  What  diverted  your  attention  the  next  time?  A 
Well,  there  was  some  discussion  in  the  tower  to  my  left, 
and  I  took  my  eyes  off  the  aircraft  at  that  time. 

Q  How  long  was  that  before  the  collision?  A  A  mat¬ 
ter  of  seconds.  I  don’t  know  how  long.  I  don’t  remem¬ 
ber. 

Q  And  you  were  the  supervisor  in  the  tower?  A  That 
is  right.  i 

Q  Did  there  appear  to  be  anything  serious  about  the 
condition  of  these  two  aircraft  when  yon  took  your  eyes 
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off  of  them  this  last  time?  A  No,  sir.  If  there  had 
been,  I  wouldn’t  have  taken  my  eyes  off  of  them. 

Q  In  other  words,  the  situation  did  not  look  bad  to 
you?  A  That  is  correct. 

Q  And  how  far  apart  were  the  two  airplanes  when 
you  took  your  eyes  off  of  them,  seconds  before  the  acci¬ 
dent?  A  I  can’t  answer  that,  sir.  All  I  can  say  is  there 
appeared  to  be  a  considerable  space  between  them, 

3534  and  the  P-3S  was  pretty  high  and  well  back  apd  to 
the  right,  behind  the  DC-4.  And  the  DC-4  was 

taking  the  left  turn,  the  clearance  that  was  issued  to  him. 

Q  He  was  taking  the  left  turn?  A  That  is  right. 
He  was  abandoning  his  approach. 

Q  He  was  abandoning  his  approach?  A  That  is 
right.  He  was  told  to  pull  out  to  the  left,  and  he  was 
doing  that. 

Q  Had  he  raised  up  his  landing  gear?  A  I  don’t 
remember  that.  j 

Q  But  you  know  that  some  seconds  before  the  acci¬ 
dent  he  had  made  a  left  turn  or  started  a  left  turn? 
A  Yes ;  that  is  right. 

Q  Could  you  approximate  how  much  of  the  turn  he 
had  completed?  A  Yes;  he  turned  approximately  ten 
degrees. 

Q  Prior  to  the  turn,  had  the  DC-4  been  lined  up  with 
runway  3?  A  Yes;  I  think  he  was. 

Q  Could  you  approximate  the  number  of  seconds  that 
you  turned  away  before  the  crash  occurred?  A  No,  I 
can’t.  It  wasn’t  very  long. 

Q  Would  it  have  been  as  long  as  five  seconds?  A 
Possibly.  i 

Q  So  that  five  seconds  before  the  collision  the 

3535  DC-4  had  turned  ten  degrees  to  the  northwest? 
A  Well,  you  are  saying  five  seconds.  I  didn’t  say 

five  seconds.  It  could  have  been  more  than  five  seconds. 

Q  During  that  interval  of  time  before  the  collision, 
the  DC-4  had  already  made  a  ten-degree  turn?  A  ;  He 


1580  A 


turned  about  ten  degrees  when  I  took  my  eyes  off  of 
him,  yes. 

Q  Then  he  presumably  proceeded  in  that  course,  turn- 
ing  all  the  time,  until  the  point  of  the  collision? 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor. 
There  is  no  possible  basis  for  it 

THE  COURT:  Of  course,  I  don’t  see  any  point  to  it, 
myself. 

BY  MR.  WARNER : 

Q  The  last  time  you  saw  him,  he  was  still  turning, 
before  the  collision?  A  That  is  right.  He  was  still 
turning. 

Q  And  he  had  turned  some  ten  degrees,  and  that  was 
some  few  seconds  before  the  collision?  A  Yes,  sir. 

Q  Now,  in  the  control  of  aircraft  in  the  tower,  is 
there  any  record  kept  of  airplanes  that  take  off  and  land 
at  National  Airport?  A  Yes,  sir. 

Q  How  is  that  record  kept?  A  It  is  kept  on 
3536  strips. 

THE  COURT:  We  are  not  going  into  the  strip 
business  again.  We  are  all  through  with  the  strips.  That 
is  out. 

MR.  WARNER :  You  mean — 

THE  COURT:  I  mean  just  exactly  what  I  said.  We 
are  not  going  into  the  strip  business  any  more.  First  of 
all,  it  is  outside  of  the  scope  of  the  direct  examination  of 
this  witness;  and,  secondly,  we  have  been  over  it  and 
over  it  and  over  it. 

MR.  WARNER:  Your  Honor,  I  respectfully  submit  I 
do  not  believe  it  is  outside  the  scope. 

THE  COURT:  Very  well.  You  make  the  proffer  and 
it  is  excluded. 

BY  MR.  WARNER : 

Q  Mr.  Davis,  following  the  collision,  did  you  continue 
on  duty  as  supervisor  in  the  tower  on  that  day?  A  For 
about  ten  minutes,  sir. 

Q  For  about  ten  minutes  ?  A  Yes,  sir. 
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Q  And  were  you  then  relieved  all  day?  A  Yes,  sir. 
Q  And  what  did  you  do  then,  sir?  A  I  went  down 
below  and  wrote  a  report  of  this  accident,  while  it  was 
fresh  in  my  memory. 

Q  You  went  down  below.  Where  did  you  go? 

3537  A  We  have  an  office,  or  we  had  an  office,  on  the 
third  floor,  at  that  time.  It  wasn’t  in  the  tower.  It 

was  in  the  top  floor  of  the  administration  building. 

Q  Was  it  Mr.  Seltzer’s  office?  A  That  is  correct — or 
I  don’t  member  whether  we  were  actually  in  Mr.  Seltzer’s 
office  or  some  other  office.  j 

Q  Some  office  on  that  floor?  A  I  believe  so,  yes. 

Q  And  were  all  the  tower  men  in  that  room  together? 
A  They  could  have  been.  There  were  quite  a  few 
people  present. 

Q  Were  any  people  other  than  tower  men  in  that 
room?  A  I  can’t  answer  that.  There  may  have  been. 

Q  You  just  don’t  remember.  Is  that  correct?  iA  I 
think  that  is  the  best  answer,  yes,  sir;  I  don’t  remember. 

Q  Do  vou  recall  how  long  you  remained  in  this  office? 
A  No,  I  don’t. 

Q  Was  it  the  rest  of  the  day? 

THE  COURT :  I  am  going  to  inhibit  examination  with 
respect  to  that,  because  of  the  discussion  we  had  a,t  the 
bench.  It  is  immaterial,  Mr.  Warner.  What  difference 
does  it  make  if  they  remained  there  for  two  days?  As 
far  as  the  accident  is  concerned,  it  is  over  and  done.  It 
only  goes  to  the  matter  that  was  discussed  at  the 

3538  bench,  and  I  indicated  to  counsel  that  if  they  had 
any  evidence,  they  would  have  to  produce  it.  ! 

MR.  WARNER:  Well,  Your  Honor,  if  we  are  not 
allowed  to  interrogate  the  witness. 

THE  COURT:  This  is  interrogating  the  witness  on 
matters  that  are  de  minimis,  that  don’t  amount  to  any¬ 
thing.  They  are  not  material  at  all,  sir.  We  have  been 
here  for  one  month  and  we  are  going  to  get  along  on  this 
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case.  I  have  been  giving  counsel  on  both  sides  plenty  of 
leeway. 

MR.  WARNER:  So  are  you  stating  you  do  not  wish 
me  to  interrogate — 

THE  COURT :  I  am  excluding  the  question. 

MR.  WARNER:  And  I  may  not  interrogate  this  wit¬ 
ness? — 

THE  COURT:  You  may  not,  sir. 

MR.  WARNER:  — any  further  about  anything  that 
took  place  following  the  accident? 

THE  COURT:  I  didn’t  say  that. 

BY  III R.  WARNER : 

Q  Mr.  Davis,  did  there  come  a  time  when  you  pre¬ 
pared  a  statement  of  what  you  observed  on  that  day? 
A  Yes,  sir. 

Q  When  did  you  prepare  that  statement?  A  I  be¬ 
lieve  I  did  it  the  same  day  this  thing  occurred. 

Q  Did  you  prepare  any  draft  of  that  statement?  A 
I  don’t  remember  the  exact  routine.  I  believe  I 
3539  wrote  it  down  just  in  rough  draft,  to  try  to  get  the 
high  points  in  that  I  recalled  at  the  time,  because 
I  realized  as  time  goes  on,  your  memory  lags  a  little  bit. 
But  I  am  not  sure  that  I  made  the  final  statement  at 
that  particular  time. 

Q  Did  someone  go  over  this  draft  with  you  after  you 
prepared  it?  A  Well,  what  do  you  mean,  sir? 

Q  I  mean  did  the  other  men  in  the  tower  talk  with 
you  about  your  statement  or  did  anybody  from  the  CAA, 
or  Eastern  Air  Lines,  or  anyone  talk  with  you  about 
your  statement?  A  Well,  yes,  I  talked  with  several 
people.  But  my  statement  was  my  statement.  It  is  still 
the  same  as  it  was  the  first  day  I  wrote  it. 

Q  And  you  eventually  wrote  the  statement  in  ink? 
Ts  that  correct?  A  I  don’t  know  whether  I  typed  it  or 
wrote  it  in  ink.  I  haven’t  seen  it  since  that  time,  I 
believe. 
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Q  You  have  not  seen  the  statement  since  November  1? 
Is  that  correct!  A  I  haven’t  seen  my  written  statement, 
no,  sir. 

Q  Was  the  statement  ever  typewritten?  A  I  don’t 
remember.  I  don’t  know  whether  I  wrote  it  with  ink  or 
wrote  it  on  a  typewriter,  or  had  a  secretary  write 

3540  it.  I  don’t  remember  which. 

Q  I  show  you — 

THE  COURT:  Let  me  ask  you  this:  Is  it  material, 
Mr.  Warner,  whether  it  was  written  by  typewriter  or 
written  in  ink  or  written  in  pencil?  Is  it  important? 
THE  WITNESS:  Yes;  that  is  mv  statement. 

MR.  WARNER :  I  think  it  is,  Your  Honor. 

THE  COURT :  You  had  better  come  to  the  bench  and 
explain  it  to  me,  because  I  don’t  think  it  is.  I  want  all 
counsel  to  come  to  the  bench. 

(At  the  bench:) 

THE  COURT:  How  important  is  it? 

MR.  WARNER:  Your  Honor,  in  what  was  indicated  a 
week  ago,  that  I  would  attempt  to  show  here,  and  Mr. 
Bress  in  some  greater  detail  than  I.  I  feel  that  tfo  ex¬ 
plore  these  statements  carefully,  what  was  done  with 
them  and  what  was  not  done  with  them,  is  quite  impor¬ 
tant. 

THE  COURT:  You  told  me  this  business  was  a  con¬ 
coction  and  a  fabrication.  I  asked  you  if  you  had  any 
evidence  to  produce  to  show  it  was,  and  you  said  you  had. 
I  want  the  evidence.  You  are  not  going  to  get  it  by 
cross-examining  the  witness.  | 

MR.  WARNER:  I  came  to  you  on  the  strip  question, 
Your  Honor,  and  said  there  were  certain  irregularities  in 
the  strips  which  I  indicated  and  wanted  to  show 

3541  and  point  out,  and  I  thought  those  irregularities 
would  indicate  that  certain  things  took  place  after 

this  accident.  I  did  not  state — 

THE  COURT:  It  is  a  collateral  issue  and  unimpor¬ 
tant  from  the  standpoint  of  the  issue  involved  here.  I 
told  Mr.  Bress  yesterday  he  has  to  produce  witnesses  to 
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show  fabrication  and  concoction,  because  if  somebody  has 
fabricated  or  concocted  something  here,  somebody  is  go¬ 
ing  to  go  to  jail.  But  I  am  not  going  to  go  off  on  a 
witch  hunt. 

MR.  WARNER:  May  I  say  this  to  you  for  the  record 
at  this  time?  I  have  tried — 

THE  COURT :  Have  you  any  evidence  outside  of  what 
you  expect  to  elicit  from  this  witness  on  cross-examina¬ 
tion  to  support  your  charge? 

MR.  WARNER :  No,  sir. 

THE  COURT :  All  right. 

MR.  WARNER:  Let  me  say  this  for  the  record,  Your 
Honor.  I  have  tried  to  take  as  limited  a  participation  in 
this  case,  have  tried  to  consume  as  little  an  amount  of 
time  as  possible.  I  say  at  this  time  that  the  Court  has  so 
constricted  my  examination  of  this  witness  that  I  have 
not  been  able  to  bring  out  and  to  clearly  carry  along 
my  examination  of  the  witness  in  the  wray  I  should. 

THE  COURT:  What  are  you  about  to  bring  out? 
Let  us  put  on  the  record  vrhat  you  are  about  to  bring 
out. 

3542  MR.  WARNER:  I  will  have  to  go  back  to  some 
of  the  things — 

THE  COURT:  What  are  you  about  to  bring  out  in 
the  cross-examination  of  this  witness  with  reference  to 
the  matters  you  are  going  into  now? 

MR.  WARNER:  That  this  witness,  first  of  all,  did 
not  see  the  things  he  said  he  saw. 

THE  COURT:  He  hasn’t  testified  he  saw*  anything 
except  the  P-38.  He  didn’t  see  the  crash. 

MR.  WARNER:  No.  I  w^ould  attempt  to  show  that 
what  he  says  he  saw*  and  did  before  the  crash  is  abso¬ 
lutely  fantastic. 

THE  COURT:  It  is  immaterial.  It  may  be  fan 
tastic,  but  it  is  immaterial. 

MR.  WARNER:  Then  all  the  witness’  testimony  is 
immaterial  and  should  not  be  part  of  the  case. 
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THE  COURT:  That  is  for  me  to  decide.  All  right; 
let  us  go  ahead. 

(Further  at  the  bench:) 

THE  COURT:  I  am  not  going  to  go  into  this  thing 
again.  If  there  is  any  evidence  of  fabrication  or  con¬ 
coction,  I  want  it  produced.  I  am  not  going  to  go 
around  the  mulberry  bush  in  the  hope  that  something 
might  develop  off  on  a  tangent  involving  a  collaterial 
issue.  If  you  have  evidence,  produce  it.  If  you  haven’t, 
drop  it. 

3543  MR.  BRESS:  Is  Your  Honor  asking  me? 

THE  COURT:  I  am  asking  both.  He  is  still 
in  the  same  furrow  that  was  plowed  up  the  other  day 
about  this  fabrication  and  concoction;  and  we  have  been 


over  the  strips  ad  nauseam. 


MR.  BRESS:  Last  week  I  stated  my  position,  and 


yesterday  again. 


THE  COURT:  You  are  expecting  to  prove  it  by  wit¬ 


nesses  the  Government  might  call. 


MR.  BRESS:  Yes. 


THE  COURT:  That  is  not  the  way  to  do  it.  If  you 
have  evidence,  you  produce  it.  ; 

MR.  BRESS:  I  am  not  called  on  at  this  time  to  pro¬ 
duce  anything. 

THE  COURT :  But  vou  made  the  charge.  You  made 
the  charge  that  these  slips  and  these  reports — verbatim, 
you  said — that  their  individual  reports  are  verbatim 
copies  of  other  reports. 

MR.  BRESS:  Certain  paragraphs  of  them  are.  I  of¬ 
fered  to  show  Your  Honor  this  yesterday. 

THE  COURT:  If  you  are  going  to  go  forward  bn  it, 
all  right.  But  if  you  are  not,  we  will  drop  it.  i 

MR.  BRESS :  I  am  not  prepared  to  show  any  part 
any  witness  had  in  the  fabricating  of  a  statement,  unless 
I  have  evidence  to  back  it  up. 

3544  THE  COURT:  All  right. 

(Counsel  having  returned  to  the  trial  table:)' 
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MR.  WARNER:  Will  you  indulge  us  a  moment, 
please,  Your  Honor? 

No  further  questions. 

MR.  BRESS:  May  I  proceed? 

THE  COURT :  Yes. 

Cross  Examination 
BY  MR.  BRESS: 

Q  You  said  yesterday,  in  response  to  a  question  by 
Mr.  O’Donoghue,  that  when  the  DC-4,  when  you  first  saw 
it,  was  turning  into  final,  and  he  was  just  over  the  rail¬ 
road  yards.  Is  that  correct?  A  That  is  right. 

Q  As  a  matter  of  fact,  you  don’t  know  whether  he  was 
over  the  railroad  yards  at  that  time,  over  an  apartment 
building,  or  between  an  apartment  building  and  the  air¬ 
port — isn’t  that  correct — because  of  the  problems  of  depth 
perception  between  your  position  in  the  tower  and  the 
place  where  you  saw  the  DC-4  for  the  first  time?  A 
That  is  entirely  possible. 

MR.  O’DONOGHUE :  I  object  to  that  question. 

MR.  BRESS :  The  witness  could  answer  it. 

MR.  O’DONOGHUE:  Maybe  he  can;  but  I  object. 

THE  COURT :  What  do  you  understand  by  “the 
3545  problems  of  depth  perception”? 

THE  WITNESS :  I  believe,  sir,  my  understand¬ 
ing  of  the  problems  of  depth  perception  is — 

THE  COURT:  You  have  answered  the  question. 

THE  WITNESS:  Sir? 

THE  COURT:  I  say  you  have  answered  the  question. 
Mr.  Bress  has  asked  you  whether  or  not  you  were  certain 
that  you  saw  the  DC-4  over  the  railroad  yards,  over  the 
apartment  house,  or  between  the  apartment  house  and 
where  ? 

MR.  BRESS:  And  the  airport. 

THE  COURT:  And  the  airport,  because  of  the  prob¬ 
lems  of  depth  perception.  And  you  have  answered  the 
question.  You  say  that  may  be  so.  So  that  is  an  indica- 
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tion  that  whatever  the  problems  of  depth  perception  are, 
you  know  them  and  presumably  for  the  purpose  of  this 
question  have  solved  them. 

My  question  now  is,  what  are  the  problems  of  depth 
perception  that  you  took  into  consideration  when  you 
answered  that  question? 

THE  WITNESS:  Relativity  between  two  objects  is 
the  only  thing  that  I  can  say. 

MR.  BRESS:  Does  that  answer  Your  Honor’s  ques¬ 
tion? 

THE  COURT:  No.  That  answers  the  question  by 
posing  another  one:  What  is  meant  by  “relativity”? 

THE  WITNESS :  One  object  in  the  air  and  one 

3546  object  at  an  angle,  either  below  it  or  behind  it. 

*  *  *  * 

BY  MR.  BRESS : 

Q  The  reason  I  asked  you  about  this,  whether  it  was 
over  the  railroad  yards  or  not,  is  because  you  said  yes¬ 
terday  that  it  was  over  the  railroad  yards,  and  I  wanted 
to  know  whether  or  not  that  was  a  recent  refreshment  of 
your  recollection,  or  was  that  an  independent  recollection 
that  when  you  first  saw  the  DC-4  he  was  over  the  railroad 
yards.  A  Mr.  Bress,  there  is  a  coal  chute  located  off 
the  line  drawn  from  runway  21 — which  is  the  reciprocal 
of  run-way  3. 

Q  Twenty-one  and  3  are  the  same  runway?  A  I  That 
is  right.  One  goes  one  way  and  the  other  goes  the 
other.  There  is  a  coal  chute  located  on  an  ex- 

3547  tended  line  from  runway  21,  back  out  across  the 
railroad  yards,  and  this  coal  chute  is  located  in  the 

railroad  yards.  The  DC-4,  when  I  saw  it,  was  coming 
around  the  coal  chute,  turning  onto  final,  and  had  al¬ 
most  completed  its  turn.  The  coal  chute  is  in  the  rail¬ 
road  yards,  which  is  the  reason  I  said  the  plane  was  over 
the  railroad  yards.  Does  that  answer  your  question;  sir? 

Q  Yes,  I  think  you  have  answered  the  question,  j  But 
it  doesn’t  answer  my  last  question,  as  to  how,  in  the  light 
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of  your  recollection,  you  are  able  to  say  here  in  answer 
to  Mr.  O’Donoghue’s  question  that  it  was  over  the  rail¬ 
road  yards.  Is  that  an  independent  recollection  that  you 
now*  have?  A  That  is  my  owm  opinion. 

Q  Mr.  Davis,  I  don’t  wrant  to  belabor  the  point  any 
more,  and  I  am  sure  you  are  trying  to  tell  us  as  best  as 
you  recall.  But  do  you  remember  wThen  I  asked  you  this 
question  in  1951,  at  the  Department  of  Justice,  at  the 
deposition,  April  2d,  page  347  ? — 

“When  he  turned  into  final,  was  he  over  the  railroad 
yards  ?” 

And  vour  answrer  was : 

“I  can’t  answer  that.  He  could  have  been.  He  may 
not  have  been.  Because  of  the  general  geographical  lay¬ 
out  there  it  wras  impossible  for  me  to  tell  whether 
3548  he  w’as  over  the  railroad  yards  or  over  the  apart¬ 
ment  building  or  between  the  apartment  building 
and  the  airport.  I  am  not  sure.  I  don’t  remember.” 

All  I  am  asking  you  now  is  if  you  felt  that  way  in 
April,  1951,  how*  could  you  be  so  clear  and  precise  in  stat¬ 
ing  yesterday  that  it  was  over  the  railroad  yards?  A 
That  is  a  good  question. 

Q  All  right,  sir.  That  is  a  good  answrer,  too. 

Now,  as  a  matter  of  fact,  at  that  same  time,  so  that  the 
Court  and  jury  will  be  able  to  fully  appraise  w’hat  facts 
you  have  given  us,  do  you  remember  that  on  that — 

MR.  O’DONOGHTJE:  I  don’t  think  these  speeches  in¬ 
terjected  between  the  questions  are  proper. 

MR.  BRESS :  I  am  trying  to  shorten  it. 

MR.  O’DONOGHUE:  It  w’ould  seem  to  me  it  w’ould 
be  shorter  if  the  speeches  were  left  out. 

MR.  BRESS :  All  right.  Thank  you,  Mr.  O’Donoghue. 
I  will  try  and  comply. 

BY  MR.  BRESS : 

Q  Mr.  Davis,  in  April,  1951,  at  that  time  you  did  not 
remember  w’hat  you  had  stated  prior  to  1951,  and  your 
memory’  of  this  incident  at  that  time  w’as  hazy.  Is  that 
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correct?  A  If  that  is  what  I  stated  at  that  time,  sir, 
that  is  correct,  at  that  time. 

3549  Q  So  there  would  be  no  mistake  about  whether 
you  stated  it  or  not,  Mr.  Davis,  do  you  recall  on 

that  same  page,  page  347,  I  asked  you  this  question? — 
“When  the  DC-4  was  turning  into  final  and  just  as  he 
was  starting  into  final,  how  far  was  he  from  the  end  of 
the  runway? 

“Answer:  You  appreciate  that  a  lot  of  my  answers 
are  probably  guesswork.  I  don’t  remember  what  I  stated 
in  the  past  and  my  memory  is  hazy  now.  I  am  trying  to 
remember  very  hard.” 

Do  you  remember  making  that  statement?  A  Yes,  I 

do.  ! 

Q  Now  what  I  would  like  to  inquire  of  you  is*  what 

if  anything  has  occurred  since  April,  1951,  to  help 

refresh  vour  recollection  about  what  occurred  on  Novem- 
♦ 

ber  1st?  A  Well,  I  will  tell  you  one  thing.  I  studied 
my  CAB  testimony.  I  have  read  that. 

Q  I  see.  And  have  you  read  that  and  reviewed  it 
with  somebody?  A  If  you  mean  to  imply  that  someone 
has  suggested  something  to  me,  that  isn’t  true  at  all. 

Q  I  mean  to  imply,  did  someone  from  the  CAA  go 
over  it  with  you?  A  I  have  read  my  testimony,  to  re¬ 
fresh  my  own  memory.  There  has  been  no  effort 

3550  whatsoever  to  change  my  testimony  on  the  part  of 
anyone. 

Q  Will  you  now  answer  my  question?  A  I  have  an¬ 
swered  it  as  best  I  can. 

Q  How  many  times  have  you  read  your  CAB  testi- 

monv  in  recent  weeks?  A  I  don’t  know  that — two  or 
* 

three  or  four  times,  perhaps. 

Q  On  any  of  those  occasions  when  you  read  it,  were 
you  accompanied  by  anybody  from  the  CAA  who  was 
reading  the  same  volume  with  you  or  reading  it  ;from 
another  volume?  A  Yes,  yes. 
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Q  And  was  reading  it  out  loud?  A  Let’s  see.  I 
read  my  own. 

Q  And  who  was  that  that  went  over  it  with  you? 
A  Mr.  Stock  was  here.  Mr.  Basnight  was  present.  The 
attorneys,  let’s  see  here,  now,  I  believe  I  had  a  conference 
with  the  attorneys.  That  is  about  all. 

Q  When  was  that?  A  I  don’t  remember  exactly.  It 
has  been  some  time. 

Q  Do  you  remember  having  a  conference  attended  by 
the  men  in  the  tower,  as  well  as  the  attorneys  and  CAA 
and  a  representative  of  Eastern  Air  Lines,  at  the  airport 
on  the  day  before  this  trial  started,  on  Sunday?  A  I 
don’t  know  when  this  trial  started. 

Q  This  trial  started  on  January  12,  Monday  morn¬ 
ing. 

3551  THE  COURT:  Of  course,  that  goes  to  the  same 
thing  we  discussed  at  the  bench.  I  don’t  suppose 
any  lawyer  who  has  had  any  experience  in  trial  practice 
would  put  a  witness  on  the  stand  without  knowing  what 
the  witness  was  going  to  testify.  If  he  did,  he  would  be 
rather  stupid.  And  of  course  that  is  a  whole  lot  different 
from  suggesting  or  implying  that  the  witness’  story  has 
been  fabricated  or  concocted. 

If  your  purpose  is  to  show  that,  Mr.  Bress,  then  we 
will  go  forward. .  If  it  isn’t,  I  think  we  ought  to  drop  it. 

MR.  BRESS:  For  the  present  moment,  Your  Honor, 
I  believe  I  am  only  interested  in  showing — 

THE  COURT :  It  would  be  just  the  same  as  if  one  of 
plaintiff’s  witnesses  were  put  on  the  stand  and  asked 
whether  or  not  he  had  a  conference  with  you  or  Mr. 
Bernstein.  Certainly  he  did.  No  lawyer  would  do  other¬ 
wise  than  talk  to  the  witness  in  advance. 

MR.  BRESS:  And  of  course  I  think  it  is  correct 
practice  that  where  a  person  has  very  little  recollection, 
and  all  of  a  sudden  he  has  a  very  good  recollection,  we 
bring  those  things  out. 

THE  COURT:  He  has  testified  he  read  his  testimony 
three  or  four  times. 
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BY  MR.  BRESS : 

Q  Do  you  recall  with  respect  to  the  report  that 

3552  you  submitted  following  this  crash,  that  you  pre¬ 
viously  stated  you  took  off  a  few  days  to  prepare 

that  report?  A  I  don’t  recall  that  I  said  that,  sir.  I 
may  have. 

Q  And  so  that  there  will  be  no  question  about  whether 
that  was  said,  could  I  direct  your  attention  to  the  ques¬ 
tion  which  I  put  to  you  in  the  deposition  on  page  354? — 
“Question:  Were  all  men  in  the  tower  relieved  for  a 
few  days? 

“Answer :  I  was  relieved  to  make  up  my  report  and — 
to  make  up  my  report. 

“Question:  How  many  days  were  you  off? 

“Answer:  I  don’t  remember.  I  was  present  at  the 
Administration  Building  in  the  chief’s  office  and  on  the 
premises  every  day,  and  I  was  tied  up  by  various  sources, 
newspapers,  and  things  like  that.” 

Do  you  remember  that?  A  Yes;  that  is  right. 

Q  Now,  this  Mr.  Stock  you  mention  that  you  talked 
to  recentlv  in  connection  with  the  CAB  testimonv,  Mr. 
Stock  is  your  boss,  is  he  not?  A  Yes,  sir. 

Q  The  head  of  this  region  for  the  tower?  A  That 
is  right. 

Q  And  his  office  is  in  New  York?  A  ThatisTight. 

3553  Q  And  you  remember  that  on  the  day  of  the 
accident  you  had  meetings  at  the  airport  j  with 

other  men  in  the  tower,  and  Mr.  Stock  came  in  from 
New  York  for  those  meetings?  A  Yes,  sir. 

Q  And  you  know  that  those  meetings  continued  for 
several  days  thereafter?  A  T  suppose  so,  yes,  sir,  more 
or  less.  Mr.  Rancille  came  in,  too — the  Administrator 
of  Civil  Aeronautics.  | 

Q  And  did  some  of  those  meetings  last  until  eleven 
o’clock  at  night?  A  I  believe,  yes,  we  were  together 
until  after  dark.  i 
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Q  Do  you  remember  Mr.  Noggle?  A  I  never  heard 
of  him. 

MR.  O’DONOGHUE:  How  do  you  spell  that,  please? 

MR.  BRESS:  N-o-g-g-l-e,  I  believe. 

MR.  O’DONOGHUE:  And  his  initials? 

MR.  BRESS:  H.  A.,  I  believe.  I  don’t  know. 

BY  MR.  BRESS : 

Q  Now  getting  back  to  your  testimony,  at  a  point 
when  you  saw  this  P-3S  south  of  Alexandria,  headed 
north,  is  it  not  a  fact  that  the  P-38  at  that  time  was  at  a 
point  near  the  west  bank  of  the  Potomac  River?  A 
What  do  you  mean  by  “near,”  sir? 

Q  Over  the  river  or  between  the  boulevard  and 
3554  the  river.  A  I  think  that  he  would  have  been  a 
little  farther  west,  sir.  I  don’t  think  he  was  real 
close  to  the  river. 

Q  But  did  you  not  say  you  saw  him  when  he  turned 
north,  from  his  east  heading,  that  he  turned  and  was  at  a 
point  over  the  river?  Didn’t  you  say  that  this  morning? 
A  I  don’t  think  I  said  that.  I  believe  I  said  he  turned 
from  his  easterly  heading  around  to  the  north-northwest. 
He  was  about  over  the  river,  I  stated  this  morning. 

Q  Yes.  A  That  is  right — when  I  looked  up  and  saw 
him — generally. 

Q  What  I  want  to  get  at  at  this  point  is,  at  the  time 
you  saw  him  over  the  river  and  headed  north,  as  he  con¬ 
tinued,  you  saw  him  then  continuing  north  at  a  point  you 
thought  was  about  over  the  boulevard — is  that  not  cor¬ 
rect — in  a  general  line  over  the  boulevard?  A  I  was 
looking  across  the  boulevard;  that  is  what  I  meant — if 
that  is  what  you  are  trying  to  get  at. 

Q  By  that  you  meant  he  would  have  been  east  of  the 
boulevard,  between  the  boulevard  and  the  water?  A 
No,  I  don’t  think  so.  I  think  he  was  on  the  west  side; 
or,  from  my  line  of  vision,  he  would  have  been  on  the 
right  side  of  the  boulevard,  looking  south. 
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Q  He  would  have  been  west  of  the  boulevard, 
3555  then?  Is  that  correct?  A  With  respect  to  a 
certain  section  of  the  boulevard  that  I  could  see 
from  the  tower. 


Q  Down  there  south  of  Alexandria,  seven  or  eight 
miles  south,  is  not  the  boulevard  pretty  close  to  the 
river?  A  I  don’t  know  anything  about  that. 

Q  You  don’t.  Do  you  remember  I  asked  you  this 
question  ? — 

“Was  he” — referring  to  the  P-38 — 

MR  O’DONOGHUE:  What  page?  I 

MR.  BRESS :  Page  339,  at  the  top. 

BY  MR.  BRESS :  j 

Q  (reading) 

“Was  he  over  the  river  or  at  some  point  between  the. 
river  and  the  Masonic  Memorial?” 

A  Yes;  he  was  between  the  river  and  the  Masonic 
Memorial. 


Q  He  was?  Your  answer  was  “No.” — 

“No;  from  the  point  of  the  observer,  that  is,  from  the 
tower,  I  think  he  was  in  a  general  line  over  the  boule¬ 
vard.” 

A  We  are  getting  back  to  the  boulevard,  and  I  am 
talking  about  a  short  spot  over  the  boulevard. 

Q  I  see.  Very  well.  A  That  is  visible  from  the 
tower. 

3556  MR.  O’DONOGHUE:  I  believe  it  is  only  fair 
that  the  next  question  and  certainly  the  first  part 
of  that  answer  be  read — 

“Do  you  know  where  the  boulevard  is  miles  south  of 
Alexandria?” 

MR.  BRESS:  I  will  be  glad  to  read  all  of  his  testi¬ 
mony.  I  don’t  believe  it  is  incumbent  upon  the  Govern¬ 
ment’s  counsel  to  be  reading  the  witness’  testimony  at 
this  time. 


j 

i 
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MR.  O’DONOGHUE :  I  am  merely  pointing  out  that  he 
corrected  that  immediately  in  the  next  answer,  when  he 
was  asked — 

“Do  you  know  where  the  boulevard  is  miles  south  of 
Alexandria?” 

MR.  BRESS:  I  still  object,  if  the  Court  pleases. 

THE  COURT:  Did  he  correct  his  answer? 

MR.  BRESS:  He  did  not — and  I  am  going  to  read 
the  succeeding  questions  and  answers. 

THE  COURT :  Just  a  minute.  Let  me  see. 

MR.  O’DONOGHUE :  He  read  this  question  here 
(handing  up  deposition). 

THE  COURT :  I  think  the  question  read  was : 

“Was  he  over  the  river  or  at  some  point  between  the 
river  and  the  Masonic  Memorial?” 

MR.  BRESS:  Yes. 

THE  COURT  (reading). 

3557  “Answer:  No;  from  the  point  of  the  observer, 
that  is,  from  the  tower,  I  think  he  was  in  a  gen¬ 
eral  line  over  the  boulevard. 

“Question :  Do  you  know  where  the  boulevard  is  miles 
south  of  Alexandria? 

“Answer:  No.  That  wasn’t  very  well  put,  was  it?  At 
one  point  the  boulevard  as  viewed  from  the  control  tower 
and  National  Airport  proceeds  roughly  from  the  point  of 
the  collision  up  beyond  the  apartment  buildings  on  a  line 
that  can  be  viewed  from  the  tower,  and  this  aircraft,  this 
P-38,  was  approaching,  as  I  remember  it,  relatively  about 
the  same — oh,  about  the  same  track.” 

BY  MR.  BRESS : 

Q  Then  when  you  saw  the  P-38  south  of  Alexandria, 
heading  north,  east  of  the  Memorial  and  between  the 
river,  do  I  understand  that  his  position  was  closer  to  the 
river  than  it  was  to  the  Memorial?  A  X  think  that  pos¬ 
sibly  it  might  have  been  about  half  way. 

Q  And  when  you  said  it  was  in  line,  in  general  line 
over  the  boulevard,  you  did  not  mean  in  a  line  over  the 


1595  A 


boulevard  that  runs  along  the  river’s  edge!  A  No,  I 
didn’t— 

THE  COURT:  Is  this  helpful,  Mr.  Bress!  This 

3558  witness  didn’t  see  the  impact.  And  if  it  is  inipor- 
tant  to  show — as  it  is,  of  course — where  the  impact 

was  had,  tliat  is,  over  land  or  over  water,  this  witness 
can  contribute  nothing,  as  he  didn’t  see  it. 

MR.  BRESS:  No,  this  witness  contributes  nothing  on 
that.  But  the  location  of  the  P-38,  as  I  understand  the 
evidence,  as  to  where  it  was  south  of  Alexandria  when 
proceeding  north,  as  to  whether  it  was  near  the  river 
or  near  the  Memorial,  is  a  very  important  thing  in  show¬ 
ing  where  the  truth  lies. 

THE  COURT :  I  can’t  see  that  it  helps  at  all.  I  wish 
it  did,  but  I  don’t  think  it  does. 

MR.  BRESS:  I  think  there  are  certain  facets  of  that 
we  can  discuss  later  without  the  pressure  of  the  witness. 

THE  COURT:  All  right. 

MR.  BRESS :  I  will  try  and  be  brief  now.  I 

BY  MR.  BRESS :  '  j 

Q  The  voice  of  the  Bolivian  pilot  was  clearly  an  ac¬ 
cented,  foreign  voice,  was  it  not!  A  It  had  an  accent, 
yes,  sir. 

Q  And  when  you  heard  it,  it  was  obvious  to  you  that 
it  was  accented!  A  Yes,  sir;  I  thought  so. 

Q  And  wiien  you  say  you  saw  the  P-38  take  off  on 
runway  3,  did  you  hear  any  clearance  to  the  P-38 

3559  that  it  could  take  off  on  runway  3  or  36!  A  No; 
I  don’t  remember  that,  sir. 

Q  Do  you  remember  wiiat  runway  he  took  off  on! 
A  Yes;  he  took  off  on  runway  3. 

Q  This  on-the-job  training,  you  said  on  direct  exami¬ 
nation  wiien  Mr.  O’Donoghue  was  examining  you  that 
that  on-the-job  training  is  ten  months.  And  then  I  think 
Mr.  Warner  asked  you  whether  it  was  nine  months,  and 
you  said  “Yes,  sir.”  Is  it  a  fact  that  the  on-the-job 
training  in  the  control  tower  is  a  ten-month  training 
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period,  or  don’t  you  know?  A  Yes,  I  know.  It  varies. 

Q  Very  well.  Now  you  said  you  saw  the  gear  down 
on  the  P-38  when  it  was  approaching  the  north,  prior  to 
the  crash?  Did  you  see  the  gear  down  on  the  P-38  at  a 
point  five  miles  south?  A  I  don’t  recall  that. 

Q  Did  you  see  the  flaps  down  on  the  P-38  at  a  point 
five  miles  south?  A  The  aircraft  had  something  down, 
because  it  appeared  much  thicker  than  it  would  ordi¬ 
narily. 

Q  What  could  that  something  have  been?  A  It 
could  have  been  gear  and  flaps,  or  gear  or  flaps. 

Q  As  a  matter  of  fact,  you  have  previously 

3560  stated  that  gear  and  flaps  were  down.  A  Very 
well.  That  is  true,  then. 

Q  You  have  been  a  control  tower  operator  for  some 
time.  You  can’t  tell  us  what  the  speed  of  either  of  these 
planes  was  at  the  time  during  the  period  you  saw  them. 
Is  that  correct?  A  No,  sir;  I  don’t  know  what  their 
speed  was. 

Q  Can  you  tell  us  if  a  plane  takes  off  on  runway  3, 
continues  northeast,  then  turns  west  and  goes  west  for  a 
distance  of  ten  miles,  and  then  turns  south,  and  goes 
south  more  than  ten  miles,  to  a  point  where  he  is  ten 
miles  south  of  the  tower,  how  long  -would  such  a  trip  take, 
in  a  plane  travelling  as  you  saw  the  P-38  travelling  on 
this  day?  A  I  don’t  know,  sir. 

Q  Do  you  know  how  many  miles  he  travelled  when 
you  saw  him  level  off,  as  you  say?  A  No,  I  don’t. 

Q  Can  you  tell  me  whether  or  not  there  vras  a  time 
that  the  P-38  was  northeast  of  the  airport,  over  the  river? 
Did  you  see  him  at  a  point  northeast  of  the  airport  over 
the  river?  A  He  had  to  cross  the  river  on  takeoff,  sir. 

Q  He  had  to?  A  Yes. 

Q  At  that  point  when  you  saw  him  over  the 

3561  river,  is  that  the  only  time  you  saw  him  over  the 
river,  north  of  the  airport?  A  Yes,  it  is. 
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Q  And  therefore  can  you  tell  me  whether  or  not  you 
can  estimate  the  time  from  the  time  you  saw  him  over 
the  river,  to  the  time  of  the  crash,  as  to  how  long  it  took? 
A  No,  sir;  I  can’t. 

Q  You  are  not  in  a  position,  then,  to  tell  us  whether 
or  not  it  was  four  and  a  half  minutes  or  longer?  A 
No,  sir. 

Q  And  you  can’t  tell  us  how  many  miles  there  were 
involved  in  this  flight  path,  as  you  describe  it?  A  No,  I 
can’t. 

Q  You  can’t  give  us  an  approximation?  A  I  wouldn’t 
want  to,  sir. 

Q  Well,  is  your  “you  wouldn’t  want  to”  because  of 
your  inability  to,  I  suppose?  A  That  is  a  good  answer, 
yes. 

Q  When  Mr.  O’Donoghue  asked  you  questions  on  di¬ 
rect  examination,  I  believe  you  stated  that  when  the 
plane  was  ten  miles  south  of  the  airport  you  heard  the 
P-38  request  landing  instructions;  and  you  say  that; you 
said  nothing  and  don’t  remember  if  anyone  else  said 
anything  at  that  time.  Do  you  remember  that?  A  Yes, 
I  do. 

3562  Q  That  is,  you  said  nothing  to  Tigner?  A  I 
didn’t.  To  the  best  of  my  knowledge,  I  didn’t 
speak  to  him,  no. 

Q  You  remember  you  tapped  Tigner  on  the  shoulder 
and  pointed  to  the  aircraft?  A  Yes,  I  did. 

Q  And  Tigner  then  gave  the  landing  instruction,  and 
you  heard  the  P-38  acknowledge  it.  That  is  what  I 
understood  you  to  say  yesterday.  A  Yes,  I  did.  j 

Q  I  want  to  understand  clearly  whether  or  not  you 
mean  to  sav  that  when  the  message  from  the  P-38  came 
in,  requesting  landing  instructions,  whether  it  was  ap¬ 
parent  to  you  that  Tigner  did  not  hear  it  and  you  not 
only  tapped  him  on  the  shoulder  but  called  his  attention 
to  it  by  words.  A  I  saw  Mr.  Tigner  looking  to  the 
south. 
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Q  Will  you  answer  my  question,  please.  1  want  to 
make  it  brief.  You  know  what  my  question  is — 

Not  only  did  you  tap  him  on  the  shoulder,  but  did  you 
say  to  him  “The  P-38  is  calling  for  landing  instruc¬ 
tions”?  A  I  don’t  remember.  I  may  have. 

Q  As  a  matter  of  fact,  you  recall  you  previously 
stated  you  did  so  tell  him?  A  No,  I  don’t  recall  it. 

Q  All  right,  sir. 

3563  “Question:  “ — page  344,  Gentlemen — 

“What  was  his  approximate  altitude  then?  Had 
it  differed? 

“Answer:  He  seemed  to  be  at  the  same  altitude. 

“Question :  Did  you  continue  to  observe  him  from  that 
time  on? 

“Answer:  No,  not  constantly.  At  that  point  I  noticed 
from  Mr.  Tigner’s  motions  and  his  attitude  that  he  had 
heard  something,  so  I  believe  I  told  him  that  the  P-38 
asked  for  landing  instructions.” 

Does  that  refresh  your  recollection?  A  Yes,  sir;  that 
sounds  right. 

Q  And  do  you  want  me  to  read  the  rest  of  the  para¬ 
graph? 

MR  O’DONOGHUE :  Why  not? 

MR.  BRESS :  All  right. 

BY  MR.  BRESS : 

Q  (Reading) 

“So  I  believe  I  told  him  that  the  P-38  asked  for 
landing  instructions.  I  remember  distinctly  that  I  stepped 
over  and  touched  him  on  the  shoulder  and  pointed  to  the 
aircraft.  Not  to  interrupt  what  he  was  doing  too  much, 
but  still  to  make  him  aware  that  the  ship  was  at  that 
particular  point.  It  helps  a  controller  to  give  him  little 
tips  like  that  at  times. 

3564  “Question.  From  what  you  observed  there  at 
that  time  had  Tigner  received  that  request  for 

landing  instructions? 
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“Answer:  To  the  best  of  my  recollection,  I  can’t  an¬ 
swer  that  right  clearly.  I  believe  that  the  first  transmis¬ 
sion  was  not  received  by  Mr.  Tigner.  I  am  not  sure 
about  that.  But  I  don’t  think  he  heard  the  first  re¬ 
quest.” 

Do  you  remember  that?  A  Yes,  I  remember  that. 

Q  “Did  it  come  in  on  the  loud  speaker  in  the  tower? 

“Answer:  Yes,  it  came  in  on  one  of  the  speakers.” 

All  right,  sir. 

Now,  when  you  next  saw  the  P-38,  and  when  Tigner 
had  given  him  the  instruction  to  make  the  360-degree 
turn,  it  was  at  that  time,  in  that  instruction,  that  the 
word  “DC-4”  was  mentioned  for  the  first  time,  and  it  was 
thereafter  that  ‘you  saw  the  DC-4  for  the  first  time.  Is 
that  correct?  A  Yes,  that  is  right. 

Q  And  at  that  time,  when  that  instruction  to  make  the 
360  was  given,  I  understood  your  testimony  to  Mr. 
O’Donoghue  yesterday  was  that  he  was  then  four  miles 
away.  Do  you  mean  four  or  five  miles?  A  I  think  ap¬ 
proximately  four  miles. 

Q  As  a  matter  of  fact,  isn’t  it  a  fact  that  at 
3565  the  time  of  this  360-degree-turn  message  the  P-38 
was  six  miles  south  of  the  airport,  as  you  observed 
it?  A  You  say  I  said  that  before? 

Q  Yes.  A  Maybe  I  did. 

Q  I  just  said  a  few  moments  ago  you  testified  yes¬ 
terday  four  miles.  I  said  did  you  mean  four  or  five 
miles,  and  you  said  no,  approximately  four  miles.  I  now 
ask  you  whether  or  not  you  previously  testified  it  was  six 
miles,  and  you  said  you  probably  did. 

What  I  want  to  know  is  what  has  happened  to  make 
you  change  these  estimates,  if  you  have  read  over  your 
testimony.  A  Nothing  has  happened,  as  far  as  I  know. 

Q  As  a  matter  of  fact,  when  you  first  saw  the  P-38 
headed  northeast  to  the  airport,  on  a  line  roughly  20  to 
30  degrees  on  the  compass,  he  was  at  that  time  seven  or 
eight  miles  from  the  end  of  the  runway,  was  he  not?  A 


1600  A 


I  believe  he  was  about  seven  or  eight  miles  when  he 
completed  that  turn  to  the  general  direction  of  the  air¬ 
port;  after  I  first  saw  him  turn  from  east  around  to  the 
northwest,  he  then  turned  back  to  the  north-northeast, 
which  would  give  him  a  general  heading  to  the  airport. 
At  that  point  I  think  he  was  seven  or  eight  miles  away. 
Q  And  it  was  at  that  point  seven  or  eight  miles  away 
that  he  had  this  heading  toward  the  airport? 
3565- A  A  Yes;  that  is  right. 

*  •  •  • 

3566  Q  Now,  Mr.  Davis,  in  the  temporary  tower  there 
were  these  two  Alldice  lanterns  hanging  from  the 

ceiling?  A  Yes,  there  were  two  tubes. 

Q  Thev  are  called  Alldice  lights  or  Alldice  lanterns? 
A  Yes. 

Q  And  neither  one  of  those  was  used  with  respect  to 
either  plane  involved  in  this  crash?  A  I  am  sorry. 
You  were  referring  to  the  signal  lights.  I  was  thinking 
of  the  lighting  itself. 

Q  The  Alldice  lights?  That  is  correct?  A  Yes,  that 
is  right. 

Q  They  are  called  directional  lights?  A  That  is 
right. 

Q  When  you  say  you  heard  Tigner  broadcast  the  360- 
degree  turn  broadcast  to  the  P-38,  and  the  turn  left,  turn 
left  broadcast,  those  are  the  last  two  broadcasts  to  the 
P-38?  A  Yes. 

Q  You  have  no  way  of  knowing  whether  or  not  he  was 
broadcasting  on  the  correct  channel  at  that  time?  A  No, 
I  don’t  know. 

Q  Now,  Mr.  Davis,  with  respect  to  simultaneous  trans¬ 
mission  on  two  frequencies  at  one  time  for  the  same 
broadcast,  do  I  understand  correctly  if  there  is  a  collision 
imminent  you  would  use  all  frequencies  if  neces- 

3567  sarv?  A  In  emergency;  yes,  sir. 

Q  Now,  at  the  time  just  before  the  recess,  when 
you  first  saw  the  P-38  headed  northeast  over  the  airport, 
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he  was  about  seven  or  eight  miles  away;  I  understand;  is 
that  correct?  A  Yes.  j 

Q  And  that  when  you  heard  the  signal,  or  hep.rd  a 
broadcast,  at  the  time  to  make  the  360-degree  turn  to 
the  P-38,  the  P-38  never  complied  with  it?  A  That  is 
right. 

Q  And  the  next  broadcast  to  the  P-38,  turn  left,  he 
never  complied  with  it?  A  That  is  right. 

Q  Now,  at  the  time  the  so-called  last  broadcast  for 
the  P-38  was  given,  turn  left,  turn  left,  isn’t  it  a  fact 
that  at  that  time  the  P-38  was  about  four  or  five  miles 
from  the  end  of  the  field?  A  I  think  so. 

Q  From  the  time  the  P-38  was  four  or  five  miles  from 
the  end  of  the  field  until  the  time  of  the  crash,  there  was 
no  effort  to  broadcast  to  the  P-38?  A  I  don’t  think  so. 

Q  And  it  was  then  only  a  matter  of  seconds  before 
the  actual  crash  that  there  was  the  only  broadcast  that 
you  heard  to  the  DC-4,  to  pull  out?  A  Yes. 

356S  Q  Now,  at  the  time  that  the  message,  jiist  a 
few”  seconds  before  the  crash,  was  given  to  the 
DC-4,  you  saw  the  DC-4  begin  to  comply  and  turn  10 
degrees  to  the  left,  and  you  then  turned  your  head  away? 
A  Yes. 

Q  And  you  turned  your  head  away  because,  as  you 
saw  it  at  that  time,  there  was  nothing  critical?  A  That 
is  right. 

Q  By  nothing  being  critical  at  that  point,  you  mean 
that  it  wasn’t  certain  and  definite  that  there  was  going 
to  be  a  collision?  A  I  didn’t  believe  that  there -would  be 
one;  yes. 

Q  By  turning  away  at  that  point,  just  a  couple  of 
seconds  before  the  collision,  I  want  to  know,  when  you 
characterize  it  as  not  being  critical  from  what  you  saw, 
-whether  or  not  you  were  certain  that  there  was  not  going 
to  be  a  collision,  or  whether  you  were  uncertain  that 
there  "was  not  going  to  be  a  collision?  A  Well,  I 
wasn’t  uncertain. 
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MR.  O’DONOGHUE:  I  object;  I  don’t  see  the  rele¬ 
vancy  of  it. 

THE  COURT:  What  difference  does  it  make?  He 
didn’t  see  it.  Whether  he  was  certain  or  uncertain,  or 
certain  that  he  was  uncertain,  would  not  make  any  dif¬ 
ference. 

3569  MR.  BRESS:  Well,  it  would  be,  Your  Honor, 
to  the  extent  Mr.  Tigner’s  conduct  is  of  great  im¬ 
portance.  I  believe  he  is  the  superior.  He  was  standing 
by  assisting  and  that  is  also  of  relevance. 

THE  COURT:  Well— 

BY  MR.  BRESS : 

Q  Let  me  ask  it  this  way:  Do  you  mean  after  the 
pull-out  instruction  to  the  DC-4,  just  before  the  crash, 
you  saw  that  instruction  given,  and  you  saw  compliance, 
and  then  turned  away,  and  do  I  understand  when  you 
turned  away  you  didn’t  consider  it  critical  because  you 
were  certain  that  there  would  not  be  a  collision?  A  I 
didn’t  think  that  there  would  be  a  collision;  that  is  right. 

Q  And  you  were  watching  the  P-38  from  seven  or 
eight  miles  out  until  just  seconds  before  the  collision, 
after  that  last  instruction  to  the  DC-4?  A  Not  con¬ 
stantly. 

Q  Not  constantly?  A  No. 

Q  Were  you  watching  the  P-38  during  this  final  ap¬ 
proach  to  the  airport  because  you  were  concerned  about 
what  might  happen  between  it  and  the  DC-4?  A  Oh, 
yes.  That  is  the  reason  I  was  looking  at  the  P-38.  When 
I  didn’t  hear  any  acknowledgment  for  the  turn  left 

3570  or  make  the  360,  I  looked  up  to  see  what  was  going 
on. 

Q  Because  of  the  reason  you  have  just  given?  A 
Yes,  and  I  then  heard  the  instruction  to  the  DC-4,  and 
saw  him  comply,  and  in  my  opinion,  there  was  no  danger 
there  at  the  moment. 

Q  No  danger  at  the  moment,  but  a  matter  of  like  that 
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(indicating),  or  like  that,  thereafter  there  was  a  crash? 
A  No,  it  was  a  little  longer  than  that. 

Q  When  you  turned  your  head,  you  turned  your  head 
away  because  you  didn’t  want  to  look  at  it?  A  No  that 
is  not  true  at  all.  I  didn’t  think  that  there  was  going  to 
be  a  collision.  It  was  a  matter  of  routine  up  to  that 
point. 

Q  You  were  concerned  that  there  might  be  a  collision 
during  the  four  or  five  miles  that  the  P-38  last  traveled, 
although  you  didn’t  watch  it  constantly?  A  It  was  a 
matter  of  contacting  the  aircraft  involved,  one  or  the 
other,  to  affect  separation.  I 

Q  Isn’t  it  a  fact  that  you  were  watching  the  P-38  from 
four  or  five  miles  out  because  of  the  very  reason  of  what 
subsequently  transpired?  A  No,  that  is  not  true. 

Q  That  is  not?  A  No. 

3571  Q  At  page  342  of  the  deposition,  I  asked  you 
that  question,  and  did  you  not  answer  it  this  way: 

“Did  you  continue  to  watch  the  P-38  come  in?  1 

“Answer:  Yes,  I  did.  At  that  point,  I  was  watching 
him  because  of  what  subsequently  transpired.” 

Didn’t  you  use  those  very  words  I  have  just  been  ask¬ 
ing  you  about?  A  If  that  is  down  there,  then  ;I  did 
say  it 

Q  Then  I  would  like  to  know  why  a  matter  of  a  couple 
of  seconds  before  the  actual  crash  you  turned  your  head. 

MR.  O’DONOGHUE :  I  don’t  think  that  there  has 
been  any  testimony  about  a  couple  of  seconds. 

THE  COURT:  Again,  here,  any  answer  he  may  have 
given  is  not  going  to  contribute  one  way  or  the  other  to 
the  resolution  of  the  problem  before  the  Court  and  the 
jury.  He  has  given  his  answer. 

Now,  if  you  labor  the  point  and  try  to  have  the 
witness  say  the  reason  why  he  turned  away  was  because 
he  saw  the  crash  was  inevitable,  that  is  not  going  to 
help  me  or  help  the  jury. 

MR.  BRESS :  Well,  I  thought — very  well,  Your  Honor. 
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BY  MR.  BRESS: 

Q  Was  there  something  more  important  going  on  in 
the  tower  that  caused  you  to  turn  your  head  away  from 
the  path  of  those  planes  coming  together?  A  Mr. 

3572  Bress,  I  didn’t  expect  a  crash  to  occur.  I  think  I 
said  that  before. 

Q  What  caused  you  to  turn  your  head?  A  I  have 
said  that  before.  I  heard  a  discussion  going  on  relative 
to  a  clearance  or  something.  I  don’t  remember  exactly 
what  it  was  and  I  just  turned  away  to  find  out  what  was 
going  on. 

Q  You  turned  away  and  turned  right  back  did  you 
not?  A  Not  instantly.  I  don’t  know  how  much  time 
elapsed  but  some  time  did  elapse. 

Q  When  you  turned  away  and  then  turned  back — 

THE  COURT:  I  don’t  think  we  ought  to  go  into  that 
further. 

MR.  BRESS:  Well,  very  well,  Your  Honor,  I  will  not 
pursue  that  further. 

BY  MR.  BRESS : 

Q  You  testified  yesterday  in  answer  to  a  question 
by  Mr.  O’Donoghue,  the  only  thing  I  saw  was  the  tail 
section  of  the  DC-4,  with  part  of  the  fuselage  attached; 
that  was  all  I  saw  in  the  air.  It  made  a  slow  roll  over 
to  its  right,  turning  to  its  right.  Turning  to  the  right? 
Do  you  remember  saying  that?  A  I  remember  saying 
it  was  turning  over  to  the  right.  That  is  what  I  meant. 

Q  And  you  used  the  word,  however,  a  slow  roll 

3573  to  its  right.  You  used  that  twice,  and  then  said 
turning  to  its  right. 

I  want  to  ask  you  now  on  cross-examination:  Did  you 
mean  that  the  motion  of  the  tail  section,  which  is  the 
only  part  you  saw  in  the  air,  was  a  motion  to  its  right, 
or  to  your  right  as  you  looked  at  it?  A  No,  the  section 
that  I  observed  was  rotating  on  its  axis,  to  the  right, 
from  where  I  stood,  and  it  would  have  been  turning  to 
my  left. 
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Q  Then,  you  mean  turning  from  the  westerly  direc¬ 
tion  to  an  easterly  direction?  A  It  was  rotating  from 
westerly  to  easterly;  that  is  correct. 

Q  You  mean  rotating  movement  from  the  land  direc¬ 
tion  toward  the  water?  A  It  wasn’t  a  movement;  from 
land  to  water,  but  it  was — when  you  say  any  movement, 
right,  left,  fore  or  aft,  it  was  rolling  just  like  you  yrould 
take  this  cup  of  water  and  roll  it. 

Q  I  just  want  to  understand  what  you  mean,  whether 
wrhen  you  said  you  saw  the  tail  section  make  a  slow  roll 
to  the  right,  wThen  I  asked  you  whether  you  meant  to 
your  right,  you  said  no,  you  meant  to  its  right. 

I  ask  you  whether  you  mean  to  the  west  or  east,  and 
you  say  you  meant  that  it  rolled  from  the  land  side 
3574  to  the  w^ater  side ;  is  that  correct?  A  Mr.  Bress — 

MR.  O’DONOGHUE:  I  don’t  see  that  there  is 
anv  question. 

BY  MR.  BRESS : 

Q  Is  that — do  you  understand  my  question,  Mr.  Davis? 
A  I  would  like  to  answer  you  in  a  different  way,  if  I 
may.  j 

Q  Well,  yes,  sir.  I  would  like  you  to  in  any  way  you 
wTant  to  answer.  A  This  won’t  take  too  much  time. 

i 

Q  Go  ahead.  A  In  this  position,  or  traffic  control, 
we  refer  to  the  distance  or  action  as  from  the  pilot’s 
viewpoint  in  the  aircraft.  If  the  aircraft  rolls  to  the 
right,  I  say  that  he  rolled  to  the  right,  and  it  Would 
mean  that  as  the  pilot  looks  forward  his  aircraft  would 
rotate  to  his  right. 

That  is  wThat  I  mean  in  this  case,  the  tail  section  is 
in  the  position  in  the  air,  and  it  rolled  to  the  right.  If 
you  are  looking  northeast,  it  would  roll  to  the  right. 

Q  It  w-ould  be  more  to  the  east,  is  that  correct,  rolling 
to  the  east  instead  of  to  the  west?  A  That  is  right, 
rolling  over  to  the  east  instead  of  wrest. 

Q  I  just  v’ant  to  be  sure  I  understand  you.  A  roll 
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to  the  water  side  and  not  to  the  land  side  ?  A  That 

3575  is  correct. 

Q  Now,  has  this  point  that  we  are  just  asking 
about  the  direction  in  which  it  rolled  been  the  subject 
matter  of  discussion  with  you  recently  or  is  that  an 
independent  recollection?  A  That  is  an  independent 
recollection. 

Q  Well,  now,  I  call  your  attention,  Mr.  Davis,  to 
the  very  same  questions  asked  of  you  in  April,  1951, 
at  page  355,  and  I  want  you  to  tell  me  whether  you  so 
testified  before: 

“Question:  Did  you  go  over  to  the  scene  of  the  colli¬ 
sion  to  watch  the  salvage  operations  from  the  water? 

“Answer:  No,  sir. 

“Question.:  Your  only  observations  were  made  from 
the  administration  building? 

“Answer:  That  is  right. 

“Question :  When  you  say  you  saw  the  tail  part  of  the 
DC-4  turn  over,  I  think  you — I  don’t  know  how  you  de¬ 
fined  it — 

“Answer  (interposing) :  I  said  it  did  a  slow  roll  in  the 
air  in  that  fashion,  indicating. 

“Question:  Which  way  did  it  roll  over?  Did  it  roll 
over  toward  the  land  or  toward  the  water? 

“Answer:  I  believe  it  rolled  away  from  the 

3576  water,  that  is,  to  the  left. 

“Question:  As  you  observed  it? 

“Answer:  I  believe  that  is  right. 

“Question:  That  would  be  toward  the  land? 

“Answer:  Yes;  that  is  right.” 

Do  you  remember  that?  A  No;  that  is  a  little  con¬ 
fusing. 

Q  Did  you  give  those  answers  to  those  questions  at 
that  time?  A  If  you  are  reading  that  from  my  deposi¬ 
tion,  I  did. 

Q  Now,  what  I  want  to  know  how  you — why  you  said 
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before  that  the  roll  over  of  the  tail  section  was  rolling 
over  from  the  water  toward  the  land,  and  you  said  here 
yesterday  and  today  that  it  was  rolling  over  from  the 
land  toward  the  water.  A  Mr.  Bress,  when  I  gave  you 
that  deposition,  I  hadn’t  studied  any  previous  testimony, 
and  my  memory  at  that  time  was  very  hazy. 

I  have  studied  mv  CAB  testimonv  before  entering  this 
court  room,  and  I  have  refreshed  my  recollection  about 
details  that  I  didn’t  recall  at  the  time  I  gave  that. 

Q  Is  there  anything  in  your  CAB  testimony  ip  which 
direction  the  tail  section  rolled  over?  A  I  can’t  say 
that  because  I  don’t  know. 

Q  You  just  read  it  over. 

3577  THE  COURT:  Just  a  minute,  please.  You 
don’t  mean  to  interrogate  the  witness  I  know  as 
emphatically  as  you  are  doing.  ! 

BY  THE  COURT: 

Q  I  thought  you  said,  sir,  and  you  talked  about  roll- 
awav,  and  that  you  are  referring  to  the  position  ;  of  the 
pilot  in  the  plane.  In  other  words,  whether  the  plane 
rolled  to  the  right  or  to  the  left  would  depend  pn  the 
observer  placing  himself  in  the  position  of  the  pilot;  is 
that  correct?  A  Yes,  sir. 

Q  Well,  now,  with  reference  to  this  deposition,  are 
you  speaking  about  the  matter  of  roll-awav  from  vour 
point  as  observer  or  is  your  answer  predicated  upon  the 
•position  of  the  pilot?  A  Well,  it  would  appear,  sir, 
from  this  deposition,  I  was  speaking  from  my  point,  it 
would  have  rolled  to  the  left  from  where  I  was  standing, 
but  from  the  statement  that  I  have  just  given,  it  iwould 
have  been  to  the  right,  if  you  are  facing  northeast  at  the 
s^ene  of  the  tail  section. 

THE  COURT:  (Reading)— 

“Question :  Did  you  go  over  to  the  scene  'of  fhe 
collision  to  watch  the  salvage  operations  from  the  \Vater? 

“Answer:  No,  sir- 
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“Question:  Your  only  observations  were  made 

3578  from  the  administration  building? 

“Answer:  That  is  right. 

“Question:  When  you  say  you  saw  the  tail  part  of 
the  DC-4  turn  over,  I  think  you — I  don’t  know  how  you 
defined  it — 

“Answer:  I  said  it  did  a  slow  roll  in  the  air  in  that 
fashion,  indicating. 

“Question:  Which  way  did  it  roll  over?  Did  it  roll 
over  toward  the  land  or  toward  the  w-ater? 

“Answer:  I  believe  it  rolled  away  from  the  water, 
that  is,  to  the  left. 

“Question:  As  you  observed  it? 

“Answer:  I  believe  that  is  right. 

“Question:  That  would  be  toward  the  land? 

“Answer:  Yes,  that  is  right. 

“Mr.  Bress :  That  is  all  I  have.” 

MR.  BRESS:  And  the  next  page,  the  questions  by 
Mr.  O’Donoghue,  which  I  will  read  to  the  witness,  or 
Your  Honor  might  read  them  now. 

THE  COURT:  (Reading)— 

“Examination  by  Mr.  O’Don oghue: 

“Question:  Did  the  tail  have  any  forward  motion? 
“Answer:  That  would  be  difficult  to  answer.  It  was 
turning  and  falling  open  end  downward. 

“Question :  Did  it  have  any  sidewise  motion  rel- 

3579  ative  to  the  land  or  the  water?  In  other  vrords, 
when  you  say  it  rolled  over,  was  it  spinning  or  was 

it  going  in  one  direction  or  another? 

“Answer:  Well,  it  was  making  a  wobbly  turnover. 
That  is  about  the  best  wav  I  can  answer  that.  Because 
it  was  no  longer  an  aileron:  it  was  just  a  hunk  of  metal 
making  a  wide  wobbly  turn  in  the  air  and  descending, 
just  a  large  piece  of  metal. 

“Mr.  O’Don oghue :  I  have  no  other  questions.” 

BY  MR.  BRESS : 
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Q  Mr.  Davis,  I  have  before  me  your  CAB  testimony. 
You  have  read  it  a  number  of  times,  as  you  have  already 
stated.  A  Yes,  sir. 

Q  I  will  hand  it  to  you  if  you  want  it,  but  since  you 
have  read  it  several  times  recently,  I  will  ask  you  whether 
it  is  not  a  fact  that  at  no  place  in  your  CAB  testimony 
w'as  there  any  reference  to  the  direction  of  the  roll-over 
of  the  tail  section  of  the  DC-4.  Is  that  correct?1  A  I 
don’t  know.  i 

Q  Do  you  remember  reading  anything  in  your  testi¬ 
mony  on  that?  A  No,  I  can’t  remember  reading  it. 

Q  Now,  if  you  didn’t  read  it  in  the  CAB  testimony, 
can  you  explain  to  the  Court  and  jury  how  it  is 
3580  that  your  testimony  about  how  the  tail  section 
moved,  given  to  us  in  court  here,  how  that  hap¬ 
pened  to  come  about  ?  A  No,  I  can’t  explain  it  at  all. 
I  am  just  trying  to  answer  the  questions  as  best  I  can, 
sir. 

MR.  BRESS:  I  think  that  is  all,  Your  Honor.! 

BY  MR.  O’DONOGHUE : 

Q  Has  anybody,  Mr.  Davis,  suggested  to  you  what 
your  testimony  should  be? 

MR.  BRESS:  Objected  to  as  improper  redirect  exam¬ 
ination.  The  form  of  the  question  is  improper. 

THE  COURT:  Well,  I  think  we  covered  that,  Mr. 
O’Donoghue.  I  indicated  to  Mr.  Bress  that  if  there  is 
any  information  of  that  character  in  the  way  of  evidence 
it  should  be  produced.  i 

MR.  O’DONOGHUE:  All  right,  Your  Honor,  I  have 
no  further  questions.  i 

THE  COURT:  Is  that  all? 

Thank  you  very  much.  Step  down,  sir. 

(Thereupon  the  witness  v’as  excused  and  retired  from 
the  witness  stand.) 

MR.  O’DONOGHUE:  Call  Mr.  Union. 
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Thereupon, 

Robert  B.  Union 

was  called  as  a  witness  by  counsel  for  the  defendant 
United  States  of  America  and,  having  been  previously 
duly  sworn,  was  examined  and  testified  further  as 

3581  follows : 

THE  COURT :  Let  the  record  indicate  that  the 
witness  Union  has  already  been  sworn,  please. 

Direct  Examination 

BY  MR.  O’DONOGHUE : 

Q  Your  name  is  Robert  B.  Union?  A  Yes,  sir. 

Q  Where  are  you  presently  employed?  A  At  the 
airport  traffic  control  towrer,  Chemung  County,  Elmira, 
New’  York. 

Q  What  is  your  position  there?  A  I  am  chief  con¬ 
troller. 

Q  What  w’as  your  job  on  November  1,  1949?  A  Air¬ 
port  traffic  controller,  Washington  National  Airport, 
Washington. 

Q  How  long  have  you  been  in  that  sort  of  wTork? 
A  Since  ’42. 

Q  And  is  that  in  the  service?  A  Yes,  sir,  in  ’42  was 
in  service. 

Q  Did  you  continue  in  that  type  of  work  until  the 
present?  A  Yes. 

Q  Now,  Mr.  Union,  w’hat  w’ere  your  duties  in  the 
tower  on  November  1,  1949?  A  I  wras  working  the 
approach  control  position. 

Q  And  I  believe  you  explained  this  for  us  be- 

3582  fore,  but  would  you  explain  again  w-hat  those  duties 
w’ere?  A  Yes,  sir.  The  approach  control  posi¬ 
tion  is  to  control  inbound  aircraft  that  are  flying  under 
instrument  flight  rules,  proposing  to  land  at  the  Wash¬ 
ington  National  Airport,  Bolling  Field,  or  Anacostia 
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Field,  once  they  have  been  turned  over  to  approach  con¬ 
trol  from  the  air  route  center. 

Q  Now,  does  the  volume  of  that  traffic  vary  in  accord¬ 
ance  with  the  weather  to  any  extent?  A  Yes.  All  the 
traffic  would  be  under  approach  control,  on  control  in¬ 
strument  on  bad  weather  conditions,  and  little  or  none 
of  it  under  good  weather  conditions. 

Q  What  were  the  weather  conditions  on  this  day? 
A  They  were  very  good. 

Q  Now,  did  you  see  the  P-38  before  its  takeoff?  A 
Yes.  S 

Q  Will  you  explain  where  you  first  saw  it  and  tell  us 
what  it  did  up  to  the  time  of  takeoff?  A  I  first  ob¬ 
served  the  P-38  taxi-ing  to  the  taxi  strip  in  front  of  the 
tower,  and  at  that  time  I  heard  a  transmission,!  Mr. 
Tigner  transmitting  to  the  aircraft,  giving  him  taxi  in¬ 
struction. 

He  then  taxied  out,  and  he  was  cleared  out  to  Runway 
3.  While  he  was  taxi-ing  to  Runway  3,  he  made  an 
incorrect  turn,  and  Mr.  Tigner  advised  him  that  he 
3583  was  taxi-ing  incorrectly,  to  which  he  responded, 
and  turned  around,  and  went  to  Runway  3.  ! 

Q  Now  did  you  hear  any  call  from  him  to  the  tower? 
A  No. 

Q  Did  you  hear  any  call  from  the  tower  to  him?  A 
Yes.  The  tower  initiated  the  taxi  instructions  for  which 
he  waved  his  hand  when  he  was  in  front  of  the  tower. 

Q  Did  you  hear  any  instructions  as  to  takeoff  oi*  any 
clearance  for  takeoff?  A  Yes.  I  heard  the  aircraft 
saying  that  he  was  ready  for  takeoff,  and  I  believe  Mr. 
Tigner  cleared  him  for  takeoff. 

Q  And  did  he  take  off  shortly  thereafter?  A  He 
took  off  immediately  thereafter. 

0  On  what  runwav?  A  Runwav  3. 

Q  Now,  you  observed  him  take  off,  did  you?  A  Yes. 

Q  How  long  after  he  took  off  did  you  continue  to 
observe  this  P-38?  A  Just  a  few  seconds.  i 
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Q  What  did  he  do  in  the  course  of  those  few  seconds! 
A  He  climbed  up,  straight  ahead,  and  made  a  left  climb¬ 
ing  turn. 

Q  Was  there  anything  unusual  about  his  takeoff?  A 
No. 

3584  Q  Now,  after  his  takeoff,  did  you  have  any  con¬ 
tact  personally  with  Eastern  537?  A  I  had  con¬ 
tact  with  Eastern  537  when  he  was  over  Beltsville.  I 
don’t  recall  if  this  was  before  or  after  his  takeoff. 

Q  You  don’t  know?  Oh,  I  see.  It  may  have  been 
before  or  after  the  takeoff  of  the  P-38?  A  That  is 
correct.  I  don’t  recall  which. 

Q  What  was  the  nature  of  this  contact  with  Eastern 
537?  A  It  was  just  a  routine  call.  He  called  the  con¬ 
troller  from  Beltsville  and  he  responded  and  cleared  him 
over  to  tower  frequency. 

Q  What  frequency  was  he  on  when  you  talked  to  him 
then?  A  118.3  megacycles. 

Q  You  saw  the  P-38  again,  I  believe  you  testified  the 
other  day,  did  you  not?  A  At  a  later  time;  yes. 

Q  At  a  later  time?  A  Yes. 

Q  During  that  interval,  did  you  have  any  dealings  or 
contacts  with  a  B-25?  A  Yes. 

Q  Will  you  explain  what  they  were  and  just 

3585  what  occurred?  A  The  B-25  called  me  to  request 
clearance  to  make  a  simulated  instrument  approach 

for  which  I  cleared  him  after  coordinating  with  Mr. 
Tigner.  He  then  started  his  approach  and  reported  that 
he  saw  traffic  ahead  of  him,  and  that  he  was  discontinuing 
his  approach  and  going  to  make  a  right  turn. 

He  then  advised  that  he  realized  that  the  traffic  was  not 
pertinent  traffic  and  that  it  was  landing  at  Bolling  Field 
and  requested  another  clearance  for  another  approach, 
which  I  gave  to  him. 

Q  And  after  you  gave  him  that  clearance,  what  did 
he  do?  A  He  then  reported  from  the  outer  marker  -on 
his  approach. 
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Q  And  after  that  what  was  his  course?  A  He  then 
proceeded  down  the  ILS  course  for  low  approach,  j 

Q  And  where  did  that  take  him?  A  That  would  take 
him  on  a  flight  path  over  Runway  36. 

Q  And  did  he  in  fact  do  that?  A  The  last  I  recall 
seeing  the  aircraft  was  while  he  was  on  an  approach 
about  four  miles  from  the  end  of  the  runway. 

Q  I  see.  Now,  when  did  you  next  see  the  P-38 

3586  after  he  had  completed  his  takeoff  ?  A  1 1  next 
saw  the  P-38  south  of  Alexandria. 

Q  Do  you  know  how  long  a  time  elapsed  between  the 
takeoff  and  the  time  you  saw  him  south  of  Alexandria? 
A  No,  I  don’t. 

Q  How  was  your  attention  attracted  to  him  at;  that 
time?  A  I  heard  the  aircraft  calling  the  tower  for  land¬ 
ing  instructions. 

Q  And  how  far  away  from  the  tower  was  he  at  that 
time?  A  Oh,  five  miles. 

Q  And  what  was  his  heading?  A  He  was  circling 
south  of  Alexandria. 

Q  When  you  say  he  was  circling,  would  you  describe 
just  what  you  mean  by  that?  What  was  he  doing?  A 
Well,  he  was  in  bank  attitude,  in  a  turn. 

Q  Now,  did  you  or  did  you  not  actually  see  him  com¬ 
plete  any  circles?  A  No,  I  didn’t  see  him  complete  a 
circle.  I  didn’t  watch  him  that  long. 

Q  Well,  what  was  his  direction  when  you  saw  him, 
when  you  heard  him  asking  for  landing  instructions?  A 
Turning  from  a  northerly  direction  to  a  westerly  direc¬ 
tion,  that  part  of  the  circle. 

Q  Did  you  continue  to  watch  him  then?  A  Ho,  I 
didn’t. 

3587  Q  When  you  heard  him  ask  for  landing  instruc¬ 
tions,  will  you  then  describe  what,  if  anything^  oc¬ 
curred  in  the  tower,  that  is  to  say,  what  you  did  or  what 
anyone  else  did  in  connection  with  this  request?  A  Well, 
after  the  request  for  landing  instructions,  I  remember 
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turning  to  Mr.  Tigner  to  see  if  he  was  issuing  the  landing 
instructions,  and  I  don’t  remember  exactly  whether  I 
told  him  that  the  aircraft  was  calling  or  whether  he  was 
issuing  the  clearance  immediately  after  I  turned  to  tell 
him.  Anyway,  he  started  issuing  a  landing — giving  him 
landing  information. 

Q  Do  you  remember  what  that  landing  information 
was?  A  He  was  cleared  to  enter  a  left  traffic  pattern 
for  Runway  3,  and  to  report  on  downwind  leg,  west  of 
the  field. 

Q  Now,  did  you  have  headphones  on  during  any  por¬ 
tion  of  this  time  between  takeoff  of  the  P-38  and  this 
point  that  you  are  .just  describing?  A  I  did  have  head¬ 
phones  on  all  the  time  up  to  this  point. 

Q  What  frequency  were  you  listening  on?  A  126.18 
megacycles. 

Q  You  had  them  on  this  frequency  the  entire  time? 
A  Yes,  sir. 

Q  Was  that  the  frequency  on  which  you  talked 
3588  with  the  B-25?  A  That  is  correct. 

Q  And  so  did  you  hear  this  request  for  landing 
instructions  through  the  headphones  or  from  a  loud 
speaker?  A  I  heard  the  request  for  landing  instruc¬ 
tions  through  the  headphones,  primarily. 

Q  And  did  you  have  them  on  both  ears?  A  No,  I 
had  them  in  such  a  way  that  they  covered  my  right  ear, 
but  my  left  ear  wasn’t  covered. 

Q  Now,  you  have  told  us  that  you  heard  Mr.  Tigner 
give  certain  instructions  to  the  P-38.  Did  you  hear  any 
acknowledgment  after  those  instructions?  A  No,  I 
didn’t. 

Q  Did  Mr.  Tigner  give  instructions  more  than  once 
or — 

MR.  BRESS :  I  object  to  leading. 

BY  MR.  O’DONOGHUE: 

Q  — or  not?  Will  you  tell  us  what  you  heard  then 
and  what  went  on?  A  Mr.  Tigner  issued  landing  in- 
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structions  for  which  I  didn’t  hear  any  answer.  I  then 
heard  Mr.  Tigner  ask  if  the  aircraft  wished  landing  in¬ 
structions,  or  I  heard  the  aircraft  reply  that  he  did  wish 
landing  instructions,  and  then  the  landing  instructions 
were  issued  again. 

Q  Was  there  any  acknowledgment  for  that? 

3589  A  No. 

Q  Now,  were  you  watching  the  plane  at  this 
time?  A  Not  continuously. 

Q  Well,  where  was  he  when  the  landing  instructions 
were  given?  What  area  did  he  cover  or  what  coufise  did 
he  take?  A  Well,  I  saw  him  when  he  first  ask6d  for 
the  landing  instructions,  circle  south  of  Alexandria,  and 
I  took  my  eyes  off  him,  and  during  this  period  that  these 
transmissions  were  transpiring,  I  wasn’t  watching  the 
aircraft. 

Q  I  see.  Now,  how  far  away  was  he  when  you  next 
looked  at  him?  A  After  the  transmissions  had  trans¬ 
pired,  I  looked  in  the  general  direction,  and  I  didn’t  see 
him. 

I  then  picked  up  the  glasses  to  look  for  him,  and  I  saw 
him  in  the  same  general  area,  still  in  a  turn,  and  he 
completed  his  turn  there, — well,  he  was  going  through 
the  south  side  of  the  circle  and  out  in  a  northeasterly 
direction  while  I  had  the  glasses  on  him,  and  his  gear  and 
flaps  came  down. 

Q  How  far  was  he  away  at  that  moment?  A  He  was 
still  about  five  miles. 

Q  What  did  you  do  then,  if  anything?  A  I  turned 
and  told  Mr.  Tigner  that  the  P-38  apparently  had  his 
gear  and  flaps  down. 

Q  And  what  did  he  do?  A  Well,  Mr.  Tigner  imme¬ 
diately  transmitted  to  the  aircraft  and  told  him  to  make 
a  360-degree  turn  to  the  left,  that  he  was  No.  2 

3590  to  land,  that  there  was  an  Eastern  DC-4  ahead  of 

him  and  below,  on  base  leg.  j 
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Q  Did  you  hear  any  acknowledgment  to  that  message? 
A  No,  I  didn’t. 

Q  Now,  where  was  he  when  that  communication  was 
completed?  A  He  was  still  south  of  the  Temple,  pro¬ 
ceeding  toward  the  airport. 

Q  How  far  away  is  the  Temple?  A  Three  miles 
from  the  tower. 

Q  What  occurred  thereafter?  A  Well,  Mr.  Tigner 
continued  to  call  the  aircraft,  telling  him  to  turn. 

Q  Do  you  have  any  recollection  of  the  words  used? 
A  Well,  he  gave  two  or  three  transmissions  calling  the 
aircraft  and  advising  him  to  make  a  360-degree  turn,  and 
giving  him  the  traffic,  and  the  abbreviated  transmission 
to  merely,  a  turn  left. 

Q  Did  he  in  telling  him  to  turn  left,  did  he  address 
the  aircraft  in  anv  wav?  A  Yes. 

Q  How  did  he?  A  He  addressed  the  aircraft  by  its 
identification. 

Q  Do  you  remember  what  that  was?  A  Bolivian 
927. 

3591  Q  Now,  what  occurred  thereafter — by  the  way, 
had  you  seen  the  Eastern  DC-4  at  any  time?  A  I 
had.  I  saw  the  DC-4  after  Mr.  Tigner  gave  his  traffic 
to  the  P-38. 

Q  Where  was  the  DC-4  at  that  time?  At  the  point 
you  have  marked  on  the  board:  is  that  right?  A  That 
is  right. 

Q  Is  that  where  you  first  saw  him?  A  Yes,  sir. 

Q  Now,  I  believe  you  have  described  the  course  of 
these  aircraft  thereafter.  A  Yes. 

Q  Let  me  ask  you  this:  Whether  there  were  any 
further  communications  that  you  heard  to  either  aircraft 
during  this  period  prior  to  the  collision?  A  Prior  to 
the  collision  Mr.  Tigner  called  the  Eastern  DC-4  and 
advised  him  to  make,  to  make  a  left  turn,  and  gave  him 
the  traffic,  the  P-38  that  was  behind  him  that  was  not 
going  to  yield. 
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Q  And  did  you  observe  the  DC-4  at  this  time?  A 
Yes. 

Q  What  was  he  doing?  A  The  DC-4  at  this!  point 
had  leveled  off,  completed  his  turn,  and  was  oh  final 
approach  for  the  landing. 

Q  And  after  the  communication  to  him,  did  it 

3592  do  anything?  A  Yes,  the  aircraft  leveled  off. 
You  could  see  that  he  had  applied  power,  level  off 

and  kind  of  surge  ahead,  and  start  a  left  turn. 

MR.  O’DONOGHUE:  I  have  no  further  questions. 

Cross  Examination 
BY  MR.  GALIHER : 

i 

*  •  #  • 

3593  Q  Mr.  Union,  you  have  told  Mr.  O’Donoghue 
about  the  transmissions  in  the  tower.  I  don’t 

know  whether  you  have  told  us,  but  there  were  a  number 
of  persons  in  the  tower  at  the  time  of  the  accident,  were 
there  not?  A  Yes. 

Q  And  each  man  in  the  tower  was  working  at  the 
various  places  indicated  by  letters,  the  A  where  Mr. 
Tigner  was,  for  instance,  and  B,  C,  and  so  forth?  Aj  Yes. 

Q  And  he  had  certain  duties  and  certain  functions, 
did  he  not?  A  That  is  correct.  j 

Q  And  on  many  occasions  because  of  the  different 
types  of  activity  going  on  at  the  same  time,  each  man 
might  be  engaged  on  some  particular  function  of  his  own, 
might  he  not?  A  That  is  correct. 

Q  And  also  at  the  same  time  there  might  be  a  num¬ 
ber  of  transmissions  being  received  in  the  tower?  A 
That  is  correct.  ! 

3594  Q  There  might  be  a  number  of  transmissions 
being  given  out  by  yourself  and  other  men  in  dif¬ 
ferent  positions? 

MR.  BRESS:  If  the  Court  please,  I  object  to;  this 
type  of  interrogation  because  it  goes  beyond  the  cross- 
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examination.  It  is  testifying  by  counsel,  and  it  is  also 
beyond  the  scope  of  the  direct  examination. 

I  still  also,  Your  Honor,  I  still  maintain  my  previous 
position,  and  I  don’t  want  to  waive  it  by  not  expressly 
objecting,  and  that  I  object  to  Eastern  Air  Lines  cross- 
examining  this  witness. 

THE  COURT:  Let  us  put  it  this  way  on  the  record, 
since  you  mentioned  it,  that  certainly  Eastern  Air  Lines 
is  one  of  the  defendants  in  the  case  and  has  a  right  to 
cross-examine  this  witness.  You  don’t  object  to  that? 

MR.  BRESS:  I  previously  stated  at  the  bench  my 
ground  for  the  objection,  and  I  just  don’t  want  to  waive 
it  by  not  making  it. 

THE  COURT:  You  haven’t  waived  it,  but  I  still  say 
that  there  is  nothing  to  it.  All  right. 

MR.  BRESS :  But  the  question  is  more — 

THE  COURT:  If  it  is  cross-examination,  Mr.  Bress, 
certainly  he  can  ask  leading  questions  on  cross-examina¬ 
tion. 

MR.  BRESS:  Yes. 

THE  COURT:  This  is  cross-examination.  Would  you 
object  to  his  cross-examination? 

3595  MR.  BRESS:  No,  I  am  not;  that  is,  as  a  suffix. 
I  don’t  mean  to  waive  it. 

I  object  in  that  Mr.  Galiher  was  really  testifying,  I 
thought,  and  secondly,  I  think  it  was  beyond  the  scope 
of  the  direct  examination. 

THE  COURT:  Well,  now,  the  last  objection  may  be 
the  most  important  one. 

I  don’t  recollect  ■whether  what  you  asked,  Mr.  Galiher, 
was  in  the  direct  examination.  You  might  refresh  my 
recollection  if  you  can. 

MR.  GALIHER:  May  I  say,  Mr.  O’Donoghue  interro¬ 
gated  at  length  with  respect  to  the  various  transmissions 
and  activity  in  the  tower,  and  I  am  simply  going  into  the 
activity. 

May  I  proceed,  then,  Your  Honor? 
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THE  COURT:  Yes. 

MR.  GALIHER:  Thank  you,  sir. 

I  don’t  know  -whether  we  had  an  answer  to  the  last 
question. 

THE  COURT:  I  don’t  think  the  question  was  com¬ 
pletely  framed.  I  may  be  wrong  about  that. 

BY  MR.  GALIHER: 

Q  I  think  I  can  reframe  it. 

Mr.  Union,  it  is  a  fact,  isn’t  it,  that  at  the  samq  time 
within  that  tower,  everybody  working  at  the  various 
control  positions  may  at  a  given  time  be  doing 

3596  something  peculiar  and  part  of  that  position?  In 
other  words,  he  then  does  work  in  connection  with 

the  particular  position  he  happens  to  be  at  at  a  given 
time?  A  That  is  correct 

Q  And  transmissions  that  you  may  give  at  different 
times — I  think  you  said  you  were  on  approach  control? 
A  Yes. 

Q  May  or  may  not  be  heard  by  men  right  alongside 
of  you  or  near  you,  depending  on  what  they  may  be  doing 
at  a  particular  time?  A  That  is  correct. 

Q  Likewise,  transmissions  made  by  some  of  your  fel¬ 
low  workers  in  the  tower  to  other  planes  at  different 
times  may  not  be  heard  by  you  because  of  the  duties  that 
you  may  have  at  a  particular  time?  A  That  is  correct. 

Q  Now,  at  the  time,  the  particular  time  of  this!  acci¬ 
dent,  you  have  told  us  that  you  were  on  approach  con¬ 
trol,  and  you  particularly  were  using  the  Baker  channel; 
is  that  correct?  A  That  is  correct. 

Q  Which  is  the  military  frequency,  the  military  chan¬ 
nel,  as  I  believe  has  been  testified  here  previously?  A 
That  is  correct. 

Q  And  that  means  that  you  would  only  actually 

3597  be  listening  to  that  channel,  specifically,  but  you 
might  also  hear  transmissions  in  the  background, 

either  into  the  tower  or  from  the  tower  out  to  soipeone 
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else,  depending  again  upon  what  you  were  doing  at  a 
particular  time!  A  That  is  right. 

MR.  BRESS:  I  submit,  if  the  Court  please,  Mr.  Gali- 
her  is  still  testifying.  Although  this  particular  thing  may 
not  be  crucial,  I  don’t  like  to  object  to  leading  on  cross- 
examination,  but  I  think  that  there  is  a  difference  be¬ 
tween  asking  leading  questions  and  testifying. 

THE  COURT:  There  is.  He  is  not  testifying.  All 
right. 

BY  MR.  GALIHER: 

*  *  *  * 

3598  Q  I  was  asking  you  the  significance  of  landing 
instructions.  A  Landing  instructions  is  informa¬ 
tion  that  is  given  to  the  aircraft  as  he  is  approaching  an 
airport  so  that  he  may  fly  around  an  airport  in  accord¬ 
ance  with  the  flow  of  traffic  and  plan  his  landing  for  a 
certain  runway,  and  does  not  give  landing  clearance. 

Q  I  believe  you  told  us  that  the  DC-4  at  the  time  of 
the  accident  was  on  final  approach  for  Runway  3.  A 
That  is  correct. 

Q  And  it  traveled  for  some  distance  in  that  straight 
line  prior  to  the  impact!  A  Yes,  sir. 

Q  You  mentioned  this  instrument  landing,  the  ILS 
approach!  A  Yes. 

Q  In  response  to  Mr.  O’Donoghue’s  interrogation! 
A  Yes. 

Q  For  the  benefit  of  us,  exactly  what  is  that!  Does 
that  mean  that  a  plane  actually  lands  or  what!  A  The 
instrument  landing  system  is  an  electronic  aid,  which  is 
set  up  on  one  runway.  It  gives  the  aircraft  one  path  of 
flight  to  follow,  both  horizontally  and  vertically,  while 
making  approach  to  that  runway. 

When  an  aircraft  makes  a  simulated  ILS  ap- 

3599  proach,  as  this  B-25  did,  it  is  an  approach  made  to 
that  runway,  using  this  electronic  aid  for  practice 

purposes. 
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The  aircraft  does  not  land.  He  discontinues  his  ap¬ 
proach  as  he  gets  down  near  the  edge  of  the  field.! 

Q  And  is  it  a  fact  that  this  plane  was  from  Bolling 
Field?  A  The  aircraft  was  based  at  Bolling  Field. 

Q  And  they  don’t  have  a  runway  which  would  be  suit- 
aable  for  an  approach  of  this  sort?  A  They  don’t  have 
an  ILS  system. 

MR.  GALIHER:  Will  you  excuse  me  a  moment,  Your 
Honor? 

BY  MR.  GALIHER: 

Q  Mr.  Union,  that  was  the  reason  that  you  were  on 
this  Baker  channel,  the  126  frequency,  because  you  were 
handling  the  particular  simulated  approach  that  you  have 
made  reference  to?  A  That  is  correct. 

Q  At  this  particular  time?  A  Yes,  sir. 

MR.  GALIHER:  I  think  that  is  all,  Your  Honor. 

Thank  you,  Mr.  Union. 

MR.  WARNER:  Mav  I  proceed,  Your  Honor? 

THE  COURT:  *  Yes. 

3600  Cross  Examination  ! 

BY  MR.  WARNER :  j 

Q  Mr.  Union,  did  there  come  a  time  following  the 
accident  when  you  had  occasion  to  prepare  a  statement 
concerning  what  you  observed  and  -what  you  did  in  the 
period  just  prior  to  the  accident?  A  Yes. 

Q  At  the  time  you  prepared  that  statement,  was  your 
memory  and  recollection  of  what  took  place  fresher  than 
it  is  today?  A  Yes. 

Q  Now,  Mr.  Union,  in  answer  to  Mr.  O’Donoghue  and 
Mr.  Galiher’s  questions,  you  have  not  fixed  the  time  of 
any  of  these  various  incidents  that  took  place.  :  Could 
vou  in  any  way  estimate  for  us  the  time  that  you  saw 
the  P-38  in  the  various  positions  that  you  saw  it,  and 
when  you  heard  the  various  transmissions  to  it?  A  No, 
I  don’t  believe  I  could. 

Q  Could  you  in  any  way  fix  the  time  of  this;  B-25, 
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was  it — that  you  were  working  on  sometime  that  morn¬ 
ing?  A  No,  I  don’t  believe  I  could. 

Q  You  have  no  independent  recollection  of  that  right 
now?  A  No,  sir,  I  don’t. 

Q  Directing  your  attention  to  what  I  believe  is 

3601  a  copy  of  the  statement  that  you  prepared  on  the 
day  of  the  accident,  I  would  like  to  read  you  a 

portion  of  that  statement  and  see  if  that  is  correct : 

As  the  weather  at  this  time  was  very  good  and  well 
above  VFR  minimums,  there  were  no  aircraft  making 
instrument  approaches,  and  I  had  no  traffic  under  my 
control. 

Do  you  recall  writing  that  in  your  statement?  A  Yes, 
I  do. 

Q  So  it  would  be  correct  to  say  that  at  the  time  that 
-we  are  concerned  with  and  the  flight  of  this  P-38,  that 
you  had  no  planes  under  your  control?  A  That  is  cor¬ 
rect 

Q  Then  this  instrument  approach  which  you  discussed 
at  some  length  with  Mr.  O’Donoghue  occurred  sometime 
prior  to  the  flight  of  the  P-38?  A  No,  I  don’t  recall.  It 
wasn’t  an  instrument  approach.  It  was  a  simulated  in¬ 
strument  approach. 

Q  A  simulated  approach?  A  Well,  there  is  a  big 
difference. 

Q  Well,  a  simulated  approach  sometime  prior  to  the 
flight  of  the  P-3S?  A  Now,  as  I  recall  it,  it  started 
prior  to  the  flight  of  the  P-38  and  subsequently  ended 
after  the  flight  or  during  the  flight  of  the  P-38. 

Q  Then  your  statement  made  on  the  same  day 

3602  of  the  accident  that  there  were  no  aircraft  making 
instrument  approaches,  and  I  had  no  traffic  under 

my  control,  was  incorrect?  A  No,  sir,  it  is  not  incor¬ 
rect. 

Q  Now,  did  you  or  did  you  not  have  traffic  under 
your  control,  Mr.  Union,  during  this  flight  of  the  P-38? 
A  I  had  no  traffic  under  my  control  during  the  flight  of 
the  P-38. 
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Q  Fine,  sir.  You  have  testified  your  duties  were  to 
control  instrument  approaches  or  simulated  approaches? 
A  No,  sir,  my  duty  is  not  to  control  simulated  ap¬ 
proaches. 

Q  Who  controls  simulated  approaches?  A  The  A 
controller.  I 

Q  Then  you  have  no  contacts  then  with  a  plan$  mak¬ 
ing  a  simulated  approach?  A  I  do  not  assume  the  con¬ 
trol  of  the  aircraft. 

Q  Well,  Mr.  Union,  I  frankly  don’t  understand  what 
you  mean  by  assume  control.  A  The  approach  con¬ 
troller  assumes  control  of  the  aircraft  when  that  control 
is  released  to  the  approach  control  by  air  route  traffic 
control  when  an  aircraft  is  operating  under  instrument 
flight  rules,  and  that  control  remains  in  approach  control 
until  that  aircraft  is  YFR,  or  with  three  miles  forward 
visibility  at  any  time,  so  this  aircraft  actually, 
3603  however,  wasn’t  operating  under  instrument  flight 
rules.  It  was  merelv  simulated. 

Q  Yes,  but  simulated  is  supposed  to  be  just  about  the 
same  as  actual  instrument  approach?  That  is  the  pur¬ 
pose  of  it,  isn’t  it?  A  No. 

You  can’t  make  a  simulated  approach  unless  one  pilot 
in  such  aircraft  is  completely  YFR.  He  doesn’t  have 
any  restrictions  on  what  he  is  doing. 

Q  What  is  the  purpose  of  making  a  simulated  ap¬ 
proach?  A  So  one  of  the  pilots  can  practice. 

Q  Then  it  is  a  practice  instrument  approach?  A 
Yes,  sir,  it  is  a  practice  instrument  approach. 

Q  And  when  you  are  making  an  actual  instrument 
approach,  doesn’t  the  man  at  the  A  position  at  some  time 
control  the  aircraft?  A  Only  after  the  aircraft  becomes 
a  YFR,  or  visually  has  the  field  in  sight,  but  the  other 
is  IFR. 

Q  You  then  control  the  aircraft  which  is  on  the  in¬ 
strument  approach?  A  While  it  is  operating  under 
instrument  flight  rules. 
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Q  You  control  the  aircraft?  A  That  is  correct 

Q  And  when  it  is  able  to  see  the  field,  you  turn 

3604  it  over  to  the  A  man?  A  That  is  correct. 

Q  Hence,  on  this  particular  day,  this  B-25  was 
under  your  control  until  you  turned  it  over  to  the  A 
man?  A  No.  This  aircraft  was  operating  under  visual 
flight  rules  at  all  times. 

Q  Then  it  was  never  under  your  control?  A  No,  sir. 
Q  Did  you  have  any  communication  with  that  plane? 
A  Yes,  I  did. 

*  •  •  • 

3605  Q  Mr.  Union,  I  believe  just  before  the  recess 
you  were  telling  us  that  you  had  had  a  communica¬ 
tion  with  this  B-25  that  was  making  the  simulated  ap¬ 
proach.  Is  that  correct,  sir?  A  That  is  correct. 

Q  He  was  on  frequency  126.18,  or  military  frequency, 
or  sometimes  referred  to  as  Baker  channel?  A  Yes,  sir. 
Q  Is  that  correct?  A  Yes,  sir. 

Q  Do  you  recall  when  you  put  your  radio  set  on 
126.18?  A  No,  I  don’t  recall. 

Q  Now,  would  it  be  correct  to  say  that  through  this 
interval  between  the  takeoff  of  the  P-38  and  the  accident, 
that  you  continued  to  listen  to  or  guard  126.18? 

3606  A  126.18  is  guarded  continuously  on  the  loud 
speaker  in  front  of  us. 

Q  I  wasn’t  speaking  so  much  of  the  loud  speaker; 
but  I  believe  you  said  you  had  a  head  set  on,  or  some¬ 
thing.  A  That  is  right. 

Q  And  by  that  I  meant  did  you  continue  with  your 
head  set  to  guard  for  126.18?  A  I  did  not  have  my 
head  set  on  continuously  during  the  entire  flight,  no. 

Q  And  when  did  you  take  your  head  set  off?  A  I 
removed  the  head  set  some  time  during  the  transmissions 
between  Mr.  Tigner  and  the  P-38  relative  to  landing  in¬ 
structions. 

Q  Could  we  say  that  was  just  prior  to  the  accident? 
A  Well,  prior  to  the  accident. 
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Q  About  how  long  a  time  before  the  accident?  A  I 
couldn’t  say  .just  how  long. 

Q  I  direct  your  attention  to  your  CAB  testimony  of 
November  10,  1949,  page  170.  You  were  asked  the  same 
question  I  asked  you  a  moment  ago,  and  you  answered: 

“You  mean  in  my  headset? 

“Question :  Yes,  I  believe  you  so  testified. 

“Answer:  That  is  correct,  I  had  it  in  my  headset  all 
the  time.  I  removed  my  headset  just  prior  to  the  acci¬ 
dent.” 

3607  A  That  is  right. 

Q  Were  you  asked  that  question  and  did  you  so 
answer?  A  That  is  right. 

Q  So  we  could  say  just  prior  to  the  accident  you  re¬ 
moved  your  headset?  A  That  is  correct. 

Q  Now,  the  reason  you  had  126.18  in  your  headset 
was  because  the  last  call  that  you  had  received  prior  to 
the  takeoff  of  the  P-38  was  on  that  126.18  frequency.  Is 
that  correct?  A  Well,  I  could  not  say  if  that  was  the 
last  call  I  had  received.  I  don’t  know  whether  that 

i 

would  be  an  accurate  answer. 

Q  Let  me  direct  your  attention  again  to  November  10, 
1949,  on  page  171,  where  this  question  was  asked  you: 

“Question :  Were  you,  during  any  interval  of  time 
prior  to  its  appearance,  listening  in  on  126.18  frequency? 

“Answer:  I  don’t  recall  the  exact  time  I  put  126.18  in 
my  headset.  I  had  it  in  my  headset  at  approximately  the 
time  the  aircraft  was  taxiing  out. 

“Question:  And  you  continued  to  guard  it  from  that 
time  until,  you  said,  just  before  the  accident? 

“Answer:  That  is  correct. 

“Question:  Will  you  state  what  that  frequency 

3608  is  and  why  you  were  guarding  it  during  this 
period? 

“Answer:  The  frequency  126.18  is  a  military  control 
frequency,  and  I  had  it  in  my  headset  because  the  last 
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aircraft  that  called  me  directly — that  is,  approach  con¬ 
trol — transmitted  and  received  on  that  frequency.” 

Does  that  refresh  your  recollection?  A  All  right. 
Then  it  was  the  last  aircraft.  I  don’t  recall  right  now 
whether  it  was  the  last  one  or  not. 

Q  Do  you  think  there  might  have  been  some  other 
aircraft  transmitting  to  you?  A  Well,  Eastern  537 
transmitted  to  me  at  one  time. 

Q  And  that  was  when  they  were  over  Beltsville,  I 
believe  vou  said?  A  That  is  correct. 

Q  And  then  it  is  possible  that  you  had  talked  to  the 
B-25  before  then?  A  I  don’t  recall  what  the  order  was. 

Q  And  how  did  you  happen  to  leave  your  frequency 
at  126.18?  A  I  didn’t  leave  126.18. 

Q  You  didn’t?  And  you  continued  there  just  because 
you  didn’t  change  the  frequency  from  your  last  call? 
A  That  is  correct. 

Q  Now,  in  the  duties  of  a  tower  controller,  when 
3609  he  clears  an  aircraft  to  enter  the  pattern  or  to  do 
anything,  what  is  his  relation  in  regard  to  that 
aircraft?  Does  he  have  the  aircraft  under  his  surveil¬ 
lance  at  that  time,  generally?  A  Not  necessarily. 

Q  Then  to  give  an  aircraft  a  clearance,  you  don’t  have 
to  have  it  under  your  surveillance?  A  No,  you  don’t. 

Q  If  you  are  communicating  with  an  aircraft  in  flight 
somewhere  around  the  airport,  are  you  responsible  for 
what  that  aircraft  is  instructed  to  do?  A  I  don’t  know 
how  to  answer  that  question. 

Q  In  other  words,  sir,  when  you  are  communicating 
with  an  aircraft,  that  aircraft  is  under  vour  jurisdiction. 
Is  that  correct?  A  Probably. 

Q  Probably.  And  then  if  there  comes  a  time  that  you 
turn  this  aircraft  over  to  somebody  else  in  the  tower,  at 
another  position  in  the  tower,  the  aircraft  comes  under 
his  jurisdiction?  A  That  is  correct. 

Q  Now,  did  there  come  a  time  when  this  B-25  left 
your  jurisdiction  and  came  under  the  jurisdiction  of 
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someone  else  in  the  tower?  A  No,  not  actually. 

3610  Q  Not  actually.  I  would  like  to  again  direct 
your  attention  to  November  10,  1949,  page  174. 

At  the  bottom  you  were  asked  this  question : 

“Well,  can  you  tell  me  at  what  time  Mr.  Tigner  be¬ 
came  responsible  for  VFR  traffic,  and  what  the  extent 
of  Mr.  Tigner’s  responsibility  was,  and  your  responsi¬ 
bility,  in  the  control  of  that  aircraft?”  j 

All  of  these  questions  have  been  about  the  B-25,  sir. 
And  your  answer  was: 

“I  cleared  the  aircraft  to  make  the  approach  when  he 
was  over  the  outer  marker,  approximately  five  miles  out, 
and  I  wrote  the  strip  out  and  advised  Mr.  Tigner — well, 
I  advised  Mr.  Tigner  prior  to  issuing  clearance — that  is, 
we  coordinated  it — and  I  wrote  the  strip  out  and  put  it  in 
front  of  Mr.  Tigner.  At  that  time  the  aircraft  comes 
under  Mr.  Tigner’s  control.” 

And  then  you  w^ere  asked  this  further  question:! 
“And  from  that  point  throughout  the  remainder  of  his 
operations  in  the  traffic  of  National  Airport,  it  was  Mr. 
Tigner’s  responsibility  and  not  yours?” 

And  you  answered: 

“That  is  correct.” 

| 

Do  you  remember  being  asked  those  two  questions  and 
giving  those  two  answers?  A  Yes. 

3611  Q  Are  they  correct?  A  They  are  correct 

Q  So  then  there  was  a  time  that  you  had  this 
aircraft  under  your  jurisdiction  and  you  wrote  out  a 
strip  for  that  aircraft?  A  It  wasn’t  actually  under  my 
jurisdiction,  from  a  control  standpoint. 

Q  Well,  you  were  having  dealings  with  the  aircraft, 
we  can  say?  A  On  behalf  of  Mr.  Tigner,  that  is  correct. 
Q  And  you  \vrote  the  strip  out?  A  That  is  correct. 
Q  And  then  there  came  a  time  you  turned  the  slip 
over  to  Mr.  Tigner?  A  I  gave  the  slip  to  Mr.  Tigner 
immediately. 

Q  After  the  plane  had  passed  the  outer —  A  That 
is  when  he  called,  over  the  outer  •marker. 
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Q  But  didn’t  you  say  he  was  at  the  outer  marker 
twice?  A  Well,  he  made  two  approaches,  actually. 

Q  Well,  you  didn’t  give  the  slip  to  Mr.  Tigner  on  the 
first  approach,  did  you?  A  Yes. 

Q  And  then  he  continued  to  communicate  with  you, 
after  you  had  given  the  slip  to  Mr.  Tigner?  A 

3612  That  is  correct. 

Q  And  did  you  make  the  entry  of  the  time  that 
he  finished  his  approach,  on  the  slip?  A  No,  I  did  not. 

Q  Do  you  recall  definitely  that  you  did  not  make  that 
entry?  A  Definitely. 

Q  The  strip,  when  it  came  time  for  the  notation  of 
the  exact  time  that  the  aircraft  was  over  the  airport,  the 
strip  was  no  longer  under  your  control?  A  The  strip 
was  never  under  my  control. 

Q  The  strip  was  never  under  your  control.  But  you 
made  the  entries  on  the  strip?  A  That  is  correct. 

Q  You  made  the  entries  on  the  strip  and  you  gave 
the  aircraft  its  initial  clearance?  A  After  coordinating 
with  Mr.  Tigner. 

Q  Yes,  sir.  But  you  gave  it  to  him;  you  spoke  to  him 
on  the  radio  frequency?  A  That  is  correct. 

Q  Mr.  Tigner  did  not  speak  to  him  on  the  radio  fre¬ 
quency?  A  That  is  correct. 

Q  Now,  Mr.  Union,  there  came  a  time,  I  believe,  when 

vour  attention  was  directed  to  the  P-38  somewhere 
•* 

3613  south  of  the  airport.  Is  that  correct,  sir?  A  Yes. 

Q  And  you  heard  his  request  for  landing  in¬ 
structions  from  him?  A  Yes. 

Q  And  at  that  time  did  you  personally  have  any  con¬ 
versation  with  Mr.  Tigner?  A  I  don’t  remember  that. 

Q  You  don’t  remember  whether  you  had  to  advise  Mr. 
Tigner  that  the  P-38  was  requesting  landing  instructions? 
A  I  don’t  recall  whether  I  ever  said  it  to  him  or  not. 

Q  This  speaker  for  the  B  channel,  is  that  located  in 
front  of  you  or  in  front  of  Mr.  Tigner?  A  In  front  of 
me. 
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Q  In  front  of  you.  In  an  effort  to  refresh  your  recol¬ 
lection,  Mr.  Union,  I  direct  your  attention  to  the  same 
statement  that  you  gave  before  the  CAB,  page  178,;  when 
this  question  was  asked  you: 

“Question :  Now,  it  is  my  recollection  that  you  testified 
that  you  heard  the  call  from  the  P-38  for  landing  in¬ 
structions,  and  that  Mr.  Tigner  apparently  did  not  hear 
that  call. 

“Answer :  I  said  I  heard  the  signal  in  my  headset  and 
turned  to  tell  Mr.  Tigner  that.  However,  I  believe 

3614  Mr.  Tigner  had  heard  it  also,  in  that  he  was  issu¬ 
ing  landing  instructions  to  the  aircraft.  It  never 

became  necessary  for  me  to  actually  advise  Mr.  Tigner 
that  the  aircraft  was  calling.  I  started  to  tell  hiip,  but 
it  never  materialized.” 

Does  that  refresh  your  recollection  that  you  didn’t  ac¬ 
tually  say  anything  to  Mr.  Tigner?  A  I  still  don’t  re¬ 
call  whether  I  did  or  didn’t,  actually. 

Q  Do  you  recall  being  asked  this  question,  at  the 
CAB  hearing,  and  giving  this  answer?  A  Yes.  ! 

THE  COURT:  I  am  just  beginning  to  wonder,  Mr. 
Warner;  I  don’t  like  to  do  this,  but  I  am  wondering  how 
helpful  all  of  this  is.  j 

MR.  WARNER:  Your  Honor,  it  is  only  helpful  to  the 
extent  that  it  directly  contradicts  what  has  been  said  by 
another  witness. 

THE  COURT:  In  what  sense? 

MR.  WARNER:  Mr.  Tigner  testified  here  that  his  at¬ 
tention  was  first  directed  to  the  P-38  by  Mr.  Union  ;  that 
he  also  received  a  tap  on  the  shoulder  by  Dr.  Davis,  but 
his  attention  was  directed  by  Mr.  Union. 

THE  COURT:  I  know.  But  suppose  that  is  not  the 
fact.  Suppose  Mr.  Tigner  was  wrong  about?  that, 

3615  as  you  indicate  that  probably  he  was.  What  dif¬ 
ference  does  it  make,  in  the  ultimate  result  of  the 

matter  that  we  have  to  resolve? 

This  cross-examination  in  detail,  to  me,  doesn’t  seem 
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to  be  helpful.  Of  course  you  are  representing  the  defend¬ 
ant  Bridoux,  and  I  don’t  want  to  interfere  with  anybody 
in  cross-examination.  But  I  have  still  got  to  control  the 
trial  and  I  have  still  got  to  inhibit  any  examination  with 
reference  to  matters  that  are  not  helpful — and  I  don’t 
think  it  makes  any  difference  who  tapped  him  on  the 
shoulder  or  if  he  was  tapped  on  the  shoulder. 

MR.  WARNER:  I  just  consider,  Your  Honor,  it  is 
one  more  thing  going  to  the  credibility  of  the  witness. 

THE  COURT :  I  know-  that  is  the  way  you  feel  about 
it.  But  I  am  indicating  to  you  what  I  think.  You  can 
go  ahead,  if  you  want  to.  But  on  that  basis  the  cross- 
examination  with  reference  to  detail  is  de  minimis.  We 
won’t  be  out  of  here  by  the  first  of  May. 

MR.  WARNER:  Your  Honor,  I  can  assure  you  I  won’t 
take  any  more  than  15  minutes  more  on  this. 

THE  COURT:  Well,  I  won’t  permit  you  to.  So  it  is 
all  right.  Go  ahead. 

BY  MR.  WARNER : 

Q  Now',  Mr.  Union,  there  came  a  time  shortly  there¬ 
after  when  you  again  directed  Mr.  Tigner’s  attention  to 
the  P-38.  Is  that  correct,  sir?  A  Yes. 

3616  Q  And  could  you  tell  us,  sir,  wrhat  you  said  to 
Mr.  Tigner  at  that  time?  A  I  don’t  recall  w'hat 
I  said  to  him.  It  was  calling  his  attention  to  the  fact 
that  the  aircraft  had  its  gear  dowm. 

Q  Did  you  state  to  Mr.  Tigner  at  that  time  that  the 
aircraft  appeared  to  be  on  final  approach?  A  I  couldn’t 
say  if  those  wrere  my  words  or  not. 

Q  Again  I  wrould  like  to  refresh  your  recollection  very 
quickly,  in  a  long  answer  w'hich  commenced  at  the  bottom 
of  159  and  wrent  over  on  the  top  of  page  160,  of  your 
November  9th  statements  to  the  CAB,  wfiien  you  stated 
as  follows : 

“I  then  turned  to  Mr.  Tigner  to  advise  him  that  the 
aircraft  appeared  to  be  on  final  approach,  and  did  not 
appear  to  be  going  to  circle  the  field.” 
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Did  you  so  state  on  November  9th?  A  I  did. 

Q  And  is  that  correct,  sir?  A  Well,  that  is  not  a 
verbatim  quote  of  what  I  said  to  him. 

Q  No.  That  is  the  way  the  aircraft  appeared  to  you, 
to  be  on  final  approach?  A  Yes. 

3617  Q  And  that  is  correct?  A  That  is  correct. 

Q  Now,  one  last  thing,  Mr.  Union.  In  de¬ 
scribing  the  point  at  which  you  first  saw  the  DC-4  turn 
into  its  final  approach,  lined  up  for  runway  3,  could  you 
tell  me  how  long  before  the  crash  the  DC-4  was  lined  up 
with  runway  3?  A  I  think  I  have  estimated  it  as  eight 
seconds. 

Q  Yes,  sir.  Now,  would  you  tell  me  how  far  behind 
the  DC-4  the  P-38  was  at  that  time?  A  Three  quarters 
of  a  mile,  or  a  mile. 

Q  And  the  P-38  made  up  three  quarters  of  a  mile  or 
a  mile,  in  eight  seconds.  Is  that  correct,  sir?  A  |  Ap¬ 
parently. 

Q  Would  it  in  any  way  change  your  answer,  Mr. 
Union,  if  I  stated  to  you  that  the  P-38  would  have  to  be 
traveling  450  miles  per  hour  faster  than  the  DC-4  in 
order  to  make  up  that  distance?  A  No,  it  wouldn’t. 

Q  It  is  your  best  opinion  that  the  P-38,  then,  was 
traveling  at  a  speed  probably  close  to  six  hundred  miles 
per  hour?  A  No. 

Q  Could  you  estimate  its  speed?  A  No,  I  couldn’t. 

Q  But  you  do  believe  it  could  have  been  travel- 

3618  ing  450  miles  an  hour  faster  than  the  DC-4?  A 
No,  I  didn’t  sav  that. 

Q  But  you  do  state  that  it  made  up  between  a  mile 
and  three  quarters  of  a  mile  in  eight  seconds?  A  Ap¬ 
parently. 

Q  Mr.  Union,  prior  to  giving  vour  testimony  to  the 
CAB,  which  I  have  read  you  some  of  today,  did  you  dis¬ 
cuss  your  testimony  that  you  were  to  give  at  that  hearing 
with  any  member  of  the  Civil  Aeronautics  Administration, 
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the  general  counsel  or  anyone  of  that  nature?  A  We 
had  discussions,  yes. 

Q  Then  you  did  discuss  it  with  them?  A  Yes. 

MR.  WARNER:  No  further  questions.  Thank  you, 
Mr.  Union. 

Cross  Examination 
BY  MR.  BRESS : 

Q  The  discussions  which  you  say  you  had  began  with 
the  representatives  of  the  CAA  on  November  1st?  A 
I  don’t  recall  the  date  that  they  began. 

Q  On  the  day  of  the  collision,  did  you  not  spend  that 
day  off  duty,  but  at  the  airport,  and  that  night  at  the 
airport,  that  evening?  A  No.  I  was  at  home  that  eve¬ 
ning. 

Q  Do  you  know  what  time  you  got  there?  A  I 
3619  don’t  remember. 

Q  You  spent  the  night  at  home?  A  Yes,  sir. 

Q  In  the  meetings,  on  November  1st  at  the  airport, 
they  were  meetings  with  all  of  the  members  of  the  tower, 
and  representatives  of  CAA,  including  Mr.  Stock  of  New 
York?  A  As  I  recall  it,  Mr.  Stock  didn’t  arrive  until 
the  next  day. 

Q  And  on  the  next  day,  November  2d,  meetings  were 
held  in  connection  with  the  submission  of  the  written 
statements,  were  they  not? 

THE  COURT:  I  don’t  understand  this,  Mr.  Bress.  We 
have  been  over  this  before.  Is  it  the  contention  of  the 
plaintiff  that  there  is  a  fabrication  and  concoction  of 
stories? 

MR.  BRESS:  It  is  the  contention  of  the  plaintiff  that 
CAA  got  all  the  tower  men  together  and  each  told  what 
they  knew,  and  they  then  started  preparing  statements 
to  blend  their  stories. 

THE  COURT:  You  mean  that  they  sat  down  deliber¬ 
ately  to  tell  a  story  that  was  coherent  and  consistent  from 
the  standpoint  of  the  CAB? 
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In  other  words,  what  I  am  asking  you  now  cate¬ 
gorically  and  pointblank,  are  you  meaning  to  insinuate 
or  to  say  that  there  was  a  fabrication  of  stories 
3620  here  in  this  case  by  these  people  of  the  CAB? 

MR.  BRESS :  Your  Honor— 

THE  COURT:  If  you  don’t  intend  to  say  it,  I  don’t 
think  we  ought  to  pursue  it.  But  if  you  intend  to  6ay  it, 
I  think  you  ought  to  produce  evidence  to  prove  it  is  true. 
Because  if  there  is  a  fabrication  of  stories  here,  as  I  told 
counsel  at  the  bench,  I  want  to  know  of  it,  and  someone 
will  go  to  jail. 


MR.  BRESS :  Your  Honor,  I  have  told  you  my  posi¬ 
tion  at  the  bench,  and  if  you  want  me  to  state  it  again — 
THE  COURT:  No,  I  don’t  want  you  to  state  it  again. 
But  I  am  not  going  to  permit  this  type  of  examination 
unless  you  are  prepared  to  go  forward  and  prove  it. 
Otherwise  this  is  a  will-o-the-wisp  that  has  been  pursued 
for  the  last  48  hours.  j 

MR.  BRESS:  I  don’t  believe  that  is  a  proper  charac¬ 
terization  of  it,  Your  Honor.  It  is  no  will-o-the-wisp 
at  all.  | 

THE  COURT:  Just  a  minute.  I  told  you  at  the 
bench,  and  I  told  Mr.  Warner,  what  I  expected  you  to  do. 
If  you  are  prepared  to  do  that,  that  is  one  thing;  and  if 
you  are  not  prepared  to  do  it,  then  let  us  drop  it  right 
now. 


MR.  BRESS :  If  the  Court  pleases,  I  think  in  view  of 
your  remark  in  the  presence  of  the  jury,  you  should  per¬ 
mit  me  to  state  what  I  was  about  to  say,  then, 

3621  THE  COURT :  I  have  already  said  to  counsel,  if 
you  have  any  evidence  to  show  there  was  a  fabrica¬ 


tion  of  stories — and  I  am  stating  this  in  front  of  the 
jury — you  produce  it.  Otherwise  the  examination  is  pro¬ 
hibited  along  that  line.  It  isn’t  helpful  at  all  in  the  mat¬ 
ters  we  are  concerned  with. 

MR.  BRESS:  I  respect  Your  Honor’s  view.  In  all 
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deference,  I  believe  it  is  quite  helpful  to  know  how  these 
stories  came  about. 

THE  COURT:  We  have  discussed  it  at  length  at  the 
bench  out  of  the  hearing  of  the  jury,  haven’t  we?  And  X 
have  been  extremely  patient  and  allowed  counsel  on  both 
sides  a  considerable  amount  of  latitude.  But  I  am  allow¬ 
ing  no  further  latitude  in  this  respect.  It  is  either  a 
question  of  going  forward,  or  not. 

MR.  BRESS:  I  can’t  go  forward  now,  until  my  case 
comes  up  in  rebuttal.  I  will  go  forward  then. 

THE  COURT :  All  right.  That  is  fine. 

MR.  BRESS:  Do  I  understand,  Your  Honor — I  want 
to  comply  with  your  ruling — that  I  will  not  be  permitted 
to  ask  this  witness  questions  as  to  the  subject-matters 
discussed  in  these  conferences  with  all  the  tower  men  at 
the  same  time? 

THE  COURT :  It  is  immaterial,  Mr.  Bress,  unless  you 
are  prepared  to  show  that  there  was  a  conspiracy 
3622  upon  the  part  of  the  tower  officials  and  employees 
of  the  Government  to  fabricate  a  story. 

MR.  BRESS:  If  the  Court  pleases,  as  I  see  it,  there 
is  something  between  a  conspiracy,  which  involves  a  spe¬ 
cific  intent  to  falsifv,  and  a  situation  where  the  influence 
of  other  people,  what  they  say,  upon  one,  while  prepar¬ 
ing  a  statement,  is  adopted  by  him  in  the  preparation  of 
the  statement. 

THE  COURT:  Then  the  way  to  approach  that  is  to 
ask  the  witness  directly. 

MR.  BRESS:  All  right;  I  will  ask  that  question. 

THE  COURT:  You  may  inquire  as  to  that.  But  with 
reference  to  the  other  matter,  if  that  is  your  position, 
then  you  have  to  go  forward  and  prove  it. 

*  BY  MR.  BRESS : 

Q  Mr.  Union,  limiting  my  question  to  the  very  point 
which  the  Court  has  just  permitted  me  to  ask,  during  the 
conferences  which  were  held  on  November  1st  and  2d,  and 
thereafter,  if  there  were  any,  were  the  facts  that  led  up 
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to  the  crash  discussed  in  your  presence  with  the  other 
members  of  the  tower?  A  May  I  answer  that  by  giving 
a  chronological  description  of  what  happened  that  after¬ 
noon,  in  order  of  the  events  ? 

Q  Yes,  I  will  give  you  that  opportunity,  if  you 

3623  will  answer  my  question  first,  as  to  whether  or  not 
when  you  were  talking  about  what  you  saw  happen, 

the  other  members  of  the  tower  were  present,  and;  when 
they  were  discussing  what  they  saw  happen,  you  were 
present.  A  That  was  the  next  day. 

Q  That  was  the  next  dav.  I  see.  And  that  was:  when 

*  i 

Mr.  Stock  was  down?  A  That  is  correct. 

Q  And  is  that  when  the  statements  were  still  being 
prepared?  A  No;  the  statements  had  been  prepared 
the  afternoon  before  and  had  been  turned  over  to  the 
CAB.  ! 

Q  How  many  copies  of  it  did  you  sign?  A  One. 

Q  Only  one  copy?  Not  16  copies?  A  I  wrote  one 
out  in  longhand,  and  there  were  typewritten  copies  made. 
I  don’t  recall  whether  I  signed  the  typewritten  qopies 
or  not. 

Q  The  submission  of  these  statements  was  after  the 
conferences  held  on  November  1st?  A  No — before  the 
conferences. 

Q  You  just  wrote  up  your  statement  and  turned  it  in, 
and  that  wTas  all  there  was  to  it?  A  I  wrote  up  a 
rough  draft.  After  drawing  it  up — 

Q  And  who  reviewed  it  and  what  changes,  if 

3624  any,  were  made  in  it?  A  No  one  reviewed  it  and 
no  one  made  any  changes  except  what  I  made  in  it. 

Q  And  did  you  make  your  changes — by  reason  of 
what?  A  Just  grammatical  meaning  and  content;;  that 
is  all. 

Q  So  that  your  testimony  is  that  nobody  played  any 
part  in  the  statement  you  submitted?  A  Absolutely  not. 

Q  And  did  you  meet  in  the  president’s  room  with  Mr. 
Stock?  A  The  next  day. 
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Q  And  did  you  meet  at  Colonel  Griffin’s  office?  A 
That  is  when  we  prepared  the  statements  the  previous 
day. 

Q  Did  you  meet  in  Mr.  Seltzer’s  office?  A  There 
was  no  meeting  in  his  office  that  I  recall. 

Q  Did  you  get  instructions  at  his  office,  following  the 
crash?  A  Only  instructions  to  go  to  Mr.  Griffin’s  office 
and  prepare  a  statement. 

Q  Was  any  portion  of  the  statement  you  prepared 
copied  from  anybody  else’s  statement?  A  No,  sir. 

Q  Was  any  portion  of  the  statement  you  pre- 

3625  pared  dictated  to  you  by  somebody  else?  A  No, 
sir. 

Q  Was  the  form  of  the  statement  to  be  submitted 
given  to  you  by  anybody?  A  No,  sir. 

Q  Then  everything  that  appears  in  your  statement  is 
as  you  drew  it  up  originally,  with  the  corrections  you 
yourself  made,  without  anybody’s  help?  A  That  is  cor¬ 
rect. 

Q  Did  you  look  at  anybody  else’s  statement?  A  Not 
while  I  w’as  drawing  it  up. 

MR.  BRESS :  I  think  that  is  all. 

I  requested  a  few  days  ago  that  we  have  the  originals 
of  these  statements.  May  I  have  the  original  of  Mr. 
Union’s  statement,  for  purposes  of  identification? 

MR.  O’DONOGHUE:  I  think  we  have  the  originals, 
Your  Honor. 

(Handing  to  Mr.  Bress).  Here  it  is. 

BY  MR.  BRESS : 

Q  I  show  you  this  statement  wffiich  purports  to  bear 
your  signature  and  ask  you  if  this  is  the  statement  winch 
you  submitted  (handing  statement  to  the  witness).  A 
Yes,  sir;  that  is  it. 

Q  Is  there  any  reason  why  the  statement  is  undated? 
A  No,  sir. 

3626  Q  Did  you  receive  any  instructions  from  Mr. 
Seltzer  or  anybody  else  not  to  date  the  statement 

when  it  w*as  submitted?  A  No,  sir. 
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(The  Union  statement  was  marked  for  identification  as 
Plaintiff’s  Exhibit  28.) 

BY  MR.  BRESS : 

Q  Prior  to  the  submission  of  this  statement,  did  you 
confer  with  any  representative  of  Eastern  Air  Lines? 
A  No,  sir. 

Q  During  the  meeting  the  day  following  the  accident, 
on  November  2d,  were  you  in  conference  with  represen¬ 
tatives  of  Eastern  Air  Lines?  A  My  recollection  is 
that  there  was  a  representative  of  Eastern  Air  Lines  at 
our  afternoon  meeting. 

Q  A  representative,  and  a  lawyer  from  the  CAA  was 
also  present?  A  As  I  recall  it. 

Q  You  are  quite  sure,  are  you  not,  that  the  DC-4  hit 
the  water  before  the  P-38  did?  A  Yes. 

Q  You  are  positive  of  that?  Is  that  correct?  A  Yes. 

Q  All  right.  Now,  with  respect  to  who  was  in  the 
tower  at  the  time  of  the  crash,  besides  the  tower 
3627  controllers,  can  you  give  us  the  names  of  anybody 
else  who  was  in  the  tower?  A  Mr.  Goldsteih. 

Q  Mr.  Goldstein,  the  technician.  Who  else  was  in 
the  tower?  A  There  was  no  one  else  in  the  tower. 

Q  You  don’t  know  that  there  was  anybody  else,  or 
are  you  stating  affirmatively  that  there  was  no  one  else 
in  the  tower?  A  There  was  no  one  else,  to  my  knowl¬ 
edge.  I 

Q  When  you  removed  the  headset,  that  you  have  been 
referring  to,  I  understand  that  you  removed  that  follow¬ 
ing  the  acknowledgment  by  the  P-38 — strike  that. 

The  P-3S  requested  landing  instructions.  You  turned 
to  Mr.  Tigner  and  said  “The  P-38  is  requesting  landing  * 
instructions.”  And  then  he  transmitted  landing  instruc¬ 
tions,  and  there  was  no  acknowledgment.  So  Mr.  Tigner 
said  “Are  you  requesting  landing  instructions?”  And  the 
P-38  then  replied  “Yes.”  Is  that  correct?  A  That  is 
correct.  ; 
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Q  And  then  he  repeated  the  instructions,  and  at  that 
point  the  P-38  was  more  than  five  miles  south  of  the 
airport.  Is  that  correct?  A  That  is  correct. 

Q  And  when  he  repeated  it,  he  told  him  he  was 

3628  to  enter  the  left  traffic  pattern.  There  was  no 
acknowledgment  to  that  call.  Is  that  correct?  A  I 

didn’t  hear  any  acknowledgment. 

Q  That  is  what  you  said  this  morning;  there  was  no 
acknowledgment.  Is  that  correct?  A  Pardon? 

Q  You  did  not  hear  any  acknowledgment?  A  That 
is  right. 

Q  Now,  it  was  at  that  point  that  you  took  your  head¬ 
set  off?  A  That  is  correct — during  the  course  of  those 
transmissions  I  removed  the  headset. 

Q  From  the  time  you  took  off  your  headset  until  the 
time  of  the  crash  was  several  minutes,  was  it  not?  A  I 
would  approximately  say  that. 

Q  And  between  that  acknowledgment  or  lack  of  ac¬ 
knowledgment  you  didn’t  hear,  or  between  the  time  of 
the  instructions  to  the  P-38  to  enter  the  left  traffic  pat¬ 
tern,  and  the  time  when  Mr.  Tigner  told  him  to  make  a 
360-degree  turn  to  the  left;  that  he  was  No.  2  to  land — 
between  those  two  communications — you  advised  Mr.  Tig¬ 
ner  that  the  aircraft  appeared  to  be  on  final  approach 
and  it  did  not  appear  that  he  would  circle  the  field.  Is 
that  correct?  A  I  advised  him  to  that  effect,  yes. 

Q  Aren’t  those  the  exact  words,  as  I  have  .-just 

3629  read  it:  aren’t  those  the  exact  words  that  you  have 

used  in  vour  testimonv  before  the  CAB?  A  Those 
*  • 

are  the  very  words  I  used.  That  is  correct.  However, 
in  fairness  to  accuracy,  I  don’t  mean  to  impute  or  infer 
that  those  are  verbatim  words  I  used. 

Q  Those  are  the  exact  words  you  used  to  the  CAB. 
A  That  is  correct. 

Q  Right.  And  therefore,  before  Tigner  told  the  P-38 
to  make  a  360-degree  turn  to  the  left,  that  he  was  No.  2 
to  land,  before  that  it  was  apparent  to  you  that  the  P-38 
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was  on  final  approach  and  it  did  not  appear  at  that  time 
that  he  would  circle  the  field.  Isn’t  that  correct?  !  A  It 
appeared  he  wasn’t  going  to  circle  the  field. 

Q  Right.  And  that  is  what  you  told  Mr.  Tigner?  A 
I  said  words  to  that  effect  to  Mr.  Tigner. 

Q  And  it  was  at  that  time  that  the  plane  was:  about 
five  miles  out?  A  That  is  correct. 

Q  And  it  was  just  at  that  time,  just  shortly  after 
that  time,  and  for  two  minutes  prior  to  the  crash,  that 
you  saw  the  P-38  with  his  gear  down  coming  in?  A 
That  is  right. 

Q  And  just  before  the  crash  when  the  DC-4  was  on 
turn  into  final,  the  position  of  the  P-38  was  such,  and  the 
position  of  the  DC-4  was  such,  that  no  transmission 
3630  being  made  to  the  DC-4  up  to  that  point,  you 
turned  to  Tigner  for  the  purpose  of  telling  him  to 
communicate  with  the  Eastern  plane;  and  just  as  you 
turned  to  do  it,  you  heard  that  he  was  then  doing  it? 
A  That  is  correct. 

Q  All  these  transmissions  from  the  P-38  that  you 
heard  on  the  speaker  were  coming  in  loud  and  clear, 
weren’t  they?  A  That  is  correct. 

Q  And  you  don’t  know,  after  you  removed  your  head 
phones,  you  don’t  know  whether  Mr.  Tigner  was  giving 
instructions  to  the  P-38  about  turning  left,  or  to  make 
the  360-degree  turn,  you  don’t  know  whether  h$  was 
transmitting  on  the  right  frequency  or  not?  A  No,  I 
wouldn’t  know,  headset  or  no  headset. 

Q  As  a  matter  of  fact,  if  you  had  the  headset  on,  and 
the  headset  was  tuned  on  the  Baker  channel  when  lie  did 
transmit,  that  would  cut  off  the  reception  so  you  couldn’t 
hear  anything.  But  you  didn’t  have  the  headset  on  at 
that  time.  A  That  is  correct. 

Q  Right.  ! 

And  at  the  time  when  the  DC-4  had  turned  onto  final, 
so  that  he  was  going  northeasterly,  at  that  time  j  do  I 


1640  A 


understand  you  to  say  that  the  P-38  was  three  and 

3631  a  half  to  four  miles  from  the  tower?  A  No. 

ME.  BRESS:  Will  you  read  my  question  back, 
please,  Mr.  Reporter? 

(The  last  question  was  read  by  the  reporter.) 

THE  WITNESS :  No,  he  wasn’t. 

Q  Did  you  not  testify  at  the  CAB,  at  page  196,  when 
you  were  asked  bv  the  presiding  officer — 

BY  MR.  BRESS : 

“So  then  vour  testimony  would  mean  that  the  DC-4 
was  three-quarters  of  a  mile  from  the  end  of  the  runway? 

“The  Witness :  That  is  correct. 

“The  Presiding  Officer:  When  he  turned  on  final? 

“The  Witness :  That  is  correct. 

“The  Presiding  Officer:  And  the  P-38  would  be  three 
and  a  half  or  four  miles  from  the  tower? 

“The  Witness:  From  the  tower,  that  is  right.” 

A  I  think  that  is  a  little  mathematically  incorrect. 

Q  Impossible,  isn’t  it?  A  Incorrect. 

Q  Impossible  for  them  ever  to  have  collided,  if  those 
were  the  facts. 

Mr.  Union,  do  I  understand  that  all  the  writing  on  the 
B-25  strip  was  made  by  you,  except  the  time  entry, 

3632  11:43?  A  That  is  correct. 

Q  You  don’t  know  who  made  that  or  when  it 
was  made?  A  No,  I  don’t. 

Q  When  you  turned  to  Mr.  Tigner,  to  tell  him  that  he 
should  give  an  instruction  to  the  DC-4,  it  was  apparent 
to  you  at  that  time  that  these  two  planes  were  on  collision 
course?  A  Yes. 

Q  The  situation  was  critical?  A  The  situation  re¬ 
quired  an  alternate  action. 

Q  As  a  matter  of  fact,  there  was  an  ample  opportunity 
to  have  given  the  instruction  to  Eastern  earlier,  but  it 
wasn’t  given.  Is  that  not  a  fact?  A  Well,  it  wasn’t 
necessarv. 

Q  An  instruction  five  or  ten  seconds  earlier  would 
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have  avoided  the  crash,  would  it  have  not?  A  I  don’t 
think  I  am  in  a  position  to  answer  that. 

Q  Pardon  ?  A  I  am  not  in  a  position  to  answer  that. 

Q  Do  you  remember  my  asking  you  this  question  at 
the  deposition  in  April,  1951? — 

3632-A  “Question:  During  the  time  the  P-38  was  de¬ 
scending,  as  you  have  described  it,  and  just  be¬ 
fore  the  DC-4  entered  on  its  final  straight  approach,,  was 
there  an  opportunity  then  to  give  some  instruction  to  the 
DS-4? 

“Answer:  There  was  an  opportunity. 

“Question:  Was  an  instruction  given  to  the  DC-4  at 
that  time? 

“Answer:  No. 

3633  Those  questions  and  answers  were  put  to  you, 
and  you  answered  that  "way?  A  That  is  correct. 

MR.  BRESS :  I  believe  that  is  all. 

MR.  O’DONOGHUE :  I  have  no  further  questions. 

MR.  GALIHER:  Your  Honor,  in  view  of  the  fact  that 
Mr.  Union  is  from  out  of  the  city,  might  I  at  this  time  ask 
him  some  questions  which  were  not  covered  in  direct 
examination  ? 

MR.  BRESS :  Do  we  understand  that  this  is  on  direct, 
now? 

MR.  GALIHER:  I  believe  that  is  correct,  Your  Honor. 

THE  COURT:  On  direct? 

MR.  GALIHER :  Yes,  sir.  I  am  going  into  something 
which  has  not  been  explored. 

THE  COURT:  On  the  part  of  your  case  in  chief? 

MR.  GALIHER:  Yes,  sir. 

THE  COURT:  All  right. 

Whereupon  j 

Robert  B.  Union,  j 

called  as  a  witness  by  counsel  for  defendant  Eastern  Air 
Lines,  and  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows:  i 
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Direct  Eocamination 
BY  MR.  GALIHER: 

3634  Q  Mr.  Union,  from  your  knowledge  of  what 
transpired  in  this  case,  do  you  know  that  Eastern 

flight  537  was  cleared  to  land  from  a  position  on  the 
downwind  leg  on  a  southerly  heading? 

MR.  BRESS:  Objection.  It  is  not  only  leading,  but 
it  asks  for  hearsay.  It  has  all  the  frailties. 

THE  COURT :  Wait  a  minute. 

MR.  GALIHER:  I  take  it  Mr.  Bress  objects  to  that 
question. 

THE  COURT :  There  is  no  doubt  about  it. 

MR.  BRESS :  Let  me  state  my  objection. 

THE  COURT:  No;  the  objection  is  sustained. 

BY  MR.  GALIHER: 

Q  Mr.  Union,  will  you  please  assume  that  Eastern 
flight  537  was  cleared  to  land  by  Mr.  Tigner,  from  a  posi¬ 
tion  on  the  downward  leg  in  a  southerly  heading — 

MR.  BRESS :  I  object  to  any  such  assumption. 

THE  COURT:  That  is  the  testimony,  isn’t  it? 

MR.  BRESS:  No,  sir. 

THE  COURT:  Well,  you  had  better  come  to  the  bench 
and  let  us  find  out. 

(At  the  bench:) 

THE  COURT:  I  am  assuming  what  you  are  doing  is 
seeking  to  elicit  an  answer  from  the  witness  more  or  less 
as  an  expert. 

3635  MR.  GALIHER:  Yes,  sir. 

THE  COURT:  And  that  therefore  you  are  lay¬ 
ing  as  a  predicate  the  evidence  that  is  already  in. 

MR.  GALIHER:  Yes,  sir. 

THE  COURT:  And  my  recollection  of  Tigner’s  testi¬ 
mony  is  that  Tigner  testified  he  had  given  the  DC-4  clear¬ 
ance  to  land.  Now,  I  may  be  wrong  about  that. 

MR.  BERNSTEIN:  He  doesn’t  know  where  he  was. 
MR.  GALIHER:  May  I  remind  Your  Honor  I  pro- 
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duced  his  statement  and  called  his  attention  to  the  fact 
that  that  was  the  situation,  and  he  thereafter  said  his 
recollection  was  refreshed.  If  there  is  any  doubt  about 
that,  I  will  get  the  statement  and  show  it  to  these  gen¬ 
tlemen. 

MR.  BERNSTEIN :  He  said  he  didn’t  remember  inde¬ 
pendently  now  where  it  was. 

THE  COURT:  This  is  what  I  have.  The  direct  ex¬ 
amination  was  that  he  cleared  him  into  the  traffic  pattern 
and  he  was  to  check  and  he  was  cleared  to  land  when 
he  was  north  of  the  field.  And  then  he  said  he  saw  the 
P-38  after  the  Eastern  was  cleared  to  land.  Then  on 
cross-examination  by  Mr.  Galiher  he  said,  using  his  lan¬ 
guage,  “Eastern  537  cleared  to  land.” 

MR.  BRESS:  And  could  not  state  where  Eastern  was 
at  the  time  he  was  cleared  to  land.  He  was  asked  that 
ten  times. 

3636  MR.  GALIHER:  It  is  right  there  in  the  state¬ 
ment,  Your  Honor. 

MR.  BRESS :  That  has  nothing  to  do  with  it. 

THE  COURT:  Wait  a  minute,  please.  I  never  saw 
such  belligerence  as  this  afternoon.  Everybody  is  on  the 
qui  vive. 

(Reading  from  Tigner  statement:) 

“I  had  issued  landing  clearance  to  E-537  while  that 
aircraft  was  on  downwind  leg  approaching  base  leg  at 
approximately  11:44  E.  There  was  no  essential  traffic 
for  Eastern  Air  Lines  537  at  that  time.” 

3637  MR.  BRESS:  That  was  in  effect  impeachment 
of  his  other  testimony  which  he  had  given  ten 

times  that  he  didn’t  know  where  it  was. 

THE  COURT :  Here  is  the  testimony  I  have : 

He  contacted  Eastern  about  Beltsville.  At  that;  time 
he  designated  runway  3.  He  didn’t  know  at  that;  time 
where  the  P-3S  was.  He  told  Eastern  to  check  around 
Hains  Point-Capitol.  He  was  cleared  to  land  north  of 
the  field.  And  I  have  this  note:  Eastern  537  cleared  to 
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land  north  of  airport.  And  “From  what  I  saw,  he  could 
then  make  a  base  leg  culminating  into  final  approach.” 

What  is  the  question  you  want  to  ask  him? 

MR.  GALIHER:  The  question  I  want  to  ask  him  is 
the  significance  of  a  clearance  to  land  when  on  downwind 
leg. 

MR.  BRESS:  I  object  to  that. 

THE  COURT:  You  can  ask  him  what  is  meant  by 
“clearance  to  land.”  That  takes  care  of  it — what  is 
meant  by  the  expression  “clearance  to  land,”  in  their 
parlance. 

MR.  GALIHER :  All  right,  sir. 

THE  COURT :  That  answers  it. 

MR.  BRESS:  All  right,  sir.  I  object  to  it.  I  believe 
“clearance  to  land..”  is  perfectly  clear.  But  what  Mr. 
Galiher  wants  to  do,  Your  Honor,  is  to  show”  by  this 
witness  some  practice  to  violate  the  regulation. 

THE  COURT:  I  understand,  that  what  he  is 
3638  trying  to  show’  is  that  the  “clearance  to  land” 
meant  the  right  or  authority  to  deviate  from  the 
pattern.  That  is  what  you  mean? 

MR.  BRESS:  Yes.  And  I  don’t  believe  that  that  is 
competent  evidence.  I  have  authorities  to  show  you  can’t 
do  that. 

MR.  BERNSTEIN :  The  ANC  tells  them  the  way  to 
do  it,  if  they  w’ant  to  do  it  otherwise. 

THE  COURT:  I  have  to  rule  on  that  and  I  have  to 
be  informed  as  to  just  w’hat  it  means.  I  would  like  to 
have  some  opinion  from  an  expert. 

MR.  BERNSTEIN :  May  I  say  this,  Your  Honor,  that 
the  ANC  manual  gives  the  specific  instruction  for  that. 
How  can  a  witness  say  something  means  something  con¬ 
trary  to  what  the  ANC  manual  says? 

THE  COURT :  Let  me  see  the  manual. 

MR.  BRESS:  (Having  indicated  at  page  72:)  It  says 
these  terms  will  be  used — “Clear  to  land”  (now  indicat¬ 
ing  at  page  63). 
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THE  COURT:  It  doesn’t  in  any  way  define  what  is 
meant  by  “Clear  to  land.”  I  don’t  find  it. 

MR.  GALIHER:  I  specifically  ask  permission  to  ask 
the  question  which  contains  those  facts,  and  I  call  the 
attention  of  the  Court  and  counsel  to  the  fact  that  yester¬ 
day  I  didn’t  impeach  him;  I  refreshed  his  recollec- 

3639  tion  by  showing  that  and  getting  his  affirmative 
answer  that  that  was  the  situation — and  that  is  in 

the  record. 

MR.  BRESS:  There  is  no  possible  interpretation  of 
this  evidence  that  can  be  made,  as  I  see  it,  that  would 
permit  an  inference  to  be  drawn  that  Tigner  testified 
that  the  DC-4  was  ever  on  downwind  leg  when  he  got 
clearance. 

THE  COURT :  I  have  a  note  here  to  the  effect  that  he 
said  so.  ; 

MR.  BRESS:  He  said  ten  times  that  he  didn’t  know 
where  he  was  when  he  cleared  him. 

MR.  GALIHER:  The  easiest  way  to  get  it  is  to  get 
the  transcript. 

THE  COURT:  Let  us  get  the  transcript  and  look  at 
it ;  but  we  can’t  do  it  now. 

MR.  GALIHER:  This  is  the  only  thing  I  intend  to 
ask  of  this  witness  along  these  lines,  Your  Honor. 

MR.  BRESS:  I  object  to  this  type  of  question  on  the 
further  ground  that  testimony  of  a  witness  asked  a  hypo¬ 
thetical  question,  such  as  this,  as  to  an  interpretation  of 
a  regulation  or  as  to  a  statement  of  what  his  practice  is 
which  is  contrary  to  the  regulation  and  the  ANC  proce¬ 
dures,  is  incompetent. 

THE  COURT:  As  a  matter  of  fact,  it  is  already  in 
evidence  that  being  cleared  to  land  meant  he  could  deviate 
from  the  pattern,  and  my  recollection  is  that  I 

3640  asked  the  witness  that  the  other  day.  So  you  are 
merely  covering  it  all  over  again. 

MR.  GALIHER :  But  for  the  benefit  of  the  jury— 

THE  COURT:  The  jury  got  it.  And  my  present  in- 
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clination  is  to  so  charge  the  jury  when  the  time  comes 
that  that  is  what  it  means. 

MR.  BRESS:  Of  course,  I  don’t  agree  with  that. 

THE  COURT :  I  know  you  don’t. 

MR.  BRESS:  You  know  that  when  we  had  in  the 
early  days,  about  six  weeks  ago,  Lieutenant  Shaw  on  the 
stand,  anticipating  some  question  might  arise,  I  asked 
him  the  question  and  wasn’t  permitted  to  get  his  answer. 

THE  COURT :  I  don’t  know  anything  about  that. 
All  I  know  is  I  want  to  know  what  is  meant  by  “clear¬ 
ance  to  land,”  and  I  want  to  know  and  I  have  to  know. 
I  am  either  going  to  get  it  from  a  stipulation  or  from  an 
expert  who  knows  what  it  means  in  the  parlance  in  which 
the  statement  is  used.  I  have  to  get  it  somehow. 

MR.  WARNER:  I  suggest  we  call  Eastern  Air  Line’s 
chief  pilot. 

MR.  BRESS :  Eastern’s  chief  pilot  testified  at  the 
CAB  that  it  means  something  entirely  different  from 
what  these  fellows  are  trying  to  bring  out  now. 

MR.  GALIHER:  That  is  not  correct. 

MR.  BRESS:  He  testified  if  he  got  clearance 
3641  to  land,  he  would  follow  the  pattern. 

THE  COURT :  I  don’t  know. 

MR.  BRESS:  And  do  I  understand  that  that  chief 
pilot  is  going  to  be  brought  here  by  Eastern  ? 

MR.  GALIHER:  When  the  time  comes,  and  you  want 
him  produced,  he  will  be  so  produced. 

MR.  WARNER:  I  will  put  him  on  the  stand  as  a 
witness. 

THE  COURT:  But  to  what  is  he  going  to  testify? 
Did  he  see  anything? 

MR.  WARNER :  But  he  is  the  expert. 

THE  COURT:  The  only  one  I  want  to  listen  to  is 
the  man  down  there  on  the  tower. 

MR.  BERNSTEIN :  But  that  is  the  man  charged  with 
the  negligence.  Will  you  take  his  testimony? 
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THE  COURT:  Whose  testimony? 

MR.  BERNSTEIN:  Tigner’s. 

THE  COURT:  I  am  not  talking  about  Tigner.  !  I  am 
talking  about  this  man.  You  get  the  chief  of  the:  aero¬ 
nautical  board  over  here — of  the  CAB.  We  will  get  him 
over  here  and  dispose  of  this  thing  right  here  and  now. 

MR.  BERNSTEIN :  That  will  be  satisfactory. 

THE  COURT :  Members  of  the  Jury,  you  are  excused 
for  ten  minutes,  and  it  will  probably  be  fifteen. 

MR.  GALIHER:  We  are  going  to  produce  testimony 
on  that  when  the  time  comes.  But  as  far  as  this 
3642  Witness  is  concerned,  I  think  we  should  get  this 
question  resolved. 

THE  COURT:  It  is  already  in  the  record,  because 
I  asked  the  witness  specifically  what  was  meant,  so  long 
ago  I  don’t  remember  whether  it  was  yesterday  or  day 
before  yesterday,  or  a  month  ago. 

MR.  GALIHER :  It  is  in  the  record. 

THE  COURT :  All  right ;  it  is  in  the  record. 

MR.  GALIHER:  Of  course,  the  credibility  of  that 
witness  is  going  to  be  attacked,  as  indicated  by  Mr. 
Bress. 


THE  COURT :  Let  us  drop  that  for  a  moment.  If  we 
have  the  man  from  the  CAB,  and  he  testifies  as  an  im¬ 
partial  witness,  that  is  the  answer. 

MR.  WARNER:  Impartial?  These  men  aren’t— 

THE  COURT:  If  the  United  States  is  in  any,  way 
responsible  in  this  case,  if  the  legal  aspects  are  resolved 
against  the  United  States,  it  will  be  on  the  negligence, 


either  acts  of  commission  or  omission,  on  the  part  of  one 


man,  Tigner,  and  nobody  else. 


This  man  knows  nothing  about  it. 


MR.  WARNER:  Except  he  was  Tigner’s  superior, 


and  he  was  in  charge. 

MR.  BRESS:  Not  this  man.  Davis  was.  This  man, 


Union,  was  his  associate. 
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THE  COURT :  I  think  he  can  testify  as  to  what 
“clearance  to  land”  means. 

3643  MR.  WARNER:  I  think  pilots  should  testify  to 
(-45)  what  “clearance  to  land”  means. 

THE  COURT:  And  you  have  said  that  to  me  before. 
Fine.  That  is  the  end  of  it,  gentlemen. 

MR.  BERNSTEIN:  It  is  a  question  of  mutual  under¬ 
standing,  so  that  pilots — 

THE  COURT :  You  can  bring  a  pilot  in,  too. 

MR.  GALIHER :  I  propose  to  ask  that  question. 

THE  COURT:  You  can  ask  what  is  meant  by  “clear¬ 
ance  to  land.” 

MR.  GALIHER:  It  is  one  of  the  questions  I  want  to 
ask. 

THE  COURT:  I  don’t  know  what  the  other  ques¬ 
tion  is.  What  is  the  next  one? 

MR.  GALIHER:  As  I  say,  the  record  establishes 
Tigner’s  recollection  was  refreshed  about  this.  If  there 
is  an  aircraft  on  downwind  leg  on  a  southerly  heading, 
and  it  receives  a  clearance  to  land,  what  does  it  mean? 

THE  COURT :  You  might  ask  it. 

MR.  WARNER:  Your  Honor,  I  submit,  I  unrefreshed 
his  recollection. 

THE  COURT:  If  I  am  in  error,  it  is  in  the  record. 

(Following  brief  recess:) 

3646  BY  MR.  GALIHER : 

Q  Mr.  Union,  before  going  into  the  questions 
that  I  started  before  recess,  you  mentioned  in  answer 
to  Mr.  Brass’  question  or  some  of  his  questions  that 
you  attended  a  meeting  or  conference  the  day  of  the 
accident  or  the  next  day  after  the  accident  in  one  of  the 
rooms  over  in  the  administration  building  at  the  airport 
and  the  terminal?  A  That  is  correct. 

Q  And  you  mentioned  it  was  your  recollection  that  a 
representative  of  Eastern  was  there?  A  As  I  recall 
it;  yes. 


I 
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Q  I  would  like  to  ask  you  if  you  can  identify  this 
gentleman : 

Mr.  Roerick,  will  you  please  stand? 

Do  you  recognize  him  as  the  gentleman  who  was  there? 
A  As  I  recall,  that  was  the  gentleman. 

Q  Thank  you,  Mr.  Roerick. 

As  a  matter  of  fact,  wasn’t  that  conference,  when  it 
was,  open  to  the  press,  and  there  were  a  number  of 
newspaper  reporters  there  and  a  number  of  other  per¬ 
sons  seeking  information  on  what  had  occurred?  A  As 
to  whether  it  was  open  to  the  press  or  not,  I  could  not 
answer.  However,  there  were  certainly  a  number  of 
people  there. 

Q  In  other  words,  there  were  a  number  of 
3647  people  apart  from  Mr.  Roerick  and  apart  from  rep¬ 
resentatives  of  the  CAA?  A  Yes,  sir. 

Q  Now,  Mr.  Union,  I  started  to  ask  you  this  question 
before  the  recess,  concerning  a  landing  clearance.  I 
asked  you,  Mr.  Union — first  of  all,  may  I  ask  you  this: 
Was  the  Eastern  plane  in  this  case  cleared  to  land?  Do 
you  know  that? 

MR.  BRESS :  Objection. 

THE  COURT:  Well,  if  he  knows. 

MR.  BRESS:  The  witness  already  said  he  didn’t 


know. 

THE  COURT:  Well,  I  don’t  know  that,  Mr.  Bress. 
BY  THE  COURT : 

Q  What  is  the  situation?  You  don’t  know?  A 


don’t  know. 

THE  COURT:  All  right. 
BY  MR.  GALIHER : 


I 


Q  Now,  Mr.  Union,  will  you  tell  us,  please,  if  the 
Eastern  plane  on  downwind  leg  was  cleared  to  land  for 
Runway  3,  will  you  tell  us,  please,  sir,  where  that  clear¬ 
ance  authorized  the  pilot  to  start  his  landing  operation 


from? 
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ME.  BRESS:  Objection;  on  the  ground  stated  at  the 
bench. 

BY  MR.  GALIHER : 

Q  Please  answer  the  question,.  Mr.  Union.  A  As 
soon  as  an  aircraft  is  cleared  to  land  on  downwind  leg, 
you  would  expect  him  to  commence  his  approach  as 
soon  as  practical  in  the  pilot’s  opinion. 

3648  Q  In  other  words,  that  means  that  whenever 
he  felt  he  could  start  to  make  his  turn — 

MR.  BRESS:  I  object  to  leading  on  direct  examina¬ 
tion. 

THE  COURT:  Do  not  lead,  Mr.  Galiher,  please. 

BY  MR.  GALIHER : 

Q  Would  you  explain  for  us  exactly  what  you  mean 
by  that,  Mr.  Union,  sir?  A  An  approach  procedure 
consists  of  downwind  leg  and  base  leg  and  a  final  leg, 
and  if  the  aircraft  is  cleared  to  land  on  the  downwind 
leg  opposite  the  airport  he  would  be  expected  to  expedite 
his  landing  by  making  as  short  an  approach  as  he  could 

make  consistent  with  safetv. 

•» 

Q  Will  you  explain,  Mr.  Union,  if  the  plane,  the  East¬ 
ern  537,  had  been  cleared  to  land  on  downwind  leg, 
where  he  would  have  been  expected  to  start  his  turn  into 
base  leg? 

MR.  BRESS:  Objection. 

THE  COURT:  He  has  already  answered  that.  I  took 
him  to  say  that  he  may  make  his  approach  consistent 
with  safety  at  any  time  after  clearance  to  land  has  been 
given;  isn’t  that  right? 

THE  WITNESS :  That  is  correct,  sir ;  yes,  sir. 

MR.  GALIHER :  That  is  all.  Thank  you,  sir. 

Cross-Examination 
BY  MR.  WARNER: 

Q  Mr.  Union,  this  answer  you  have  just  given 

3649  to  Mr.  Galiher,  is  that  procedure  which  you  have 
outlined  in  any  way  prescribed  in  a  regulation  of 
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the  CAA,  and  if  so,  give  me  the  number  of  the  regula¬ 
tion,  if  you  can?  A  There  is  no  regulation  that  I  know 
of  that  specifically  states  such.  j 

Q  Yes,  sir.  Now,  Mr.  Union,  what  pilots  would  then 
know  about  this  meaning  of  clearance  from  a  downwind 
leg?  What  pilots  would  know  what  they  were  supposed 
to  do  or  supposed  not  to  do,  if  anything?  A  Well,  any 
pilots  that  have  been  taught  how  to  fly. 

Q  In  other  words,  you  are  saying  that  if  a  plane  is 
given,  as  you  call  it,  clearance  to  land,  at  any  point  on  a 
downwind  leg,  he  would  know  to  come  right  in  and  land? 
A  Yes.  | 

Q  He  would  not  follow  a  prescribed  pattern  for  land¬ 
ing?  A  Well,  he  would  follow  the  prescribed  pattern 
and  still  come  in  and  land  as  expeditiously  as  he  could. 

Q  He  would  follow  the  prescribed  pattern?  A  De¬ 
pending  on  the  pattern. 

Q  Yes.  Now,  Mr.  Union,  do  you  by  any  chance  know 
a  pilot  by  the  name  of  Stephen  0.  Parkinson?  A  No,  I 
don’t  believe  I  do. 

Q  Would  this  help  you  identify  him  if  I  told  you 
that  on  November,  1949,  he  was  the  first  pilot  for 
3650  Eastern  Air  Lines?  A  I  recall  meeting  the  gen¬ 
tleman  that,  as  I  recall,  was  the  first  pilot  of 
Eastern  Air  Lines.  I  don’t  recall  his  name. 

Q  Yes,  sir.  Would  it  in  any  way  change  your  answer 
if  I  told  you  that  in  answrer  to  a  question  almost  identical 
to  the  one  that  Mr.  Galiher  put  to  you,  Captain  Parkin¬ 
son  answered :  “That  is  an  impossible  situation.  I  would 
never  be  given  clearance  at  that  point”? 

MR.  GALIHER:  I  object  to  that.  I  ask  that  it  be 
stricken  and  go  out,  and  the  jury  be  asked  to  disregard  it. 

As  I  informed  Mr.  Warner  at  the  bench  and  Mr.  Bress, 
Captain  Parkinson  would  be  produced  here  when  they 
desire  to  put  him  on  the  stand. 

THE  COURT:  Well,  of  course,  the  question  suffers 
from  a  disability  that  is  implicit  in  its  asking. 

You  say  that  Captain  Parkinson,  whoever  he  may 


1652  A 


happen  to  be,  gave  an  answer  to  a  question  almost  iden¬ 
tical  with  the  one  that  you  have  inquired  of  the  witness. 
Now,  if  there  is  a  difference  in  identity  of  the  questions, 
then  certainly  you  can’t  ask  the  witness  that  question. 
BY  MB.  WARNER: 

Q  Well,  then,  I  will  say  this:  Captain  Parkinson 
was  a  pilot  familiar  with  National  Airport  and  was  asked 
this  question — 

3651  MR.  GALIHER:  I  object.  I  hate  to  object 
but  this  is  not  proper  cross-examination,  what 

somebody  else  might  have  been  asked. 

MR.  WARNER:  Is  it  proper  for  me  to  ask  him  if 
another  expert  said  something  in  the  same  field,  and  if 
the  fact  that  that  expert  said  something  would  cause  him 
to  change  his  mind? 

THE  COURT:  I  know,  but  why  don’t  you  ask  the 
witness  the  question.  W'hat  was  the  question  asked  of 
the  witness? 

MR.  WARNER :  I  am  trying  to  ask  it. 

THE  COURT:  It  is  there,  isn’t  it? 

MR.  WARNER :  Yes. 

BY  MR.  WARNER : 

Q  “Captain,  one  other  question,  what  would  your  in¬ 
terpretation  be  of  a  transmission  from  the  tower,  ‘cleared 
to  land,  No.  1  to  land,’  when  you  are  given  that  trans¬ 
mission  west  of  the  field,  and,  let  us  say,  a  beam  to  the 
south  end  of  Runway  3  or  36  ?” 

MR.  GALIHER:  Now,  my  objection  is  that  there  is 
no  testimony  that  there  is  a  transmission  given,  and  I 
call  your  attention  to  the  fact  that  Mr.  Warner  read, 
cleared  to  land,  No.  1. 

That  is  not  the  clearance  here. 

THE  COURT:  It  is  not  the  same  question. 

MR.  WARNER:  I  submit  as  I  stated  before? 

THE  COURT:  You  submit? 

3652  MR.  WARNER:  It  is  in  substance. 

BY  THE  COURT: 
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Q  Mr.  Union,  let  me  ask  you  this  question:  There  is 
a  traffic  pattern  prescribed  for  planes  approaching  Na¬ 
tional  Airport  from  the  north;  correct?  A  Yes,  sir. 

Q  And  that  traffic  pattern  indicates  that  the  plane 
in  question  must  proceed  west  in  the  direction  of  the 
Pentagon,  and  then  fly  south,  downwind,  as  you  say,  be¬ 
yond  or  in  the  vicinity  of  the  Masonic  Memorial,  in  or 
around  Alexandria,  and  then  describing  it  as  going  east, 
and  then  an  S-turn,  and  come  in  and  make  final  approach 
to  the  runway  it  has  been  ordered  to  land  on?  A  That 
is  correct,  sir. 

Q  If  I  am  flying  a  plane  from  the  north,  and  I  get 
on  my  downwind  leg,  and  I  am  given  this,  either  by 
request  or  by  direction  without  request,  clearance  to 
land,  what  does  that  mean  in  your  parlance  and  in  your 
business  of  traffic  control  on  an  airport  of  the  character 
and  the  type  of  the  Washington  Airport?  A  If  the 
clearance  to  land  is  issued  on  the  downwind  leg  prior  to 
being  in  position  to  make  a  base  leg  for  safety  purposes, 
regardless  of  the  traffic  pattern  down  and  around  Alex¬ 
andria,  w’hich  is  a  noise  abatement  pattern,  if  he  can  cut 
inside  of  Alexandria  without  flying  over  Alexan- 
3653  dria,  and  if  he  can  be  cleared  to  land  in  such 
position,  he  may  if  he  can,  if  he  can  do  that,  and 
then  that  is  the  normal  thing  we  wrould  expect  him  to  do. 

Q  Well,  then,  do  I  understand  you  to  mean  that  the 
clearance  to  land  then  after  that  so-called  instruction  is 
given  is  a  matter  that  ultimately  is  resolved  by  the  pilot, 
having  in  mind  the  conditions  as  he  finds  them  at  the 
place  where  the  clearance  is  given?  A  That  is  correct, 
sir. 

BY  MR.  WARNER : 

Q  Mr.  Union,  in  answer  to  the  Court’s  last  question, 
you  stated  that  if  he  could  come  in  in  such  manner  that 
he  wrould  not  fly  over  Alexandria,  he  didn’t  have  to  pro¬ 
ceed  south  of  it;  is  that  right?  A  That  is  correct. 
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Q  Mr.  Union,  where  did  you  live  when  you  were  em¬ 
ployed  at  National  Airport?  A  Falls  Church,  Virginia. 

Q  Are  you  familiar  with  where  the  city  of  Alexandria 
commences  ?  A  Approximately. 

Q  Is  it  not  a  fact  that  the  boundary  lines  of  the  city 
of  Alexandria  commence  at  approximately  a  point  right 
in  here  (indicating)  ?  A  It  may  be.  We  are  not 
3654  making  reference  to  the  actual  city  boundary  in 
this  case. 

Q  Is  it  not  a  fact  that  this  entire  area  w'here  I  am 
now  bringing  my  hand  over  is  a  heavily  settled,  city 
area,  part  of  the  city  of  Alexandria?  A  It  may  be.  I 
am  not  that  familiar  with  it. 

Q  Is  it  not  a  fact  that  this  line  which  you  put  on 
this  chart  some  three  weeks  ago  extends  directly  over  a 
section  of  Alexandria  known  as  Lynhaven?  A  I  don’t 
know. 

Q  A  large  apartment  development  right  in  here?  A 
I  don’t  know.  I  never  heard  of  Lynhaven. 

Q  Or  St.  Auburn  Gardens?  Did  you  ever  hear  of 
that?  A  I  never  heard  of  either  one  of  them. 

Q  You  never  heard  of  either  one  of  them?  A  No. 

Q  Isn’t  it  a  fact,  Mr.  Union,  that  an  airplane  ap¬ 
proaching  to  a  landing  at  an  airport  is  as  a  general  rule 
not  given  clearance  to  land  until  the  runway  ahead  of 
him  is  clear  and  he  has  turned  from  his  base  leg  into 
his  final  leg  so  that  you  can  see  that  the  runway  ahead 
of  him  is  clear  and  that  the  space  between  him  and  the 
runway  is  clear,  and  then  you  give  him  clearance  to 
land?  A  The  relationship  of  the  aircraft  to  the  airport 
has  no  bearing  at  all  on  whether  he  is  cleared  to  land. 
Whether  the  runway  is  clear  has  a  direct  bearing 
on  it. 

3655  Q  You  say  it  has  no  bearing  on  where  the  air¬ 
craft  is  in  the  pattern?  A  That  is  correct. 

Q  He  might  conceivably  be  cleared  when  he  is  north 
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of  the  airport  somewhere — Beltsville?  A  That  is  cor¬ 
rect. 

Q  He  could  be  cleared  to  land  at  Beltsville  ?  A  That 
is  correct. 

Q  How  long  does  it  take  to  get  from  Beltsville  to 
National  Airport,  approximately?  A  I  don’t  remember. 

Q  You  don’t  remember?  A  I  can’t  recall  the  dis¬ 
tance.  ! 

Q  And  is  it  not  conceivable  that  an  aircraft  might 
check  in  over  Beltsville  and  immediately  following  that 
another  aircraft  might  check  in  stating,  I  am  £t  the 
Pentagon,  and  you  have  already  cleared  this  aircraft  at 
Beltsville  and  given  him  clearance  to  land,  as  you  say, 
some  15  miles  from  the  airport,  as  I  believe  Beltsville  is? 
A  That  is  correct;  that  is  why  that  is  not  a  good  con¬ 
trol  practice. 

Q  It  is  not  a  good  control  practice?  The  best  control 
practice  is  to  clear  him  when  there  could  not  be  any¬ 
thing  ahead  of  him  when  he  is  on  final  approach?  A 
No,  not  necessarily.  You  would  not  wait  that  long. 
3656  He  has  to  plan  his  base  leg  in  accordance  with 
what  position  he  is  to  land. 

Q  Would  the  fact  that  other  experts  in  the  field  state 
that  they  should  not  be  cleared  until  they  have  actually 
turned  on  to  final  approach  in  any  wrav  change  your 
answer? 

MR.  GALIHER:  I  object  to  that.  i 

THE  COURT:  Of  course,  other  experts  in  the  field, 
that  covers  a  multitude  of  people,  presumably. 

MR.  WARNER :  Do  you  want  me  to  be  specific^  Your 
Honor? 

THE  COURT:  If  you  have  somebody  there  that  is  an 
expert,  some  individual,  you  may  interrogate,  but  when 
you  say  other  experts,  that  covers  everything  from  A 
to  Z. 

MR.  WARNER:  I  am  back  to  Captain  Parkinson 
again. 


1656  A 


The  next  question  that  was  asked  him  after  he  had 
given  the  answer  as  to  an  impossible  situation,  the  ques¬ 
tion  was:  Why  is  that  impossible,  Captain? 

Answer : — 

THE  COURT:  Now,  Mr.  Warner,  I  don’t  think  you 
mean  what  you  just  said. 

MR.  WARNER:  What  do  you  mean,  sir? 

THE  COURT :  With  reference  to  the  impossible  situa¬ 
tion. 

MR.  WARNER:  I  was  quoting  from  this. 

THE  COURT:  I  don’t  think  you  meant  to  say  that  in 
the  presence  of  the  jury  again. 

MR.  WARNER:  Excuse  me.  I  will  read  the  exact 
answer. 

3657  MR.  GALIHER:  That  is  not  proper,  I  submit. 

If  Mr.  Warner  is  going  to  put  Captain  Parkinson 
on,  we  will  bring  him. 

MR.  WARNER:  That  is  exactly  what  I  want  to  do, 
Mr.  Galiher. 

THE  COURT:  If  you  want  to  do  it,  let  us  have  the 
man  on  the  stand  so  he  can  be  examined  and  cross- 
examined,  rather  than  resort  to  his  testimony  before 
the  CAB. 

MR.  WARNER :  I  am  only  trying  to  find  out. 

THE  COURT:  Then  I  will  exclude  it. 

MR.  WARNER:  If  it  might  in  any  way  change  this 
witness’  answer. 

That  is  all.  I  thank  you. 

THE  COURT :  All  right. 

Cross-Exa  m  ination 
BY  MR.  BRESS : 

Q  Mr.  Union,  does  a  traffic  controller  have  to  see 
the  plane  before  he  gives  landing  clearance?  A  No,  sir. 

Q  And  if  he  doesn’t  see  the  plane  but  gives  it  clear¬ 
ance,  then  the  controller  doesn’t  know  what  path  that 
plane  will  follow,  is  that  correct  if  your  interpretation 
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of  this  short  base  is  correct?  A  When  an  aircraft  is 
cleared  to  land,  it  means  that  there  is  no  one  ahead 

3658  of  him,  and  there  is  no  traffic  for  him  to  I  worry 
about,  and  we  don’t  actually  care  what  flight  path 

he  follows. 

Q  If  you  don’t  see  the  plane,  if  a  clearance  is  granted 
and  you  don’t  see  the  plane,  how  do  you  know  whether 
there  is  somebody  ahead  of  him  or  not?  A  Well,  that 
is  a  matter  of  control  practice,  where  you  would  not  issue 
landing  clearance  unless  you  were  sure  that  there  was 
no  one  ahead  and  that  the  runway  was  clear. 

Q  By  no  one  ahead,  you  mean  no  one  ahead  in  the 
pattern?  A  No  one  ahead  in  the  landing  sequence. 

Q  And  if  the  P-38  was  cleared  to  land  at  a  point 
about  three  or  four  miles  south  of  the  airport  and  on  the 
path  of  the  landing  pattern,  it  would  not  have  been 
proper  to  have  cleared  a  plane,  such  as  Eastern,  to 
make  a  shorter  approach,  would  it?  j 

MR.  O’DONOGHUE:  There  is  no  testimony  on  which 
this  question  can  be  based. 

MR.  BRESS:  An  abundance;  much  examination. 

THE  COURT:  Well,  now,  please. 

He  testified,  Mr.  Bress,  that  when  an  airplane  is 
cleared  to  land,  no  one  is  ahead  of  it,  and  the  runway  is 
clear,  and  no  one  is  ahead  of  him  in  landing  sequence. 

In  other  words,  I  draw  from  that,  what  you  have  said, 
that  he  is  first  to  land? 

3659  THE  WITNESS :  Yes,  sir. 

THE  COURT :  And  if  another  plane  is  !  given 
any  clearance  then  that  other  plane  is  second  or  third, 
as  the  case  may  be? 

THE  WITNESS:  Yes,  sir. 

MR.  BRESS :  That  is  not  my  last  question.  j 

Would  you  read  it,  Mr.  Reporter? 

THE  COURT:  Well,  your  last  question—  I  under¬ 
stood  the  witness  to  say  that  there  was  a  sequence,  it 
wasn’t  a  question  of  simultaneous  action,  but  there  was 
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a  sequence,  one  plane  was  first,  and  then  the  next  plane 
second,  and  both  planes  got  cleared  to  land  in  that 
sequence.  Is  that  your  point? 

THE  WITNESS :  That  is  correct. 

MR.  BRESS:  Yes  but  I  was  adopting  for  a  moment 
some  of  the  other  testimony  in  the  case,  that  the  P-38 
vras  cleared  to  land,  and  now  I  am  adopting  the  other 
assumption,  that  the  DC-4  received  clearance. 

THE  COURT :  Well,  very  well. 

MR.  BRESS:  Would  you  read  the  question? 

I  think  it  was  probably  more  accurate  than  what  I 
said. 

MR.  O’DONOGHUE:  I  objected  to  that  because  there 
is  no  testimony  to  support  it. 

THE  COURT:  Well,  on  the  assumption  of  Mr.  Bress, 
he  may  answer. 

THE  WITNESS:  If  an  aircraft  is  three  or 
3660  four  miles  south  of  the  airport,  on  the  path  of  the 
traffic  pattern,  and  reports  his  position  as  such, 
having  been  cleared  into  the  traffic  pattern,  and  is  cleared 
to  land,  at  that  point,  he  is  then  No.  1,  and  any  aircraft 
that  w^ould  then  report  downwind  west  of  the  field,  would 
be  then  No.  2,  and  vrould  be  two  to  land,  on  base  leg 
south  of  Alexandria. 

BY  MR.  BRESS : 

Q  Precisely,  but  assume  that  the  Eastern  plane  west 
of  the  field  does  not  report  his  position,  assuming  that, 
then  it  would  not — if  it  had  received  a  clearance  before 
arriving  on  downwind  leg,  such  a  clearance  w’ould  not 
mean  that  it  would  have  the  right  to  make  a  short  ap¬ 
proach;  is  that  correct? 

MR.  GALIHER:  I  object.  There  is  no  such  testi¬ 
mony. 

MR.  BRESS:  If  the  Court  please,  there  was  at  least 
10  to  15  times. 

THE  COURT:  Well,  now— 

MR.  BRESS:  You  don’t  want  to  hear  me? 
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MR.  GALIHER :  There  is  no  such  testimony. 

MR.  BRESS:  Mr.  Galiher  says  that  there  was  not. 
I  submit  that  there  was  before  on  downwind  leg. 

THE  COURT:  I  have  heard  the  objection,  and  I 
think  I  understand  it. 

He  may  answer. 

THE  WITNESS:  Would  you  read  the  question  again, 
please? 

3661  MR.  BRESS:  Read  the  question. 

(Pending  question  read.) 

THE  WITNESS :  That  is  correct. 

BY  MR.  BRESS : 

Q  In  other  words,  we  are  to  understand  your  testi¬ 
mony  here  this  afternoon,  that  a  plane  cleared  to  land, 
to  mean  that  your  interpretation  of  the  right  to  make  a 
short  approach  is  only  where  the  plane  receives  a  clear¬ 
ance  to  land  when  it  is  on  downwind  west  of  the  field? 
A  Or  prior  to  that ;  yes,  sir.  i 

Q  And  if  he  gets  a  clearance  to  land  when  he  is  over 
the  Capitol,  you  mean  that  he  can  disregard  the  traffic 
pattern  and  come  in  on  the  runway  in  the  shortest  pos¬ 
sible  way?  A  He  would  not  be  authorized  to  fly  con¬ 
trary  to  the  flow  of  traffic.  The  traffic  pattern  is  just  a 
pattern.  It  is  not  a  place  that  you  fly  on  the  ground, 
like  a  road. 

Q  Is  a  plane  that  comes  from  the  area  of  the  Capitol 
or  the  Congressional  Library,  and  crosses  the  field  toward 
the  tower  itself,  headed  southwesterly,  is  that  within  the 
flow  of  traffic  as  indicated  by  the  traffic  pattern?  A  No. 

Q  That  is  contrary  to  the  flow  of  traffic,  is  it  not?  A 
That  is  correct. 

Q  And  if  there  was  a  clearance  issued,  and  the  plane 
at  that  time  was  flying  over  the  tower,  or  flying 

3662  over  the  river,  headed  toward  the  tower,  you  would 
not  mean  that  plane  would  have  the  right  to  do 

what  other  planes  would  have  to  do  when  they  get  clear¬ 
ance  downwind  leg;  is  that  correct?  A  No;  you  can’t 
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make  any  answer  that  covers  a  situation  as  general  as 
that. 

An  aircraft  is  told  to  report  at  the  point  on  the  traffic 
pattern,  and  he  is  cleared  into  the  pattern,  and  told  to 
report  at  a  point  in  the  pattern. 

Q  Now,  assume  that  the  plane  is  not  requested  to  re¬ 
port  into  the  pattern,  nor  does  it  report  into  the  pattern, 
do  we  understand  then  that  the  clearance  to  land,  if 
given,  does  not  give  it  the  right  to  deviate  from  the  pat¬ 
tern  and  make  a  short  approach;  is  that  correct?  A 
Let  me  see  if  I  understand  the  question  correctly. 

MR.  BRESS:  Read  it  back.  I  think  I  stated  it  the 
way  I  wanted  to. 

(Pending  question  read.) 

THE  WITNESS:  Now,  this  aircraft  has  been  cleared 
to  enter  the  traffic  pattern.  It  doesn’t  report  in  any 
place,  nor  has  it  been  instructed  to  report  in  any  place? 
BY  MR.  BRESS : 

Q  That  is  correct.  A  Now,  the  tower  initiates  the 
landing  clearance;  is  that  correct? 

3663  Q  Yes.  A  At  a  point  where  the  plane  is  in 
the  traffic  pattern? 

Q  At  a  point  that  is  uncertain.  We  don’t  know  where 
it  is.  A  Well,  it  cannot  just  be  done  that  way. 

Q  That  is  correct. 

If  a  plane — this  is  basic.  If  a  plane  has  not  had  clear¬ 
ance  to  land  and  it  approaches  an  airport,  it  is  set  in  the 
traffic  pattern  until  it  gets  clearance?  A  That  is  cor¬ 
rect. 

THE  COURT:  I  thought  you  said — to  straighten  out 
my  own  mind — that  clearance  to  land  is  simply  that  no 
one  was  ahead  of  him  in  the  landing  sequence? 

THE  WITNESS:  That  is  correct;  yes,  sir. 

THE  COURT:  And  therefore  he  is  first  for  the  land¬ 
ing? 

THE  WITNESS:  Yes,  sir. 
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THE  COURT:  Now,  if  somebody  else  is  given  clear¬ 
ance  to  land,  and  that  somebody  is  No.  2  in  the  landing 
sequence — 

THE  WITNESS:  Well,  the  second  aircraft  is  never 
given  a  landing  clearance.  He  is  told  that  he  is  No.  2,  not 
cleared  to  land,  but  No.  2. 

THE  COURT:  No.  2  for  what? 

THE  WITNESS :  Just  plain  No.  2,  to  land. 

THE  COURT :  Then  he  presumably  knows  he  is  going 
to  be  No.  2,  that  there  must  be  somebody  ahead  of  him 
who  is  No.  1? 


3664  THE  WITNESS :  That  is  correct,  and  you 
would  continue  to  say,  You  are  No.  2  to  land,  fol¬ 
lowing  so  and  so,  and  where  he  is. 

THE  COURT :  All  right. 

BY  MR.  BRESS : 

Q  Mr.  Union,  you  said  that  even  where  the  clearance — 
you  said  that  where  a  clearance  is  given  when  the  plane 
is  on  downwind  leg,  that  he  can  make  a  short  approach, 
and  you  said  consistent  with  safety. 

By  that  do  you  mean  that  it  is  the  duty  of  the  plane 
to  keep  a  lookout  for  other  planes  in  the  vicinity?  A 
I  was  referring  to  the  responsibility  of  the  aircraft  cap¬ 
tain  to  fly  his  airplane  in  a  safe  manner  as  far  as  making 
too  short  a  turn,  for  example,  or  having  to  land  from  a 
short  approach. 

Q  You  don’t  mean  that  there  was  no  duty  on  the  part 
of  the  captain  after  he  gets  a  clearance  to  keep  a  lockout 
for  other  planes  to  avoid  collision?  A  No  more  than  is 
implied  or  stipulated  in  the  regulations. 

Q  And  there  would  be,  in  your  opinion,  no  greater 
obligation  upon  such  a  captain  when  he  knows  that  by 
making  a  short  approach  he  is  not  complying  or  is  deviat¬ 
ing  from  the  prescribed  landing  pattern?  A  That  would 
have  no  bearing  on  it. 

3665  Q  The  prescribed  landing  pattern  that  I  have 
just  referred  to  is  one  that  aji  itinerant  aircraft 
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or  plane  coming  in  for  the  first  time  would  be  aware  of; 
is  that  correct?  A  That  is  right. 

Q  And  if  a  plane  received  clearance  to  land,  that 
plane  would  follow  the  prescribed  landing  pattern,  would 
it  not?  A  Yes,  sir. 

Q  And  if  what  you  are  telling  us,  is  that  you  have  a 
practice  here  that  planes,  if  they  are  at  a  certain  point, 
receive  landing  clearance,  and  they  just  deviate  from  the 
pattern  and  make  a  short  approach;  is  that  correct?  A 
In  the  case  of  an  aircraft  that  flies  in  and  out  constantly, 
you  would  not  specify  it  specifically. 

Q  But  an  aircraft  that  doesn’t  come  in  frequently, 
such  as  a  plane  that  comes  in  occasionally,  or  if  I  fly  my 
private  plane  in  from  New  York,  and  I  was  cleared  to 
land  as  I  pass  downwind  on  the  west  side  of  the  airport, 
you  would  not  know  whether  I  was  going  to  make  a 
short  approach  or  going  south  of  Alexandria;  is  that 
right?  A  If  I  cleared  you  to  make  a  short  approach, 
and  I  thought  you  were  not  familiar  with  the  procedure, 
I  would  specify  that  you  were  cleared  to  land  over  the 
Potomac  Railroad  Yards. 

Q  As  a  matter  of  fact,  you  have  a  standard 
3666  phraseology  prescribed  by  the  Civil  Aeronautics 
Administration,  do  you  not,  which  tells  you  what 
words  to  use  if  you  want  to  authorize  a  pilot  to  make  a 
short  approach?  A  We  have  standard  phraseology; 
yes,  sir. 

Q  That  means  something,  does  it?  A  It  means  that 
if  it  fits  the  situation,  you  are  to  use  the  standard  phrase¬ 
ology. 

Q  Whenever  it  is  desired  that  the  pilot  lengthen  the 
downwind  leg,  the  following  phraseology  will  be  used,  in 
all  caps — I  read  the  wrong  paragraph,  the  preceding  par¬ 
agraph. 

Whenever  it  is  desired  that  the  pilot  shorten  the  down¬ 
wind  leg  the  following  phraseology  will  be  used,  in  all 
caps,  make  short  approach. 
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Now,  that  is  something  that  the  Army,  Navy,  and 
civilian  pilots  are  supposed  to  be  familiar  with,  aren’t 
they?  A  That  is  correct 

Q  And  your  instructions  to  tower  operators  is  to 
comply  with  that  language,  is  it  not?  A  That  is  cor¬ 
rect. 

Q  And  therefore  in  compliance  with  this  language,  if 
you  want  to  tell  a  plane  how  to  make  a  short  approach, 
this  tells  you  how  to  do  it?  A  That  is  correct,  j 

*  •  *  • 

3667  BY  MR.  GALIHER:  j 

Q  Mr.  Bress  asked  you  if  the  type  of  approach 
from  downwind  leg,  which  the  Eastern  plane  made  in 
this  case,  was  a  practice — 

MR.  BRESS:  Objection.  All  right;  finish  the  ques¬ 
tion. 

BY  MR.  GALIHER: 

Q  Was  a  practice,  a  type  of  approach,  and  a  practice 
followed  at  Washington  National  Airport  at  that  time? 

MR.  BRESS:  Objection,  if  the  Court  please,  on  the 
ground  that  it  is  beyond  the  previous  examination,  and 
the  additional  ground  that  what  the  practice  is  is  not 
competent.  The  practice  may  be  a  negligent  practice, 
and  therefore  it  is  not  admissible  to  prove  any  right  to 
deviate  from  the  prescribed  pattern. 

MR.  GALIHER :  I  am  simply  asking  something  about 
what  Mr.  Bress  brought  out  in  his  examination,  Your 
Honor. 

THE  COURT :  He  may  answer. 

THE  WITNESS :  Yes,  it  is  a  practice. 

BY  MR.  GALIHER: 

Q  And  that  was  followed  by  aircraft  for  a  long  time 
prior  to  November  1,  1949? 

MR.  BRESS:  Objected  to  as  leading  on  redirect  ex¬ 
amination,  and  on  the  further  ground  that  the  practice 
is  not  competent. 
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THE  COURT:  Well,  we  have  had  that  disposed 

3668  of,  haven’t  we?  All  right 

MR.  BRESS :  Objected  to  as  leading  on  redirect 
examination. 

BY  MR.  GALIHER : 

Q  Will  you  answer  that?  A  It  was  the  practice  all 
the  time  that  I  was  at  Washington  Airport. 

MR.  GALIHER:  Thank  you,  sir. 

MR.  O’DONOGHUE:  May  I  ask  a  question? 

THE  COURT :  Yes. 

BY  MR.  O’DONOGHUE : 

Q  May  more  than  one  plane  be  cleared  to  land  at  one 
time?  A  No,  sir. 

Q  So  that  when  a  person  is  told  he  is  No.  2  to  land, 
that  is  not  a  clearance  to  land,  is  it?  A  No,  sir. 

Q  And  there  has  to  be  some  further  instructions  be¬ 
fore  there  is  actually  clearance  to  land;  is  that  right? 
A  That  is  correct. 

MR.  O’DONOGHUE :  That  is  all. 

BY  MR.  WARNER : 

Q  One  question:  Planes  apparently  are  cleared  two, 
three,  four,  or  five  to  land,  as  the  case  may  be,  are 

3669  they  not?  A  Yes,  sir. 

Q  You  say  they  must  receive  some  further  in¬ 
structions;  is  that  correct?  A  Yes. 

Q  And  that  is  a  clearance  to  land  when  they  turn  into 
final  approach  normally,  is  it  not?  A  Landing  clear¬ 
ance  is  given  the  aircraft  when  the  preceding  aircraft 
cleared  has  landed,  regardless  of  the  position  of  the  No. 
2  man. 

Q  Do  the  planes  who  are  in  this  sequence  somewhere 
always  get  the  names  of  the  aircraft  ahead  of  him?  A 
Yes. 

Q  In  other  words,  if  I  were  No.  5  to  land,  would  I 
be  told  that  there  was  an  Eastern,  American,  National, 
and  what  have  you  ahead  of  me,  or  what  would  I  be  told? 
A  You  would  be  told  you  were  No.  5  to  land  following, 
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and  given  the  description,  the  position  and  type  of  air¬ 
craft  of  No.  4,  so  that  you  could  space  yourself  behind. 

Q  You  would  not  necessarily  enumerate  all  the  air¬ 
craft  to  follow?  A  No. 

•  •  •  * 

3673  Richard  V.  Rhode, 

called  as  a  witness  by  counsel  for  defendant  United 
States  of  America,  and  being  first  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

i 

Direct  Examination 
BY  MR.  O’DONOGHUE : 

Q  Your  name  is  Mr.  Richard  V.  Rhode — R-h-o-d-e,  is 
it?  A  That  is  correct. 

Q  And  what  is  your  address,  sir?  A  6785  Bradley 
Boulevard,  Bethesda,  Maryland. 

Q  Will  you  try  to  keep  your  voice  loud,  Mr.  Rhode, 
because  all  of  these  people  are  interested,  and  so  are  the 
rest  of  us. 

And  what  is  your  occupation,  Mr.  Rhode?  A  I  am 
Assistant  Director  for  Research,  of  the  National  Advis¬ 
ory  Committee  for  Aeronautics. 

Q  And  what  is  that,  please,  the  committee?  What  is 
the  committee,  if  you  could  tell  us  briefly?  A  The  Na¬ 
tional  Advisory  Committee  for  Aeronautics  is  an  inde¬ 
pendent  government  agency  which  has  responsibility  for 
the  conduct  of  fundamental  aeronautical  research. 

3674  It  maintains  three  principal  laboratories — one  at 
Langley  Field,  Virginia,  one  at  Cleveland,  one  at 

Moffat  Field,  California,  a  high  speed  research  station  at 
Edwards  Air  Force  Base,  California,  and  a  rocket  test 
station  at  Wallops  Island,  Virginia.  j 

We  have  a  total  staff  of  close  to  eight  thousand  people, 
and  we  have  a  headquarters  group  of  about  150  here  in 
Washington,  of  which  I  am  one  of  the  members. 
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Q  Will  you  state  what  your  education  and  background 
is,  please,  Mr.  Rhode?  A  Yes.  I  was  graduated  from 
the  University  of  Wisconsin  in  1925. 

Q  That  is,  in  the  field  of  aerodynamics. 

THE  COURT:  You  were  graduated  from  the  Univer¬ 
sity  of  Wisconsin,  in  when,  sir? 

THE  WITNESS :  In  1925. 

THE  COURT :  Bachelor  of  Science,  or  what  ? 

THE  WITNESS:  Bachelor  of  Science  in  mechanical 
engineering. 

I  started  employment  with  the  National  Advisory  Com¬ 
mittee  for  Aeronautics  as  a  junior  aeronautical  engineer 
in  the  fall  of  1925,  and  since  then  I  have  held  positions 
of  increasing  responsibility.  For  about  eight  years  at 
our  Langley  laboratory  I  was  chief  of  our  Aircraft  Loads 
Division. 

*  *  •  • 

3675  THE  WITNESS :  As  chief  of  the  aircraft  loads 
division  at  our  Langley  laboratory  for  a  period 

of — 

MR.  BRESS:  I  don’t  believe  the  witness  ought  to  be 
reading  from  any  document  in  answering  the  question. 

THE  COURT:  I  assume  if  it  is  his  owm  background 
and  lie  wants  to  refresh  his  recollection,  you  wouldn’t 
object. 

MR.  BRESS :  If  that  is  what  it  is. 

THE  COOT:  That  is  what  it  is,  isn’t  it,  for  the 
purpose  of  refreshing  your  recollection  as  to  your  back¬ 
ground  over  the  period  of  the  past  25  years? 

THE  WITNESS:  That  is  the  reason  I  have  this,  be¬ 
cause  there  are  so  many  memberships  and  patents  and 
inventions  and  papers  and  honors  and  awards  that  it  is 
impossible  for  me  to  keep  them  all  in  my  mind. 

THE  COURT :  Well,  that  is  a  good  reason.  All  right, 
sir. 

THE  WITNESS:  As  Chief  of  the  Aircraft  Loads 
Division  at  our  Langley  laboratories,  I  had  responsibil- 
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ity  for —  i 

3676  MR.  BRESS:  What  kind  of  a  division  is  that? 

THE  WITNESS:  Aircraft  loads — 1-o-a-d-s, 

I  had  responsibility  for  the  research  on  the  structural 
loads  applying  to  the  various  types  of  aircraft,  both  in 
flight  and  in  landing.  The  structural  loads,  of  course,  are 
the  forces  that  are  brought  to  bear  in  the  operating  con¬ 
ditions  of  the  aircraft. 

Also  I  had  charge  of  research  in  atmospheric  turbu¬ 
lence. 

The  division  at  that  time  had  about  120  people  in  it,  of 
which  55  were  aeronautical  research  scientists. 


My  activities  included  investigations  on  numerous  occa¬ 
sions,  or  participation  in  investigations,  of  accidents  of 
one  kind  or  another.  I  have  been  called  in  as  an  expert 
by  the  Navy,  by  the  Air  Force,  by  the  Civil  Aeronautics 
Board,  to  assist  in  the  determination  of  causes  of  acci¬ 
dents,  in  many  instances. 

I  have  held  memberships  on  the  following  committees 
and  boards : 


The  NACA  Committee  on  Operating  Problems ; 

The  NACA  Subcommittee  on  Aircraft  Loads ; 

The  NACA  Subcommittee  on  Meterological  Problems; 
The  NACA  Special  Subcommittee — as  chairman  of  this 
one — to  Survey  the  Technique  and  Equipment  for  Elastic 
Examinations  of  Large  Aircraft  Structures. 

Also  I  was  chairman  of  the  NACA  Panel  on 


3677  Static  and  Fatigue  Strength  Research  on  IWar 
Surplus  Airplanes. 

I  was  a  member  of  the  ANC-1 — that  is,  Army-Navy- 
Civil — Panel  on  Flight  Loading  Conditions. 

Also  the  ANC-2  Technical  Panel  on  Ground  Loads. 

I  hold  a  patent  jointly  with  Doctor  H.  J.  E.  Reid  on  a 
V-G  recorder,  which  is  an  instrument  used  for  statistical 
measurements  of  flight  loads  and  air  speeds. 

I  currently  have  patent  applications  in  for  horizontal 
tail  fins  for  wing  tip  fuel  tanks  and  for  double-swept 
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wings  for  aircraft. 

In  1937  I  received  a  Wilbur  Wright  Medal  from  the 
Society  of  Automotive  Engineers  for  the  best  paper  on 
aerodynamics,  structures,  or  power  plants  presented  be¬ 
fore  any  meeting  of  the  Society  during  the  year.  The 
title  of  that  paper  was  Gust  Loads  on  Airplanes. 

I  am  also  a  member  of  Pi  Tau  Sigma,  Honorary  Me¬ 
chanical  Engineering  Society. 

I  am  the  author  of  no  books,  but  of  some  90  reports  on 
research  projects,  of  which  these  are  typical : 

“Some  Tests  and  Calculations  Pertaining  to  the  Dive 
Path  and  to  Wing  and  Tail  Loads  in  the  Accident  to 
C-54B  Airplane,  NC-88814,  near  Bainbridge,  Maryland, 
1947.” 

“Correlation  of  Flight  Data  on  Limit  Pressure  Coeff- 
cients  and  Their  Relation  to  High-Speed  Burbling 
3678  and  Critical  Tail  Loads,  1944.” 

“Frequency  of  Occurrence  of  Atmospheric  Gusts 
and  of  Related  Loads  on  Airplane  Structures,  1944.” 

“Observations  of  Compressibility  Phenomena  in  Flight.” 

I  might  interj’ect  here,  if  I  didn’t  say  so  at  the  outset, 
that  I  am  not  the  sole  author  of  some  of  these  reports; 
and  I  am  quoting  in  some  of  these  instances  as  a  co¬ 
author — either  the  senior  or  second  author. 

“Condensation  Trails — -Where  They  Occur  and  What 
Can  be  Done  About  Them,  1942.” 

“Notes  on  Prediction  and  Elimination  of  Exhaust-Type 
Condensation  Trails,  1942.” 

“A  Semi-Rational  Criterion  for  Unsymmetrical  Gust 
Loads,  1941.” 

“Effect  of  Rainfall  on  Flight  of  Airplanes,  1940.” 

“Airfoil  Section  Characteristics  as  Applied  to  the  Pre¬ 
diction  of  Air  Forces  and  Their  Distribution  on  Wings, 
1938.” 

“Flight  Tests  of  the  Drag  and  Torque  of  the  Pro¬ 
peller  in  Terminal-Velocity  Dives,  1937.” 

“Summary  of  Published  Articles  on  the  Graphical  Polar 
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Method  for  the  Solution  of  Beam-Column  Problems, 
1935.” 

“The  Influence  of  Tip  Shape  on  the  Wing  Load 

3679  Distribution  as  Determined  by  Flight  Tests,  1934.” 

“A  Method  for  Calculating  the  Terminal  Velocity 
of  Airplanes,  1931.” 

“Preliminary  Study  of  Applied  Load  Factors  in  Bumpy 
Air,  1931.” 

“A  Method  for  Computing  Lading-Edge  Loads,  1931.” 
“The  Pressure  Distribution  Over  the  Wings  and  Tail 
Surfaces  of  a  PW-9  Pursuit  Airplane  in  Flight,  1930.” 

“The  Pressure  Distribution  Over  the  Horizontal  and 
Vertical  Tail  Surfaces  of  the  F6C-4  Pursuit  Airplane  in 
Violent  Maneuvers,  1929.” 

“Mass  Distribution  and  Performance  of  Free-Flight 
Models,  1927.”  j 

THE  COURT:  May  I  interrupt  here?  The  witness  is 
offered  as  an  expert  in  the  field  of  aerodynamics? 

MR.  O’DONOGHUE:  Yes,  Your  Honor. 

MR.  BRESS:  I  couldn’t  follow  all  these  articles. 
THE  COURT :  Do  you  want  him  to  go  forward,  or  do 
you  want  me  to  make  a  ruling  as  to  his  qualifications? 

MR.  BRESS:  I  would  like  to  interrogate  about  the 
field  of  aerodynamics. 

THE  COURT:  You  may  go  forward,  sir.  You  may 
continue. 

THE  WITNESS :  Thank  you,  sir. 

3680  Now  as  to  my  present  duties,  as  stated  at  the 
outset,  I  am  Assistant  Director  of  Research  of  the 

National  Advisory  Committee  for  Aeronautics — generally 
known  in  the  field  of  aviation  as  the  NACA.  In  this  ca¬ 
pacity  I  supervise  basic  research  in  the  field  of  aircraft 
construction,  which  consists  of  coordinating  and  accom¬ 
plishing  the  objectives  set  forth  hv  the  technical  Commit¬ 
tee  on  Aircraft  Construction,  and  the  following  subcom¬ 
mittees  : 

Aircraft  Structures,  Aircraft  Structural  Materials,  Air- 
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craft  Loads,  Vibration  and  Flutter. 

The  same  thing  might  be  said  for  my  position  relative 
to  the  Committee  on  Operating  Problems.  I  also  have 
cognizance  of  research  on  what  we  call  operating  prob¬ 
lems,  which  involves  largely  research  on  matters  pertain¬ 
ing  to  safety.  For  example,  we  make  full-scale  tests  to 
determine  how  fires  start  and  develop  in  airplane  crashes. 
We  study  the  lightning  hazard,  the  atmospheric  turbu¬ 
lence  and  various  problems  pertaining  to  the  efficiency  and 
safety  of  aircraft  operations. 

In  order  to  maintain  a  balance  among  the  research  pro¬ 
grams  of  the  NACA  within  these  fields,  I  have  to  recon¬ 
cile  the  demand  for  new  research  programs  by  govern¬ 
mental  agencies  and  private  industry  with  the  personnel 
and  facilities  available,  determine  programs  that  may  be 
expanded,  examine  the  results  of  previous  pro- 

3681  grams  to  determine  applicability  to  new  programs 
posed. 

And  I  could  go,  sir,  at  considerable  length,  on  my  pres¬ 
ent  duties. 

#  *  *  • 

BY  MB.  BRESS : 

Q  Have  you  studied  aerodynamics?  A  Yes,  sir.  I 
might  qualify  that.  No,  no  qualification  is  needed.  I 
have  studied  aerodynamics. 

#  •  *  * 

Q  I  didn’t  quite  understand  this  discussion  of  a  re¬ 
search  or  supervisory  work  in  connection  with  structures, 
loads,  operating  problems.  All  I  want  to  know  from  you 
is  what  has  that  got  to  do  with  aerodynamics?  A  It 
has  everything  to  do  with  it,  sir.  The  work  that  I 
supervise  at  our  Langley  Field  laboratory  involves  the 
application  of  some  of  the  most  difficult  branches  of 
aerodynamics. 

For  example,  the  average  so-called  aerodvnami- 

3682  cist  concerns  himself  primarily  with  theories  of 
steady  flow  phenomena.  That  is  to  say,  conditions 
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are  not  presumed  to  change  with  time.  In  some  of  the 
more  complex  flight  situations  we  have  to  consider  the 
time  variable,  and  the  aerodynamic  forces  are  modified, 
because  the  angle  of  attack  of  the  wing  might  quickly 
change,  as  in  a  gust  or  in  a  maneuver. 

Q  Have  you  written  any  articles  or  books  on  the  sub¬ 
ject  of  aerodynamics?  A  I  have  written  many  articles, 
some  of  which  I  have  quoted,  or  cited,  in  which  aerody¬ 
namics  has  been  applied,  in  the  studies  and  the  ihvesti- 
gations. 

Q  Have  you  written  or  published  anything  in  the  field 
of  aerodynamics  itself?  A  I  am  not  sure  what  your 
question  means.  If  I  assume  that  you  mean,  have  I  writ¬ 
ten  a  book  on  aerodynamics  for  the  use  of  students,  the 
answer  is  no. 

i 

Q  I  didn’t  ask  you  that.  A  I  know  that. 

Q  Then  why  did  you  suggest  I  was  asking  if  you 
wrote  a  book  for  use  of  students?  A  I  am  trying  to 
determine  what  the  meaning  of  your  question  is.  Per¬ 
haps  I  should  just  let  you  rephrase  it  or  say  it  again. 

Q  I  asked  whether  you  published  anything  in 
3683  the  field  of  aerodynamics.  A  Yes. 

Q  Dealing  with  aerodynamic  problems.  A  Yes. 

Q  And  what  is  that,  and  who  published  it?  A  The 
National  Advisory  Committee  for  Aeronautics. 

•  i 

Q  All  right.  Give  me  the  name  of  the  article  and  the 
time  when  it  was  published  and  where  it  can  be  found. 
When  you  say  “published,”  you  mean  something  printed 
and  circulated,  not  something  of  a  report  typed  Up  and 
put  in  a  desk?  A  Yes;  that  is  right. 

Q  All  right.  A  Well,  I  can  read  you  a  few.  I  don’t 
have  a  complete  list  here. 

Q  I  want  to  know  about  the  field  of  aerodynamics. 
A  “Correlation  of  Flight  Data  on  Limit  Pressure  Co¬ 
efficients” — 

Q  Let  me  get  that — “Correlation  of  Flight  Data” — 
A  “Correlation  of  Flight  Data  on  Limit  Pressure  Co- 
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efficients  and  Their  Relation  to  High-Speed  Burbling  and 
Critical  Tail  Loads.” 

Q  High  speed  burbling?  A  B-u-r-b-l-i-n-g. 

Q  You  are  dealing  there  with  a  specific  problem 

3684  that  involves  some  application  of  some  principles 
of  aerodynamics?  A  Yes,  sir. 

Q  Right.  Have  you  written  anything  or  caused  any¬ 
thing  to  be  published  in  the  field  of  aerodynamics  itself? 
A  Well,  the  paper  I  just  cited  was  an  example,  yes. 

Q  Where  is  that  published?  A  That  is  a  technical 
paper  published  by  the  National  Advisory  Committee 
for  Aeronautics.  I  don’t  happen  to  have  the  number  of 
the  report  here;  but  it  can  be  identified  by  my  name  and 
by  title. 

Q  Is  it  in  any  book?  A  No.  These — 

Q  Is  it  a  typewritten  report?  A  No;  they  are 
printed  reports.  Our  NACA  publications  have  several 
forms.  We  put  out  what  we  call  technical  reports,  which 
are  printed  by  the  Government  Printing  Office,  and  they 
are  available  to  the  public  for  a  small  sum,  such  as  10 
to  25  cents,  and  so  on. 

Then  we  have  the — 

Q  And  is  this  such  a  report?  A  No;  this  one  is  not 
such  a  report. 

Q  I  am  trying  to  get  where  this  one  can  be  found. 
A  You  can  apply  to  the  National  Advisory  Committee 
for  Aeronautics  and  they  will  give  you  a  copy,  free. 

Q  I  see.  Then  this  is  published,  but  it  is  within 

3685  your  own  agency,  where  it  must  be  obtained.  A 
If  I  may  go  on,  I  just  mentioned  one  form  of 

publication  was  the  technical  report,  which  is  the — 

Q  I  don’t  want  to  get  to  the  technical  report  yet,  sir. 
I  want  to  get  to  this  particular  one  you  have  referred  to. 
I  want  to  know  where  I  might  get  it.  A  You  can  get  it 
by  application  to  the  National  Advisory  Committee  for 
Aeronautics,  1724  F  Street,  Northwest,  Washington  25, 
D.  C. 
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Q  And  that  is  where  your  office  is?  A  Yes*  sir. 

Q  So  that  I  apply  for  it  at  your  office?  Is  that  cor¬ 
rect?  A  At  the  NACA  offices.  You  wouldn’t  come  to 
my  personal  office. 

Q  What  was  the  year  of  publication?  A  Nineteen 
forty-four. 

Q  All  right.  Now  tell  us  about  the  technical  report. 
What  technical  report,  if  any,  have  you  ever  caused  to  be 
published  in  the  field  of  aerodynamics?  A  Well,  again 
there  are  several.  As  I  say,  I  don’t  have  the  type  of  re¬ 
port  or  the  numbers  listed  here.  I  only  have  the  titles 
and  the  dates. 

Q  Do  you  understand  my  question,  sir?  I  am  asking 
for  reports  in  the  field  of  aerodynamics.  A  Yes. 
3686  Q  All  right.  You  have  read  off  to  us  a  lot  of 
long  titles  of  reports.  I  would  like  to  know  which 
ones,  if  any,  are  in  the  fields  of  aerodynamics,  because  I 
would  like  to  get  those  reports.  A  All  right.  The  one 
I  just  pointed  to  was  one.  The  next  one — “Frequency  of 
Occurrence  of  Atmospheric  Gusts  and  of  Related  Loads 
on  Airplane  Structures” — dated  1944,  contains  an  appli¬ 
cation  of  aerodynamics. 

Q  I  didn’t  ask  you,  sir,  about  the  application  in  some 
article  of  aerodynamics. 

THE  COURT :  Mr.  Bress,  we  are  only  concerned  with 
the  witness’  competency  in  the  field  proffered  for — isn’t 
that  right? 

MR.  BRESS:  Yes;  but — 

THE  COURT :  He  has  testified  he  is  Assistant  Direc¬ 
tor  of  Research  of  the  National  Advisory  Committee  for 
Aeronautics,  and  I  will  assume  aeronautics  includes  aero¬ 
dynamics.  It  includes  the  whole  field,  doesn’t  it? 

MR.  BRESS:  No,  Your  Honor. 

THE  COURT:  He  is  also  a  graduate  of  the  Univer¬ 
sity  of  Wisconsin  in  1925,  in  mechanical  engineering. 
And  I  will  assume  until  they  developed  the  particular 
specialty  of  aeronautical  engineering,  a  good  mechanical 
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engineer  would  know  something  about  aeronautical  engi¬ 
neering. 

3687  MR.  BRESS :  I  don’t  believe  that  follows,  Your 
Honor. 

THE  COURT:  I  didn’t  say  it  did.  I  say  I  assumed. 
Unless  you  have  any  further  examination  of  the  wit¬ 
ness,  to  indicate  that  he  is  not  an  expert,  I  will  find  that 
he  is. 

*  *  *  • 


Direct  Examination  (Resumed) 

BY  MR.  O’DONOGHUE : 

Q  Mr.  Rhode,  I  will  ask  you  to  assume  that  the  fol¬ 
lowing  facts  are  found  to  be  true : 

A  DC-4  Eastern  Air  Lines  commercial  transport  plane, 
loaded  as  in  manifest,  Plaintiff’s  Exhibit  No.  14,  is  on 
final  approach  to  runway  No.  3,  Washington  National 
Airport,  at  a  speed  of  approximately  130  miles  per  hour, 
with  flaps  and  gear  down,  and  at  an  altitude  of  approxi¬ 
mately  300  feet.  The  wind  is  from  the  northeast,  at 
approximately  25  miles  per  hour.  It  had  been  on  that 
approach  for  about  a  quarter  of  a  mile,  when  the  tower 
instructed  it  to  make  an  immediate  left  turn,  and  further 
told  it  that  there  w’as  a  P-38  above  and  behind  it  and  to 
its  right. 

That  before  the  transmission  was  completed,  a  surge 
or  roar  of  the  transport  plane  motors  occurred,  the  plane 
leveled  off  and  made  an  immediate  turn  to  the  left,  winch 
reached  approximately  ten  degrees,  wrhen  the  DC-4 
3688  wTas  struck  by  a  P-38  which  closed  upon  it  from 
above  and  behind,  the  left  propeller  of  the  P-38 
striking  the  DC-4  at  station  524,  which  is  just  forwrard  of 
the  trailing  edge  of  the  wing. 

That  the  cut  in  the  DC-4  fuselage  extended  on  both 
sides  from  the  top  down  to  the  emergency  escape  hatches, 
and  for  the  remainder  of  the  way  around  the  fuselage  the 
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structure  had  been  torn  in  two.  ! 

That  the  aft  portion  of  the  aircraft  rearward!  from 
station  524  separated  from  the  forward  part  and  fell  on 
the  west  bank  of  the  Potomac  River,  and  numerous  pieces 
of  the  aircraft  and  its  equipment  were  found  in  the  Po¬ 
tomac  railroad  yards  and  on  Mount  Vernon  Highway  ad¬ 
jacent  to  the  railroad  yards. 

That  a  portion  of  the  fuselage  of  the  DC-4  of  approxi¬ 
mately  eighteen  feet  in  length  was  separated  from  the 
balance  of  the  tail  section  of  the  fuselage,  and  found  on 
the  river  bank  south  of  the  main  body  of  the  fuselage 
above  mentioned.  i 


That  on  matching  this  lS-foot  piece  with  the  main  por¬ 
tion  of  the  tail  section  of  the  fuselage,  it  was  found  to 
have  come  from  the  upper  righthand  quadrant  of  the 
fuselage  immediately  aft  of  station  524. 


That  in  the  collision  there  was  no  damage  done  to 


the  DC-4  vertical  stabilizer  or  rudder,  and  the  trim  tabs 


of  the  tail  were  deflected  in  the  manner  and  to  the  extent 


shown  in  Plaintiff’s  Exhibit  22. 


3689  That  after  separation  the  four  motors  of  the 
DC-4  continued  to  operate,  the  forward  section  of 
the  aircraft  continued  forward  and  after  an  appreciable 
interval  entered  the  water. 


Assume  further  that  all  the  facts,  distances  and  topo¬ 
graphical  features  are  as  shown  on  Plaintiff’s  Exhibit  1, 
which  is  the  chart. 

Assuming  the  foregoing  facts,  can  you  with  reasonable 
certainty  form  an  opinion  as  to  where,  in  distance  and 
direction  from  the  position  of  the  tail  section  on  the;  river 
bank,  the  DC-4  was  at  the  time  the  tail  separated  from 
the  forward  section? 

MR.  BRESS:  Objection  to  the  question. 

THE  COURT:  You  had  better  come  to  the  bench  and 
advise  me  what  the  objection  is.  Let  me  say  this — and  I 
will  indicate  it  to  counsel  before  anything  further  is  said 
— when  we  had  this  other  hypothetical  question,  you  had 
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engineer  would  know  something  about  aeronautical  engi¬ 
neering. 

3687  MR.  BRESS :  I  don’t  believe  that  follows,  Your 
Honor. 

THE  COURT:  I  didn’t  say  it  did.  I  say  I  assumed. 
Unless  you  have  any  further  examination  of  the  wit¬ 
ness,  to  indicate  that  he  is  not  an  expert,  I  will  find  that 
he  is. 

*  *  *  * 


Direct  Examination  (Resumed) 

BY  MR.  O’DONOGHUE : 

Q  Mr.  Rhode,  I  will  ask  you  to  assume  that  the  fol¬ 
lowing  facts  are  found  to  be  true : 

A  DC-4  Eastern  Air  Lines  commercial  transport  plane, 
loaded  as  in  manifest,  Plaintiff’s  Exhibit  No.  14,  is  on 
final  approach  to  runway  No.  3,  Washington  National 
Airport,  at  a  speed  of  approximately  130  miles  per  hour, 
with  flaps  and  gear  down,  and  at  an  altitude  of  approxi¬ 
mately  300  feet.  The  wind  is  from  the  northeast,  at 
approximately  25  miles  per  hour.  It  had  been  on  that 
approach  for  about  a  quarter  of  a  mile,  'when  the  tower 
instructed  it  to  make  an  immediate  left  turn,  and  further 
told  it  that  there  was  a  P-38  above  and  behind  it  and  to 
its  right. 

That  before  the  transmission  was  completed,  a  surge 
or  roar  of  the  transport  plane  motors  occurred,  the  plane 
leveled  off  and  made  an  immediate  turn  to  the  left,  -which 
reached  approximately  ten  degrees,  when  the  DC-4 
3688  was  struck  by  a  P-38  which  closed  upon  it  from 
above  and  behind,  the  left  propeller  of  the  P-38 
striking  the  DC-4  at  station  524,  which  is  just  forward  of 
the  trailing  edge  of  the  wing. 

That  the  cut  in  the  DC-4  fuselage  extended  on  both 
sides  from  the  top  down  to  the  emergency  escape  hatches, 
and  for  the  remainder  of  the  way  around  the  fuselage  the 
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structure  had  been  torn  in  two. 

That  the  aft  portion  of  the  aircraft  rearward  from 
station  524  separated  from  the  forward  part  and  fell  on 
the  west  bank  of  the  Potomac  River,  and  numerous  pieces 
of  the  aircraft  and  its  equipment  were  found  in  the  Po¬ 
tomac  railroad  yards  and  on  Mount  Vernon  Highway  ad¬ 
jacent  to  the  railroad  yards.  j 

That  a  portion  of  the  fuselage  of  the  DC-4  of  approxi¬ 
mately  eighteen  feet  in  length  was  separated  from  the 
balance  of  the  tail  section  of  the  fuselage,  and  found  on 
the  river  bank  south  of  the  main  body  of  the  fuselage 
above  mentioned. 

That  on  matching  this  18-foot  piece  with  the  main  por¬ 
tion  of  the  tail  section  of  the  fuselage,  it  was  found  to 
have  come  from  the  upper  righthand  quadrant  of  the 
fuselage  immediately  aft  of  station  524. 

That  in  the  collision  there  was  no  damage  done  to 
the  DC-4  vertical  stabilizer  or  rudder,  and  the  trim  tabs 
of  the  tail  were  deflected  in  the  manner  and  to  the  extent 
shown  in  Plaintiff’s  Exhibit  22. 

3689  That  after  separation  the  four  motors  of  the 
DC-4  continued  to  operate,  the  forward  section  of 
the  aircraft  continued  forward  and  after  an  appreciable 
interval  entered  the  water. 

Assume  further  that  all  the  facts,  distances  and  topo¬ 
graphical  features  are  as  shown  on  Plaintiff’s  Exhibit  1, 
which  is  the  chart. 

Assuming  the  foregoing  facts,  can  you  with  reasonable 
certainty  form  an  opinion  as  to  where,  in  distance  and 
direction  from  the  position  of  the  tail  section  on  the  river 
bank,  the  DC-4  was  at  the  time  the  tail  separated  from 
the  forward  section? 

MR.  PRESS :  Objection  to  the  question. 

THE  COURT :  You  had  better  come  to  the  bench  and 
advise  me  what  the  objection  is.  Let  me  say  this — and  I 
will  indicate  it  to  counsel  before  anything  further  is  said 
— when  we  had  this  other  hypothetical  question,  vop  had 
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worked  that  out  in  advance,  and  I  am  assuming  you  did 
the  same  here. 

MR.  BERNSTEIN:  We  did  not. 

THE  COURT :  All  right. 

(At  the  bench:) 

MR.  O’DONOGHUE :  It  was  necessary  to  call  this  man 
more  quickly  than  we  had  supposed  we  would  call  him, 
because  his  duties  were  taking  him  out  of  the  city; 
and  therefore  we  were  unable  to  work  it  out  until  last 
night. 

3690  THE  COURT:  All  right. 

Now,  what  is  wrong  with  the  question?  What 
facts  have  been  left  out  or  what  facts  have  been  assumed 
that  are  not  in  the  picture? 

MR.  BRESS:  They  are  numerous.  In  the  first  place, 
relating  the  expert’s  testimony  to  a  map,  which  the  Court 
refused  to  permit  Professor  Perkins  to  do,  I  object  to. 

THE  COURT:  I  don’t  have  any  recollection  of  refus¬ 
ing  anything  on  that  score. 

MR.  BERNSTEIN:  Yes,  sir. 

THE  COURT:  Just  a  minute,  please.  Are  you  talk¬ 
ing  about  the  model  exhibit  being  shown  Professor  Per¬ 
kins,  or  are  you  talking  about  Exhibit  No.  1? 

MR.  BRESS :  My  recollection  is  he  was  permitted  only 
to  answer  questions  as  to  what  the  occurrence  was  that 
took  place,  over  the  descent;  that  he  wasn’t  permitted  to 
come  to  the  board  and  show  with  respect  to  it. 

THE  COURT:  I  have  absolutely  no  recollection  of 
that,  and  I  ask  you  to  show  it  to  me. 

MR.  BRESS:  That  is  my  recollection.  I  can  only 
check  the  record.  I  believe  that  is  the  fact. 

THE  COURT:  Just  a  second. 

MR.  AHERNE :  There  was  a  long  conference  in 
chambers  we  had  (handing  transcript  and  indicating 
about  page  1811). 

MR.  O’DONOGHUE :  I  remember  that. 

3691  THE  COURT:  Wait  a  minute. 
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MR.  O’DONOGHUE :  Excuse  me. 

THE  COURT:  Mr.  Bress,  you  left  out  the  map  by 
your  own — (handing  transcript  and  indicating  on  page 
1811). 

MR.  BRESS :  The  fact  that  I  state  here  on  page  1811y 
“I  should  not  have  included  that  map” — asking  Your 
Honor — did  I  not  make  that  statement  because  of  a 
prior  ruling  of  Your  Honor  that  I  could  not  use  the  map? 

THE  COURT:  I  don’t  know.  The  maps  are  in  evi¬ 
dence. 

MR.  BERNSTEIN:  I  think  we  can  find  it,  Your 
Honor. 

MR.  BRESS:  What  day  was  that,  Your  Honor?  ! 

THE  COURT :  The  16th  day,  February  5. 

What  is  the  next  one? 

MR.  BRESS:  The  next  objection  is  that  the  facts  as 
stated  in  the  hypothetical  question  are  not  correct.  For 
example,  he  says,  Your  Honor,  that  after  the  impact,  and 
after  an  appreciable  interval — after  an  appreciable  inter¬ 
val — the  plane  entered  the  water. 

THE  COURT:  I  tell  you  what  you  do.  Instead  of 
taking  up  the  time  of  the  Court  and  the  jury  at:  this 
juncture,  call  the  next  witness  and  in  the  meantime  go 
over  that  and  find  out  what  you  can  and  cannot  agree  on, 
and  I  will  resolve  it. 

MR.  O’DONOGHUE:  If  you  don’t  like  “appreciable,” 
I  will  leave  out  “appreciable.” 

MR.  BRESS :  That  is  only  one.  j 

3692  MR.  AHERNE:  Your  Honor,  we  went  all 
through  this  in  your  chambers,  and  read  from  that 
Massachusetts  case ;  and  you  decided  at  that  time  that  the 
hypothetical  question  need  not  contain  all  of  the  evidence 
which  had  been  offered:  that  if  there  were  other  facts  to 
be  supplied  which  might  change  the  expert’s  opinion,  that 
was  in  the  proper  area  of  cross-examination. 

THE  COURT:  That  is  right.  j 

MR.  BRESS :  I  am  not  objecting  on  that  score. 
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MR.  AHERNE:  The  map  is  in  evidence.  And  fur¬ 
thermore,  if  you  will  recall  the  form  of  this  question,  it 
isn’t  in  the  same  form  as  the  form  of  the  question  pro¬ 
pounded  to  Professor  Perkins.  Your  question,  Mr.  Bress, 
to  Professor  Perkins,  as  the  transcript  shows,  was  ended 
up  with  these  words,  “Can  you  on  those  facts  express  an 
opinion  as  to  the  horizontal  distance  the  forward  section 
travelled  after  impact,  or  after  separation?”  That  was 
your  question. 

THE  COURT:  Let  us  get  the  record  straight.  What 
is  the  next  objection? 

MR.  BRESS:  The  next  is,  as  I  put  the  question,  fol¬ 
lowing  our  conference  in  chambers,  I  asked  whether  or 
not  he  could  give  an  opinion  based  only  on  the  following 
factors;  and  the  witness  stated  he  could.  In  this  question 
they  are  asking  whether  he  can  give  an  opinion  on  the 
basis  of  the  following  facts  being  true. 

3693  MR.  O’DONOGHUE :  We  have  to  do  that. 

MR.  BRESS:  But  the  facts  shown  in  the  ques¬ 
tion  were  not  the  facts  shown  by  the  evidence. 

THE  COURT:  What  is  the  objection  to  the  question 
with  reference  to  what  is  not  in  evidence? 

MR.  BRESS:  Your  Honor,  I  had  to  write  as  fast  as 
I  could.  I  will  have  to  look  at  the  question. 

THE  COURT :  Give  him  a  copy  of  the  question.  You 
should  give  him  a  copy  of  the  question  anyway.  Give 
him  that  and  let  him  examine  it — and  we  will  go  on  with 
the  next  witness. 

MR.  WARNER:  May  I  say  this?  Shouldn’t  the  ques¬ 
tion  be  worded  “If  the  jury  finds  this  to  be  true”? 

MR.  O’DONOGHUE:  It  is  my  witness  and  I  can’t 
say  anything  about  the  jury. 

MR.  BRESS:  If  you  are  going  to  offer  this  witness 
solely  for  the  benefit  of  the  Judge,  send  the  jury  out  and 
I  will  withdraw  my  objections. 

MR.  O’DONOGHUE:  No,  because  they  obviously  will 
want  to  have  the  benefit  of  the  testimony. 
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MR.  BRESS:  That  is  the  essence  of  my  objection  to 
Eastern’s  cross-examining  witnesses. 

THE  COURT:  Eastern  can  cross-examine  witnesses; 
there  is  no  doubt  about  it.  That  is  what  the  Supreme 
Court  said.  There  is  a  longe  discussion  in  the  foot- 
3694  note  in  the  Yellow  Cab-Capital  Transit  Company 
case,  340  U.  S. 

MR.  BRESS :  I  would  have  no  objection,  and  no  desire 
to  point  out  all  of  this,  if  it  were  for  you  and  not  before 
the  jury. 

THE  COURT:  All  right.  We  will  go  on  with  another 
witness. 

MR.  O’DONOGHUE :  I  had  hoped  to  finish  with,  this 
witness  today,  Your  Honor. 

(Counsel  having  returned  to  the  trial  table:) 

THE  COURT:  Take  advantage  of  the  recess,  as  indi¬ 
cated  at  the  bench,  and  see  what  you  can  agree  on  with 
respect  to  the  question;  and  I  will  then  rule  on  it. 

Are  you  going  to  examine  Mr.  Rhode  further? 

MR.  O’DONOGHUE:  No,  not  at  this  time,  Your 
Honor. 

THE  COURT:  Then,  Mr.  Rhode,  you  will  be  excused 
until  eleven-thirty. 

Is  there  any  objection  to  his  remaining  in  the  court¬ 


room?  | 

MR.  BRESS:  No,  Your  Honor. 

THE  COURT:  There  is  no  objection  to  your  remain¬ 
ing  in  the  courtroom,  if  you  wish,  sir. 

THE  WITNESS :  May  I  go  out? 

THE  COURT:  You  certainly  may.  You  may  go  out, 
if  you  want  to. 

(The  witness  Rhode  accordingly  excused.) 

3695  THE  COURT:  And  you  might  let  me  have  a 
copy  of  the  question,  too,  gentlemen,  so  I  may 
examine  it. 

MR.  BURKE:  Your  Honor,  I  will  perform  a  few  cor 
rections. 
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MR.  O’DONOGHUE :  If  we  may,  Your  Honor,  at  this 
point,  the  defendant  Eastern  Air  Lines  is  prepared  to  go 
ahead  with  a  witness  on  their  behalf.  And  therefore,  if — 

THE  COURT:  Then  do  I  conclude  from  that,  Mr. 
O’Donoghue,  that  after  this  witness  testifies,  that  will  end 
the  case  for  the  United  States? 

MR.  O’DONOGHUE:  I  am  not  quite  sure  of  that, 
Your  Honor.  I  am  not  to  be  required  to  make  that  de¬ 
cision  at  this  moment.  Eastern  is  prepared  to  put  on  a 
witness  now.  We  are  not. 

THE  COURT:  You  reserve? 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

THE  COURT :  All  right. 

MR.  GALIHER:  Will  you  call  Mr.  Grimsley  from  the 
witness  room,  please,  sir? 

THE  COURT:  May  I  interrupt  again,  Mr.  Galilier? 
It  seems  to  me  that  probably  Mr.  Burke  and  Mr.  Bern¬ 
stein  can  save  a  lot  of  time  if  they  could  get  together  on 
that  question  in  the  interval;  and  I  will  permit  you  to 
leave  the  courtroom,  if  you  want  to.  Mr.  Ewald  isn*t 
here  at  the  moment. 

.*  *  •  • 


3696  L.  J.  Grimsley , 

called  as  a  witness  by  counsel  for  defendant  Eastern  Air 
Lines  and  being  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows : 


Direct  Examination 
BY  MR.  GALIHER: 

Q  Your  name  is  L.  J.  Grimsley?  A  Correct. 

Q  Mr.  Grimsley,  you  live  at  present  at  313  East 
Howell  Avenue,  Alexandria,  Virginia?  A  Correct. 

THE  COURT:  Can’t  we  have  Mr.  Grimsley’s  first 
name?  I  don’t  think  you  want  to  go  under  the  pseu¬ 
donym  of  L.  J.  What  is  your  first  name? 
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THE  WITNESS:  Leonard. 

THE  COURT:  Thank  you. 

BY  MR.  GALIHER : 

Q  What  is  your  age,  Mr.  Grimsley?  A  Fifty- 

3697  two. 

Q  Mr.  Grimsley,  you  are  here  in  response  to  a 
subpoena  served  upon  you  calling  for  your  appearance 
at  the  trial  of  this  case?  A  Yes,  sir. 

Q  Do  you  have  any  interest  in  the  outcome  of  this 
case,  one  way  or  another?  A  No,  sir. 

Q  By  whom  are  you  employed  at  the  present  time? 
A  I  beg  your  pardon? 

Q  Who  do  you  work  for  at  the  present  time?  A  IThe 
RF&P  Railroad. 

Q  How  long  have  you  worked  for  the  RF&P  Rail¬ 
road?  A  Thirty  years. 

Q  And  in  what  branch  of  the  RF&P  Railroad  have 
you  been  -working,  let  us  say  the  last  five  or  ten  years? 
A  The  car  department. 

Q  Car  parts,  or  car  department?  A  Car  depart¬ 
ment. 

Q  Where  is  the  car  department  located?  A  In  the 
central  part  of  the  yard. 

Q  And  when  you  say  “the  yard,”  do  you  have  refer¬ 
ence  to  the  place  called  the  Potomac  freight  yards—  A 
That  is  right.  i 

Q  — or  the  Potomac  Yards,  between  the  Mount 

3698  Vernon  Boulevard  and  Route  No.  1 —  A  Right. 
Q  — which  I  think  is  called  River  Road,  over  there? 

A  Yes. 

•  •  •  • 

i 

Q  Mr.  Grimsley,  will  you  tell  us,  sir,  whether  or  not 
on  November  1st,  1949,  you  were  working  at  the  Potomac 
freight  yards  in  the  daytime?  A  Yes,  sir;  I  was.  j 
Q  And  did  there  come  a  time  when  an  accident  oc¬ 
curred,  some  of  the  details  of  which  you  saw — an  accident 
bet-ween  two  airplanes?  A  Do  you  want  me  to  tell  just 
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what  I  saw? 

Q  Well,  in  a  minute  I  do.  I  want  to  lead  you  up 
to  that,  please.  A  I  see. 

Q  And  I  will  show  you  a  map  down  here  that  we 
have,  so  that  you  can  show  the  Court  and  jury  where  you 
were  at  the  time. 

Were  you  actually  in  the  yards  at  the  time  of  this 
accident?  A  No;  I  was  in  the  mill,  looking  out  of  a 
big  window. 

Q  That  mill  is  located  in  the  yards  somewhere? 

3699  A  Yes,  sir. 

Q  But  you  were  inside  of  the  building  there?  A 
I  was  standing  on  the  mill  floor. 

Q  All  right,  sir. 

Mr.  Grimsley,  will  you  please  leave  the  stand  and  come 
down  here  and  take  a  look  at  this  map,  if  you  will. 

Mr.  Grimsley,  this  map  is  in  evidence  and  it  shows 
the  vicinity  of  this  accident.  This  is  north,  up  here;  this 
is  south — generally  north  and  south — this  is  east;  this  is 
west.  This  is  the  Washington  National  Airport.  And 
the  place  marked  in  blue,  of  course,  is  the  Potomac  River. 

This  space  in  here  I  think  you  will  recognize  as  the 
Potomac  freight  yards.  A  That  is  right. 

Q  That  looks  familiar  to  you,  does  it,  sir?  A  That 
is  right. 

Q  This  is  the  power  plant  down  here.  I  believe  that 
is  the  Potomac  Electric  Power  Company’s  plant.  A 
Yes,  sir. 

Q  And  down  in  this  vicinity,  of  course,  is  the  city  of 
Alexandria.  A  That  is  right. 

Q  As  you  note  from  the  chart,  here  is  the  George 
Washington  Masonic  Memorial. 

Right  along  here  we  see  the  Mount  Vernon  Me- 

3700  morial  Highway.  A  Yes,  sir. 

Q  Right  along  here,  according  to  the  testimony, 
is  a  fence  which  is  at  the  east — 

MR.  BRESS:  I  don’t  believe  you  ought  to  lead  him 
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on  that,  Mr.  Galiher.  i 

MR.  GALIHER:  Well,  is  there  any  question  about  it, 
Mr.  Bress? 

MR.  BRESS:  No  question  about  it. 

THE  COURT:  Well,  if  there  is  a  fence  there,  J  sup¬ 
pose  everybody  knows  it. 

MR.  GALIHER :  May  I  proceed  to  ask  him  that  ques¬ 
tion,  Your  Honor? 

BY  MR.  GALIHER : 

Q  Right  along  here  is  a  fence  which  has  been  identi¬ 
fied  by  some  of  the  witnesses,  which  is  at  the  end  of  the 
railroad  property?  A  That  is  right,  sir — between  the 
railroad  property  and  the  boulevard. 

Q  And  then  there  is  ground  between  the  fence  and 
the  boulevard — 

MR.  BRESS:  I  object  to  the  question.  Mr.  Galiher 
obviously  knows  the  layout  and  knows  there  is  a  fence 
there.  But  I  would  like  to  have  Mr.  Grimsley  testify 
instead  of  Mr.  Galiher,  from  here  on  in. 

3701  MR.  GALIHER:  I  am  just  trying  to  save  time, 
Your  Honor.  But  if  he  objects,  very  well,  sir. 

BY  MR.  GALIHER: 

Q  You  are  familiar  with  that  area  as  indicated  on  this 
map,  are  you  not?  A  Yes,  very  much. 

Q  And  you  have  seen  a  map  similar  to  this,  have  you 
not?  A  Yes,  I  have. 

Q  Now,  would  you  please  tell  us,  if  you  can,  where 
this  place,  this  building  where  you  were  located,  was  lo¬ 
cated  within  the  yards — and  any  other  points  of  interest 
about  the  yards  that  you  would  like  to  call  to  our  atten¬ 
tion,  simply  in  locating  where  you  were.  A  Well,  here 
is  where  I  was  working,  here — right  here.  I  was  work¬ 
ing  here  in  the  mill.  This  is  the  mill.  | 

Q  Would  you  please  take  my  pen  and  put  a  little  X 
mark  where  the  mill  is  located,  and  would  you  put  your 
initials  right  next  to  that  X  mark,  if  you  please,  just  a 
little  bit  larger  than  the  X  mark  that  you  marked? 
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All  right,  sir. 

Now  may  I  stop  for  a  minute,  and  would  you  stand 
over  here  while  we  show  that  to  the  jury. 

(The  map  now  being  passed  before  the  jury:) 

BY  MR.  GALIHER: 

3702  Q  The  X  was  a  building?  A  Yes,  it  is  a 
building. 

Q  And  the  building  is  right  below  the  X?  A  The 
building  is  right  below  the  X. 

•  «  •  • 

Q  Mr.  Grimsley,  can  you  tell  us,  please,  what  you 
were  doing,  just  before  the  accident  occurred?  You  told 
us  you  were  looking  out  of  a  window?  A  Yes;  I  was 
operating  my  mill  machinery,  and  I  just  cut  the  power  off 
and  had  a  bunch  of  blocks  there  I  was  throwing  out  of 
the  window.  And  I  had  the  window  up,  throwing  the 
blocks  out  of  the  window,  when  I  heard  an  airplane,  that 
is,  the  big  airplane,  come  over  the  mill.  And  I  quit 
throwing  the  blocks  out  the  window  and  I  watched  this 
big  plane.  And  in  just  a  few  seconds,  this  small 

3703  plane  came  out  over  the  mill,  tailing  that  big  plane, 
at  a  high  rate  of  speed.  And  I  watched  these  two 

planes  from  the  time  I  saw  them  until  they  crashed.  And 
I  ran  from  where  I  was  working,  through  the  tunnel, 
down  the  steps  and  up  the  dirt  road  that  leads  to  the 
stock  pen. 

Q  Mr.  Grimsley,  would  you  stop  there  a  minute  and 
let  me  asek  you  a  few  questions  relative  to  the  accident, 
and  then  we  will  get  to  what  you  did  after  the  accident, 
in  a  few  minutes. 

Can  you  tell  us  where  the  DC-4 — I  assume  that  was  the 
larger  plane  you  have  referred  to?  A  Yes,  sir;  that  is 
right. 

Q  Will  you  tell  us,  please,  where  it  was  located,  if  you 
can,  on  that  map  when  you  first  saw  it.  A  It  was  lo¬ 
cated  just  right  here,  right  at  the  end  of  my  X  mark, 
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coining  out  over  top  of  the  building  I  was  working  at. 

Q  Yes,  sir.  And  can  you  give  us  some  idea  as  to  the 
direction  in  which  it  was  proceeding,  and  the  line  it  was 
taking?  A  Yes,  sir.  It  was  travelling,  I  would  say, 
northeast,  a  little  to  the  east,  more  north — that  is,  almost 
north  and  south. 

Q  Yes,  sir.  And  will  you  state  whether  or  not  in 

the  direction  it  was  proceeding  at  that  time,  that 

3704  that  was  a  direction  which  would  have  taken  it  into 
the  airport  eventually.  A  Yes,  sir. 

Q  Will  you  state  which  of  these  two  planes  you  saw 
first?  A  The  large  plane. 

Q  All  right,  sir.  How  long  after  you  saw  the  large 
plane  was  it  that  you  saw  the  smaller  plane,  approxi¬ 
mately?  A  Oh,  just  a  few  seconds. 

Q  And  when  you  first  saw  the  smaller  plane,  where 
was  it,  if  you  can  tell  us?  A  It  was,  oh,  I  am  not  a 
very  good  judge  on  distance  in  the  air,  but  I  would  say 
it  was  around  maybe  a  thousand  feet  in  back  of  the  big 
plane. 

Q  All  right,  sir.  Now  can  you  tell  us  what  that  second 
plane’s  path  was  at  that  time,  or  direction?  A  The  sec¬ 
ond  plane?  That  was  the  small  plane?  j 

Q  Yes,  sir.  A  It  was  direct  in  line  with  the  large 
plane,  following  right  behind  it. 

Q  Yes,  sir.  After  you  saw  these  two  planes  at  one 
time  in  this  position,  can  you  describe  the  path  of  the  two 
planes  from  that  point  up  to  the  happening  of  thfc  acci¬ 
dent?  A  Yes.  I  kept  my  eyes  right  on  the  two  planes 
the  whole  time.  It  was  only  a  matter  of  seconds. 

3705  And  I  said  to  myself,  under  my  breath,  ‘fThose 
planes  are  going  together.”  And  before  I  finished 

my  words  under  my  breath,  the  planes  crashed  in  midair. 

Q  From  your  position,  can  you  tell  us  the  manner  in 
which  the  two  planes  came  together,  if  you  can,  sir?  In 
other  words,  what  portions  of  the  two  planes  came  to¬ 
gether,  if  you  can?  A  Well,  I  would  say  the  nose  of  the 
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small  plane  went  through  the  large  plane,  near  the  wings, 
just  in  back  of  the  wings,  because  it  cut  the  plane  in  half. 

Q  Yes,  sir.  A  And  the  small  plane  shot  off  to  the 
one  side,  off  to  the  right. 

Q  Can  you  tell  us,  from  the  position  you  were  in, 
where  the  accident  occured,  as  you  sa-w  it?  A  Well,  it 
occurred  near  the  pumphouse,  over  land,  I  -would  say  a 
hundred  feet  west  or  northwest  of  the  pumphouse. 

Q  Would  you  locate  the  pumphouse  you  are  referring 
to  on  there,  so  we  can  get  the  place  located  that  you  have 
just  described  for  us?  A  This  is  the  pumphouse. 

Q  Now,  are  you  referring — I  don’t  want  to  tell  you 
what  you  are  referring  to.  Would  you  hold  your  finger 
there  again,  please.  Are  you  referring  to  a  place 

3706  wdiere  there  are  initials  at  the  present  time  of  some 
other  person?  A  Yes. 

Q  And  where  there  is  a  dot  with  a  circle  around  it? 
A  Yes. 

Q  And  the  letters —  A  WRL. 

Q  WRL.  All  right,  sir. 

How  far  from  that  point  would  you  locate  the  place 
where  the  accident  occurred,  as  you  saw  it,  sir? 

*  *  *  * 

Q  Would  you  please  answer  that  question?  We  want 
you  to  locate  it,  if  you  will,  on  the  map,  Mr.  Grimsley. 
A  Do  you  want  me  to  show  you  about  where  the  planes 
crashed,  now? 

Q  Yes,  sir,  on  the  map.  A  All  right.  That  is  the 
place,  right  here. 

Q  Would  you  again,  please,  take  that  fountain  pen 
and  put  an  X2,  if  you  please. 

Would  you  draw  a  circle  around  that,  please,  and  put 
vour  initials  there  again. 

And  would  you  put  a  little  2  right  under  that  circle, 
please,  so  we  will  know  that  that  is  the  second 

3707  mark  you  have  made  on  there. 

All  right,  sir.  *  *  * 
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*  *  *  * 

MR.  O’DONOGHUE :  I  have  no  questions.  I  am  will¬ 
ing  to  adopt  as  my  examination  the  examination  by  East¬ 
ern. 

•  •  *  * 


Cross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Grimsley,  you  stated,  sir,  that  it  was  a  matter 
of  a  few  seconds  that  you  observed  the  DC-4  until  the 
time  of  the  collision.  Is  that  correct,  sir?  A  Yes,,  sir. 

Q  And  some  time  shortly  after  you  saw  the  DC-4,  you 
saw  the  P-38,  or  the  smaller  plane?  A  That  is  right. 

Q  And  I  believe  you  stated  that  you  are  not  too  good 
a  judge  of  distances  in  the  air?  A  That  is  right. 

Q  You  said  that  the  P-38  seemed  to  be  right  behind 
the  DC-4.  Is  that  correct?  A  Yes,  sir. 

Q  And  you  mentioned  a  figure  of  a  thousand 
3708  feet.  Could  that  have  been  several  hundred  feet, 
rather  than  a  thousand?  A  Well,  when  the  first 
plane  came  out  over  the  building  I  was  working  in,  and 
the  P-38  came  out  later,  it  was  running  at  a  much  higher 
speed,  and  it  kept  gaining  on  the  big  plane  all  the  time. 
I  would  say  the  big  plane  was  between  eight  hundred  and 
a  thousand  feet  ahead  of  the  small  plane  when  it  came 
out  over  the  building  I  was  working  in. 

Q  You  didn’t  actually  see  the  distance  between  the 
DC-4  and  the  P-38,  did  you,  sir?  A  No;  I  would  have 
to  be  standing  right  under  the  planes  to  see  that. 

Q  I  mean,  one  came  over,  and  the  other  came?  A 
That  is  right. 

Q  And  that  is  about  all  you  saw  of  it?  A  And  I 
followed  them  until  the  crash.  ; 

Q  I  mean,  you  were  never  able  to  see  here  was  the 
P-38  and  here  was  the  DC-4 — like  that?  You  just  saw 
one  come,  and  th  eother  come?  A  Naturally. 

'  i 

Q  There  were  just  seconds  between  them?  A  Just 
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seconds  between  the  time  I  saw  one  and  the  time  I  saw 
the  other. 

Q  Which  plane  was  higher  than  the  other?  A  Well, 
they  both  looked  like  they  were  flying  on  the 
3709  same  level,  to  me.  Of  course,  the — 

Q  Didn’t  you  say,  sir,  that  the  P-38,  at  the  time 
of  the  collision,  was  above  the  DC-4?  A  No,  sir. 

Q  You  didn’t?  A  No,  sir. 

Q  You  think  it  could  have  been  underneath  the  DC-4? 
A  Well,  probablv  a  little  underneath,  yes,  under  the 
DC-4. 

Q  You  think  the  P-38  was  underneath  the  DC-4?  A 
Yes,  a  very  little  bit 

Q  And  would  you  say  the  nose  of  the  P-38  hit  the 
DC-4?  A  Yes. 

Q  So  the  nose  came  up  underneath  and  hit  the —  A 
It  looked  like  it  was  trying  to  get  away  from,  kind  of 
shunning  the  DC-4,  when  he  made  his  turn  like  that. 

Q  You  are  sure  you  saw  the  nose  of  the  P-38  go  up 
at  the  DC-4?  A  Yes. 

Q  And  the  P-38  went  on  off  to  the  right?  Is  that 
correct?  A  That  is  correct. 

•  *  *  * 


3710  Cross  Examination 

BY  MR.  BRESS : 

Q  Just  one  question.  The  mill  out  of  which  you  saw 
what  you  have  just  told  Mr.  Galiher  and  Mr.  Warner 
was  located  more  to  the  west  side  of  the  yard  near  U.  S. 
Highway  No.  1,  closer  to  that  highway  than  to  the  Me¬ 
morial  Highway?  Is  that  correct?  A  Well,  there  is 
very  little  difference  in  the  distance  there,  because  on  one 
side  is  marsh  land  and  on  the  other  side  is  all  railroad 
yards. 

Q  And  the  railroad  yards  are  elevated?  A  No,  no* 
where  I  was. 
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Q  Or  were  there  cars  between  yon  and  the  Memorial 
Highway?  A  No,  no  cars  that  I  could  see. 

Q  The  yard  was  perfectly  clear?  The  yard  was  clear 
of  cars?  A  Yes;  as  far  as  I  could  see,  it  was. 

Q  And  do  you  remember,  was  there  a  northbound  lamp 
that  was  in  your  line  of  sight?  A  A  northbound  lamp? 

Q  Yes.  A  No.  You  are  speaking  of  the  signal  light 
on  the  northbound  hump. 

3711  Q  Yes.  A  No.  They  were  more  south  of  the 
flight  of  the  planes. 

Q  Didn’t  the  northbound  hump  obstruct  your  view  of 
these  planes  at  the  point  where  they  came  together,  so 
you  couldn’t  really  tell  how  they  came  together?  A  No, 
sir.  I 

Q  Isn’t  it  a  fact  that  you  were  at  the  window  of  the 
Potomac  Yard  sawmill  and  you  cannot  say  where  "the  two 
planes  collided,  because  the  view  was  obstructed  by  the 
northbound  hump?  Is  that  a  fact?  A  No,  I  couldn’t 
say  that. 

Q  Mr.  Grimsley,  I  show  you  a  document,  which  I  will 
have  the  reporter  mark. 

(Grimsley  statement  dated  April  11,  1951  was  marked 
for  identification  as  Plaintiff’s  Exhibit  No.  29.) 

BY  MR.  BRESS : 

Q  I  will  ask  you  to  look  at  this  document  and  see  if 
it  is  signed  by  you  (handing  statement). 

You  can  read  it;  but  I  was  only  asking  if  your  signa¬ 
ture  was  on  it.  A  Yes,  my  signature.  But — 

Q  Is  that  your  signature?  A  That  is  my  signature, 
yes,  sir.  j 

Q  Was  that  signed  by  you?  A  That  was,  yes,  sir. 

3712  Q  On  April  11,  1951,  almost  two  years  ago? 

A  Yes.  j 

Q  Yes,  sir?  A  Yes,  that  was  signed  by  me.  But — 

Q  At  that  time.  But  what?  A  But  that  statement 
wasn’t  writen  the  way  I  gave  it.  The  man  that  written 
that  statement,  he  asked  me  did  the  north  hump  obstruct 


1690  A 


the  view  of  the  plane  crashing  to  the  ground.  I  said 
yes,  it  did,  but  not  in  the  air. 

Q  This  statement,  did  you  read  it  before  you  signed 
it?  A  No,  sir. 

Q  You  did  not  read  it?  You  said  that  pretty  quickly. 
You  answered  that  pretty  promptly,  “No,  sir.”  You 
mean  you  did  not  read  it  before  you  signed  it,  or  you  are 
uncertain  about  that?  The  whole  statement  only  contains 
about  20  words.  A  I  don’t  remember  reading  that  state¬ 
ment.  I  only  signed  it. 

Q  You  don’t  remember  whether  you  read  it  or  not? 
A  No,  sir. 

THE  COURT:  To  whom  did  you  give  that  statement? 

THE  WITNESS :  I  don’t  know. 

THE  COURT:  Who  was  the  person  who  took  that 
statement  from  you? 

3713  MR.  BRESS:  His  name  appears  on  the  state¬ 
ment,  also,  Your  Honor.  And  it  shows  the  place 
where  it  was  taken. 

THE  COURT:  Who  is  it?  Whom  did  he  represent? 
BY  MR.  BRESS : 

Q  Do  you  know  that,  Mr.  Grimsley?  Do  you  know 
who  the  man  was  who  took  that  statement,  who  came  to 
see  you?  A  No  sir;  I  don’t. 

Q  Did  you  tell  that  man  at  that  time  that  you  were 
50  years  old,  and  does  it  show  on  here  your  age  as  50? 
A  Y"es;  if  it  was  two  years  ago,  it  was,  yes. 

Q  And  vour  occupation  is  that  of  mill  hand?  A  Yes. 

Q  And  your  residence  phone  number  was  Alexandria 
2457  ?  A  That  is  right. 

Q  And  your  residence  address  is  313  East  Howell 
Avenue,  Alexandria,  Virginia?  A  That  is  right. 

Q  Your  business  address  was  Potomac  Yards  Saw¬ 
mill?  A  Yes,  sir. 

Q  And  “Referring  to  the  accident  which  occurred  on 
November  1,  1951,  at  about  11:45,  at  or  near”--and 
the  place  is  blank. 
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Did  you  make  the  following  statement? — 

“I  was  at  the  window  of  the  Potomac  Yards  saw- 

3714  mill.  I  could  not  say  where  the  two  planes  col¬ 
lided,  because  the  view  was  obstructed  by  the  north¬ 
bound  hump.”  A  No,  sir.  I  did  not  say  that. 

Q  And  does  it  show  it  was  signed  by  you  at  the  Poto¬ 
mac  Yards  sawmill,  and  witnessed  by  Mr.  John  M.  Lon¬ 
don,  on  April  11,  1951?  A  Yes,  sir.  I  signed  it,  all 
right.  This  is  my  signature. 

Q  Was  there  anything  that  did  obstruct  your  view  or 
prevented  you  from  seeing  the  planes  at  the  moment  of 
collision?  A  No,  sir. 

Q  You  could  see  that  perfectly  clearly?  A  Yes,  sir. 

Q  And  the  point  at  which  you  say  you  saw  them  was 
at  a  point  a  hundred  feet  northwest  of  the  pumphouse? 
A  Yes,  about  a  hundred  feet. 

Q  A  hundred  feet  what?  A  I  would  say  west  of  the 
pumphouse,  or  northwest  of  the  pumphouse.  They 
crashed  over  the  dirt  road  that  leads  to  the  stock  pen. 

Q  Do  you  know  Mr.  Lowery?  A  Yes,  sir. 

Q  Did  you  meet  with  Mr.  Lowery  and  any  other 

3715  people  in  the  yard  at  some  time  with  reference  to 
discussing  this  occasion?  A  No,  sir. 

Q  You  did  not.  Did  you  meet  at  the  yard  with  any 
group  of  people?  A  No,  sir.  i 

Q  Mr.  Grimsley,  the  dirt  road  can’t  be  seen  from  your 
position  over  here  in  the  mill  house,  can  it?  A  No*  sir. 

Q  And  the  pumphouse  is  up  there  right  by  the  fence, 
is  it  not?  A  Very  close  to  the  fence. 

Q  And  northwest  of  the  pumphouse  would  place  the 
plane  to  the  left,  looking  at  this  map,  to  the  left  of  the 
pumphouse  and  north  of  it?  A  That  is  right. 

Q  From  what  you  saw,  then,  you  wouldn’t  say  that  the 
planes’  path  ever  crossed  the  pumphouse  south  of  it? 
A  South  of  the  pumphouse? 

Q  Yes.  A  No. 

Q  Not  from  where  you  were?  A  From  where  I  was, 
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it  looked  very  much  like  the  two  planes  passed  the  pump¬ 
house  I  would  say  within  a  hundred  feet  west  or  north¬ 
west 

3716  Q  They  passed  the  pumphouse?  A  Well,  they 
would  have  to  pass  the  pumphouse — whether  they 

did  pass  it — but  they  crashed. 

Q  Before  they  passed  it?  A  Yes. 

Q  And  you  could  see  the  pumphouse  from  your  posi¬ 
tion?  A  No,  sir. 

Q  You  could  not?  A  No,  sir. 

Q  So  that  looking  into  the  air  and  seeing  these  planes 
and  seeing  them  collide,  as  you  did,  you  would  assume 
from  your  general  knowledge  of  the  yard  that  that  point 
where  they  collided  must  have  been  at  about  the  pump¬ 
house?  A  That  is  right. 

Q  And  you  come  here  and  tell  us  it  was  a  hundred  feet 
northwest  of  it.  Is  that  right?  A  Well,  to  the  best  of 
my  knowledge,  yes,  sir. 

MR.  BRESS :  That  is  all ;  thank  you. 

MR.  GALIHER :  May  I  use  your  statement,  Mr. 

Bress? 

MR.  BRESS :  Yes,  sir. 

I  offer  the  statement  in  evidence,  if  the  Court  please. 
It  has  been  marked  for  identification;  but  may  it  be  re¬ 
ceived  in  evidence? 

MR.  GALIHER:  Your  Honor,  I  think  this  should 

await  cross-examination. 

•  •  *  • 

3717  (-20)  THE  COURT:  You  have  made  the  offer. 

The  evidence  will  go  in  at  the  proper  time. 

•  •  *  • 

3721  THE  COURT:  (To  the  witness)  Will  you  sit 

down  there  for  a  moment,  sir? 

Come  to  the  bench,  gentlemen. 

(Thereupon  followed  a  discussion  at  the  bench,  which 
by  the  direction  of  the  Court  was  off  the  record,  and  in 
the  course  of  which  the  following  occurred:) 
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THE  COURT :  I  am  not  going  to  take  up  the  time  of 
the  Court.  The  question  as  I  see  it  is  all  right.  It  is  my 
recollection  of  the  evidence. 

MR.  BRESS:  My  general  objection  is  that  this  ques¬ 
tion  is  not  keyed  to  aerodynamics  at  all.  It  is  an  inva¬ 
sion  of  the  province  of  the  jury.  It  is  asking  the  man 
this:  If  a  DC-4  breaks  up  in  the  air,  and  there  is  a  lot 
of  debris  around,  and  part  of  the  tail  on  the  shore,  can 
you  tell  us  where  it  broke  up? 

We  know  already  from  Professor  Perkins  that  this  tail 
section  has  no  aerodynamic  qualities. 

THE  COURT:  Members  of  the  jury,  I  am  not  going 
to  keep  you  here.  I  cannot  resolve  this  matter  appar¬ 
ently  in  the  time  that  is  going  to  intervene  between  now 
and  lunchtime,  so  I  am  going  to  permit  you  to  go  to 
lunch  at  this  juncture,  with  the  usual  caution. 

MR.  BRESS:  Do  you  want  to  finish  with  this  witness? 

THE  COURT:  Do  you  want  to  finish  with  this  wit¬ 
ness? 

MR.  O’DONOGHUE:  We  are  very  anxioiis  to 
3722  get  rid  of  Mr.  Rhode. 

•  *  •  • 

THE  COURT :  All  things  human  must  come  to  an  end 
for  good  or  ill,  the  question  may  be  asked. 

MR.  BRESS :  It  is  objectionable,  I  submit. 

THE  COURT:  I  know  you  inveigh  against  it  in  lan¬ 
guage  that  you  do  not  consider  strong  enough. 

If  I  am  in  error,  that  is  the  end  of  it.  I  have  made 
the  ruling.  The  question  may  be  asked. 

•  *  *  • 


3723  Richard  V.  Rhode 

returned  to  the  stand  and  was  examined  and  testified 
further  as  follows : 


Direct  Examination  (Resumed) 
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•  *  •  • 

3724  BY  MR.  O’DONOGHUE : 

Q  I  ask  you  to  assume  the  following  facts  are 
found  to  be  true: 

A  DC-4  Eastern  Air  Lines  commercial  transport  plane, 
loaded  as  in  manifest,  Plaintiff’s  Exhibit  No.  14,  is  on 
final  approach  to  runway  No.  3,  Washington  National 
Airport,  at  a  speed  of  approximately  130  miles  per  hour, 
with  flaps  and  gear  down  and  at  an  altitude  of  approxi¬ 
mately  300  feet.  The  wind  from  the  northeast  at  ap¬ 
proximately  25  miles  per  hour.  It  has  been  on  that  ap¬ 
proach  for  about  one  quarter  of  a  mile,  -when  the  tower 
instructed  it  to  make  an  immediate  left  turn;  that  there 
was  a  P-38  above  and  behind  it  and  to  its  right. 

That  before  the  transmission  was  completed,  a  surge 
or  roar  of  the  transport  plane  motors  occurred,  the  plane 
leveled  off  and  made  an  immediate  turn  to  the  left,  which 
reached  approximately  ten  degrees,  when  the  DC-4  was 
struck  by  a  P-38  which  closed  upon  it  from  above  and 
behind,  the  left  propeller  of  the  P-3S  striking  the  DC-4 
at  station  524,  -which  is  just  forward  of  the  trailing  edge 
of  the  wing. 

That  the  cut  in  the  DC-4  fuselage  extended  on  both 
sides  from  the  top  down  to  the  emergency  escape  hatches, 
and  for  the  remainder  of  the  way  around  the  fuselage  the 
structure  had  been  tom  in  two. 

That  the  aft  portion  of  the  aircraft,  rearward  of 

3725  the  station  526,  separated  from  the  forward  part 
and  fell  on  the  west  bank  of  the  Potomac  River. 

That  a  portion  of  the  fuselage  of  the  DC-4,  approxi¬ 
mately  18  feet  in  length,  was  separated  from  the  balance 
of  the  tail  section  and  fuselage  and  was  found  on  the 
river  bank  south  of  the  main  body  of  the  fuselage  above 
mentioned. 

That  on  matching  this  18-foot  piece  with  the  main  por¬ 
tion  of  the  tail  section  and  fuselage,  it  was  found  to 
have  come  from  the  upper  righthand  quadrant  of  the 
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fuselage  immediately  aft  of  station  530. 

That  in  the  collision  there  was  no  damage  done  to  the 
DC-4  vertical  stabilizer  or  rudder. 

And  considering  Plaintiff’s  Exhibit  22,  and  Plaintiff’s 
Exhibit  13- A  and  -B. 

That  after  separation  the  four  motors  of  the  DC-4  con¬ 
tinued  to  operate,  the  forward  section  of  the  aircraft 
continued  forward  and  after  an  appreciable  interval  en¬ 
tered  the  water.  ; 

Assuming  further  all  the  facts,  distances  and  topo¬ 
graphical  features  shown  on  Plaintiff’s  Exhibit  1 — assum¬ 
ing  the  significant  facts. 

Can  you  with  reasonable  certainty,  predicated  on  your 
experience  and  knowledge  in  the  field  in  which  you  have 
been  found  by  the  Court  to  be  qualified,  form  an  opinion 
as  to  where,  in  distance  and  direction,  from  the 
3726  position  of  the  tail  section  on  the  river  bank,  the 
DC-4  was  at  the  time  the  tail  separated  froih  the 
forward  section? 

MR.  BRESS :  Objection  to  the  question,,  on  the  various 
grounds  already  stated. 

THE  COURT:  We  have  been  over  it,  haven’t  we? 

MR.  BRESS :  Yes. 

THE  COURT :  And  I  said  the  question  may  be  asked. 

MR.  BRESS:  Yes,  sir.  I  want  the  record  to  show 
the  objection. 

THE  COURT:  The  record  indicates  that,  Mr.  Bress. 

MR.  BRESS :  All  right,  sir. 

BY  MR.  O’DONOGHUE : 

Q  Have  you  done  so?  A  Yes. 

Q  And  what  opinion  have  you  reached?  A  Under 
the  conditions  that  have  been  stipulated,  sir,  I  have 
reached  the  conclusion  that  the  point  of  separation  of  the 
after  body  from  the  fore  body  occurred  at  a  distance  of 
555  feet  from  the  position  at  which  the  after  body  struck 
the  ground,  at  a  heading  200  degrees  from  the  point  of 
contact  with  the  ground 
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fuselage  immediately  aft  of  station  530. 

That  in  the  collision  there  was  no  damage  done  to  the 
DC-4  vertical  stabilizer  or  rudder. 

And  considering  Plaintiff’s  Exhibit  22,  and  Plaintiff’s 
Exhibit  13-A  and  -B. 

That  after  separation  the  four  motors  of  the  DC-4  con¬ 
tinued  to  operate,  the  forward  section  of  the  aircraft 
continued  forward  and  after  an  appreciable  interval  en¬ 
tered  the  w'ater. 

Assuming  further  all  the  facts,  distances  and  topo¬ 
graphical  features  shown  on  Plaintiff’s  Exhibit  1 — assum¬ 
ing  the  significant  facts. 

Can  you  with  reasonable  certainty,  predicated  on  your 
experience  and  knowledge  in  the  field  in  which  you  have 
been  found  by  the  Court  to  be  qualified,  form  an  opinion 
as  to  where,  in  distance  and  direction,  from  the 
3726  position  of  the  tail  section  on  the  river  bank,  the 
DC-4  was  at  the  time  the  tail  separated  from  the 
forward  section? 

MR.  BRESS:  Objection  to  the  question,  on  the  various 
grounds  already  stated. 

THE  COURT:  We  have  been  over  it,  haven’t  we? 

MR.  BRESS :  Yes. 

THE  COURT:  And  T  said  the  question  may  be  asked. 

MR.  BRESS:  Yes,  sir.  T  want  the  record  to  show 
the  objection. 

THE  COURT:  The  record  indicates  that,  Mr.  Bress. 

MR.  BRESS:  All  right,  sir. 

BY  MR.  O’DOXOOTTUE: 

Q  Have  you  done  so?  A  Yes. 

Q  And  what  opinion  have  you  reached?  A  Under 
the  conditions  that  have  been  stipulated,  sir,  T  have 
reached  the  conclusion  that  the  point  of  separation  of  the 
after  body  from  the  fore  body  occurred  at  a  distance  of 
555  feet  from  the  position  at  which  the  after  body  struck 
the  ground,  at  a  heading  200  degrees  from  the  point  of 
contact  with  the  ground 
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The  effect  of  the  damage  done  to  the  forward  part  of 
the  after  body  and  in  particular  the  tearing  loose  of  the 
18-foot  section  of  the  upper  righthand  quadrant  that  was 
referred  to  in  the  question,  in  combination  with  the  down¬ 
ward  deflection  of  the  elevator,  will  cause  the  fuselage 
of  the  after  body  to  assume  a  somewhat  nose-down  atti¬ 
tude,  so  that  the  flow  over  the  horizontal  stabilizer  will 
become  in  a  condition  that  we  know  as  a  stalled  condi¬ 
tion,  that  is,  it  loses  its  ability  to  operate  as  a  nice  tail 
section  should.  j 

So  because  of  the  combination  of  that  stalling  of  the 
horizontal  tail,  and  the  deflection  of  the  rudder  to  the 
right,  which  comes  about  as  a  result  of  the  rudder  trim 
tab  deflection  to  the  left,  the  after  body  will  be  caused  to 
roll,  in  very  much  the  w*ay  that  an  airplane  is  caused  to 
go  into  a  spin,  a  tailspin.  It  will  perform  that  kind  of  a 
motion.  ! 

3729  In  the  calculations  to  which  I  had  reference;  these 
fine  details  of  the  motion  with  respect  to  roll  were 
not  taken  into  consideration.  That  is  to  say,  they  were 
not  calculated,  but  they  were  taken  into  consideration  to 
the  extent  that  they  would  have  no  substantial  effect  on 
the  course  that  the  body  as  a  whole  pursued  through  the 
air  in  arriving  at  the  point  of  contact  with  the  ground. 

In  other  words,  if  we  throw  a  dart  at  a  dart  board, 
the  feathers  on  the  dart  are  not  straight  and  true  like  a 
perfectly  constructed  tail  of  an  airplane  is.  And  also 
when  we  throw  the  dart,  we  disturb  its  motion ;  it  wobbles 
through  the  air  and  it  may  spin  and  roll.  Nevertheless, 
it  pursues  a  straight  course  toward  the  target  at  which 
we  are  aiming  it,  and  in  due  course  of  time  those  oscilla¬ 
tions  diminish  out  and  the  needle  sticks  in  the  board. 

These  oscillatory  or  rolling  motions  of  the  after  body 
are  equivalent  to  these  rolling,  oscillatory  motions  of  the 
dart.  They  have  no  substantial  bearing  on  the  path  the 
dart  will  follow,  or,  in  this  case,  they  will  have  no  sub¬ 
stantial  bearing  on  the  path  the  after  body  will  follow. 
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As  far  as  the  experiments  are  concerned,  we  conducted 
tests  under  my  immediate  supervision  and  direction  at 
our  Langley  Field  laboratories,  on  a  one  sixteenth  scale 
model  of  the  after  body,  in  a  variety  of  weight  conditions 
and  with  a  variety  of  stabilizer  settings — not  sta- 

3730  bilizer;  I  ■will  take  that  back — elevator  and  rudder 
settings,  with  various  tab  settings,  and  with  va¬ 
rious  c.  g.  locations,  and  with  various  amounts  of  damage 
to  the  front  end  of  the  after  body  simulated. 

This  model  was  constructed  in  a  manner  quite  similar 
to  the  construction  of  an  actual  airplane,  that  is  to  say, 
it  had  an  outer  skin,  it  had  bulkhead  ribs  or  rings,  it  had 
a  floor  in  it,  and  so  on — in  other  words,  the  essential 
details  which  would  have  a  bearing  on  the  aerodynamic 
characteristics  of  this  after  body  were  represented  in  the 
one  sixteenth  scale  model. 

MR.  BRESS:  I  object,  if  the  Court  pleases,  to  testi¬ 
mony  about  a  model  prepared  by  the  witness,  in  view  of 
a  prior  ruling  of  the  Court  as  to  models;  and,  second, 
that  it  would  be  predicated  solely  on  hearsay,  in  view  of 
the  lack  of  personal  knowledge  of  this  witness  as  to  the 
exact  condition  of  this  tail  section. 

THE  COURT:  Well,  Mr.  Bress,  the  question  pro¬ 
pounded  to  the  witness  is  in  an  entirely  different  posture 
than  the  one  you  propounded  to  Professor  Perkins.  You 
sought  to  have  introduced  a  model  designed  by  Professor 
Perkins,  with  reference  to  testimony  that  he  was  about 
to  give,  and  which  I  excluded. 

This  witness  has  been  asked  the  question  as  to  what 
was  the  predicate,  what  was  the  means,  what  was 

3731  the  method  by  which  he  arrived  at  the  calculation 
of  five  hundred  odd  feet;  and  he  has  merely  indi¬ 
cated  that. 

There  is  no  model  sought  to  be  introduced;  and  if  there 
is,  the  ruling  will  be  the  same. 

MR.  BRESS :  This  witness,  Your  Honor,  is  testifying 
even  more  so. 
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THE  COURT:  He  is  testifying  as  a  result  of  his 
experiment.  He  built  a  similar  plane,  and  of  course  his 
testimony  suffers  from  the  disability  of  all  testimony 
where  you  are  dealing  in  similarities.  It  is  not  exact. 
He  has  arrived  at  a  conclusion,  and  he  is  telling  how  he 
arrived  at  the  conclusion,  and  I  will  permit  him  to  testify. 

THE  WITNESS :  I  believe  I  had  reached  the  point 
where  I  stated  that  the  model  was  tested  with  various 
amounts  of  damage  to  the  front  end  of  the  after  body 
simulated.  The  principal  item  of  the  damage,  of  course, 
was  the  removal  of  this  upper  righthand  quadrant  of  the 
forward  part  of  this  after  body,  which  was  equivalent  to 
the  18-foot  section  of  the  actual  after  body. 

The  initial  tests  were  made  with  the  stabilizer,  the 
elevator  and  rudder  neutral,  as  in  the  case  of  this  model. 

MR.  BRESS:  If  the  Court  pleases,  I  further  object 
as  to  any  tests  that  were  made  with  a  simulated  model, 
based  on  similarity  and  not  based  on  any  comparison 
with  the  actual  tail  section  involved  here. 

3732  Secondly,  there  is  no  showing  that  this  witness 
personally  conducted  the  tests.  And  if  he  is  re¬ 
porting  on  wThat  somebody  else  told  him,  I  should  think 
that  would  be  hearsay. 

THE  COURT:  Well,  of  course  if  you  are  reporting, 
Mr.  Rhode,  with  reference  to  experiments  conducted  by 
somebody  else,  then  those  experiments  of  course  would 
not  be  offered  here  in  support  of  vour  conclusion  as  to 
the  distance  involved. 

Now,  were  those  experiments  conducted  by  you  or  by 
somebody  else?  j 

THE  WITNESS:  Well,  I  will  leave  that  up  to  j  your 
interpretation,  sir.  When  experiments  of  this  kind  are 
conducted,  it  takes  more  than  one  man  to  do  the  job. 

THE  COURT:  I  understand  that.  And  I  think  you 
understand  what  I  mean.  Who  conducted  the  experi¬ 
ments  ? 

THE  WITNESS:  My  part  in  the  experiments  was  to 
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direct  them  and  supervise  them.  I  stated  the  conditions. 

THE  COURT :  You  didn’t  do  the  actual  physical  work, 
but  you  did  the  supervision  ? 

THE  WITNESS :  That  is  correct. 

THE  COURT:  And  what  was  done  was  done  under 
your  supervision? 

THE  WITNESS :  That  is  correct,  sir. 

MR.  BRESS:  At  Langley  Field? 

3733  THE  WITNESS:  At  Langley  Field,  and  I  per¬ 
sonally  went  to  Langley  Field  to  supervise  and 

witness  and  direct  the  tests.  There  were  certain  repeat 
tests  that  were  made  that  1  left  instructions  to  have  done. 
I  didn’t  stay  for  all  of  them. 

THE  COURT:  We  are  only  concerned  with  the  major 
tests  you  are  testifying  with  respect  to,  and  I  under¬ 
stand  now  that  they  were  made  directly  under  your  super¬ 
vision  and,  shall  I  say,  control? 

THE  WITNESS:  That  is  correct,  sir. 

THE  COURT :  Very  well. 

MR.  BRESS:  My  objection  still  stands,  Your  Honor. 
THE  COURT:  Yes. 

THE  WITNESS:  The  initial  tests  were  made  with 
the  model  in  what  I  shall  call  the  clean  condition,  that  is 
to  say,  no  damage  to  the  forward  part  of  the  after  body 
That  was  assumed  to  be  cut  off  clean,  and  the  model  was 
so  constructed. 

The  elevator  and  the  rudder  were  in  their  neutral  posi¬ 
tions,  and  the  tabs  were  in  their  neutral  positions.  In 
other  words,  we  had  a  straight,  clean,  symmetrical  con¬ 
figuration  which  would  not  want  to  roll. 

The  purpose  of  those  initial  tests  was  simply  to — we 
call  them  “control  tests” — simply  to  check  on  our  tech¬ 
nique  to  determine  that  we  can  make  tests  with 

3734  suitable  accuracy. 

Now,  in  this  clean  condition,  we  shoot  the  model 
through  the  air  by  means  of  a  catapult.  And  it  con¬ 
tinues  to  do  the  same  thing  time  after  time,  in  this  clean 
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condition.  That  is,  it  does  not  deviate  to  the  right  or 
left,  as  it  should  not,  with  controls  neutral.  It  should  go 
straight  ahead.  It  should  not  roll.  It  should  have  no 
abnormal  characteristics. 

In  the  absence  of  any  abnormal  characteristics  of  that 
kind,  we  have  established  confidence  in  the  validity  of  our 
test  technique. 

MR.  BRESS:  I  object  to  the  witness  arguing  the 
matter,  Your  Honor.  I  think  he  is  going  beyond  merely 
telling  what  he  has  done.  j 

THE  COURT :  I  have  permitted  the  witness  to  testify, 
Mr.  Bress,  and  I  am  going  to  insist  that  you  permit  him 
to  do  so. 

Tlie  only  thing  we  are  concerned  with,  sir,  is  how  you 
arrived  at  your  calculation  of  five  hundred  feet  on  the 
assumptions  counsel  has  given  you.  Will  you  tell  us  that, 
sir. 

THE  WITNESS:  Haven’t  I  already  answered1  that 
question,  sir?  I  stated  I  arrived  at  that  figure  on  the 
basis  of  calculations  and  model  experiments. 

THE  COURT :  Then  you  have  concluded  your 
3735  answer.  Is  that  it?  j 

THE  WITNESS:  If  you  wish  me  to  conclude 
Or  I  will  go  further.  j 

THE  COURT:  No;  it  isn’t  a  question  of  what  I  wish 
at  all.  It  is  a  question  of  whether  you  have  concluded 
your  answer. 

THE  WITNESS:  I  was  going  into  some  considerably 
more  or  greater  detail  with  respect  to  the  model  tests. 

THE  COURT:  I  don’t  think  those  details  with  refer¬ 
ence  to  the  model  tests  will  help  us.  If  there  is  a  calcu¬ 
lation — 

THE  WITNESS:  There  is  one  point  I  wish  to  make 
with  respect  to  the  model  tests,  and  that  is  that  only  when 
the  elevator  and  rudder  tabs  were  set  in  the  positions 
that  I  have  stated,  as  shown  by  the  exhibits  mentioned  in 
the  question,  would  the  model  roll. 
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THE  COURT:  As  I  understand  it,  what  you  are  say¬ 
ing  to  me  and  the  jury  is  this,  that  you  simulated  the 
conditions  assumed  by  the  factual  picture  that  counsel 
for  the  Government  has  presented  to  you — 

THE  WITNESS:  That  is  correct,  sir. 

THE  COURT:  — and  you  did  that  by  experiment — 

THE  WITNESS:  That  is  correct. 

THE  COURT :  — or  by  experiment  under  your  super¬ 
vision  and  control — 

3736  THE  WITNESS :  That  is  correct. 

THE  COURT:  — and  as  a  consequence  of  that, 
you  arrived  at  a  certain  figure  of  five  hundred  feet — 
was  it? 

THE  WITNESS:  555  feet. 

THE  COURT:  Can  you  tell  us  the  mechanics  of  the 
arrival  at  that  computation? 

THE  WITNESS:  This  is  a  test  result  I  am  quoting 
now. 

MR.  BRESS:  I  object  to  any  quoting  from  somebody 
else’s  test  result. 

THE  COURT :  I  am  assuming,  Mr.  Bress — and 
maybe  I  am  wrong  in  my  assumption. 

I  am  assuming,  sir,  this  is  a  test  conducted  by  you  or 
under  vour  direction  when  you  were  there. 

THE  WITNESS :  That  "is  correct. 

THE  COURT:  This  is  your  test.  Right? 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  You  may  answer  it. 

THE  WITNESS :  I  am  not  quite  clear  at  the  moment. 

MR.  O’DONOGHUE:  He  doesn’t  know  whether  he  can 
read  from  his  report  of  his  test,  as  he  started  to  do. 
May  he  go  ahead  and  do  that,  Your  Honor? 

MR.  BRESS:  You  mean  he  can’t  answer  the  question 
without  reading? 

THE  WITNESS:  I  am  a  little  bit  confused  at  this 
point,  sir. 

3737  THE  COURT:  I  asked  you,  sir,  to  tell  us  as 
briefly  as  you  possibly  can  how  you  arrived  at  the 
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calculation  of  five  hundred  feet — what  method  you 
adopted,  what  means  you  employed,  what  formulae  were 
involved,  what  mathematics  came  into  play. 

MR.  O’DONOGHUE:  Your  Honor,  I  believe  the  rea¬ 
son  he  is  confused  by  that  is  because  there  were  two 
methods — one  using  mathematics  and  calculating  it  that 
way,  and  then  making  the  model  tests.  So  there  are  two 
separate  things. 

THE  COURT:  Let  us  have  the  mathematics  first,  if 
you  don’t  mind.  j 

THE  WITNESS:  Well,  the  basis  for  the  calculation 
is  a  step  by  step  procedure. 

The  after  body  is  initially  in  the  proper  heading,  as 
stated  in  the  question,  at  a  speed  of  130  miles  per  hour; 
and  momentarily,  for  a  very  short  interval  of  time,  it 
may  be  presumed  to  continue  in  a  steady-state  condition, 
under  the  initial  conditions. 

But  in  that  short  period  of  time  it  is  acted  upon  by 
the  force  of  gravity,  so  that  it  wants  to  move  down 
toward  the  earth.  At  the  same  time  there  is  a  force  of 
drag  acting  at  the  rear,  so  that  it  is  slowed  down  a  little 
bit.' 

Its  slight  degree  of  fall  toward  the  ground  and  retarda¬ 
tion  due  to  drag  are  taken  into  consideration  as  correc¬ 
tions  to  the  original  initial  conditions. 

3738  Then  at  the  beginning  of  the  second  interval, 
which  starts  at  the  end  of  the  first  short  interval 
of  time,  you  have  in  effect  new  initial  conditions  which 
are  slightly  different  than  those  at  the  very  start,  at  zero 
time;  and  again  the  same  process  is  gone  through,  for  a 
short  interval  of  time. 

MR.  BRESS:  Are  you  now  answering  the  Court’s 
question  on  mathematics?  And  is  this  the  answer  to  the 
mathematics  involved? 

TTTE  WITNESS :  I  think  so. 

MR.  BRESS:  All  right.  I  just  want  to  be  sura  Go 
ahead. 
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MR.  O’DONOGHUE:  I  don’t  think  it  is  proper  under 
those  circumstances  for  counsel  to  address  the  witness. 
If  there  are  any  objections,  I  think  they  should  be  made 
to  the  Court. 

MR.  BRESS :  I  thought  that  would  make  it  quicker.  I 
withdraw  my  observation.  I  was  just  trying  to  find 
where  the  mathematics  was,  Your  Honor. 

THE  COURT :  I  am  assuming,  Mr.  Bress,  the  witness, 
by  virtue  of  his  background,  and  the  fact  that  he  is  an 
intelligent  witness  in  his  field,  know^s  just  exactly  what  the 
question  was,  and  if  lie  couldn’t  answer  it,  or  wasn’t 
answering  it,  he  would  advise  the  Court. 

You  may  continue,  sir. 

THE  WITNESS :  At  the  end  of  this  second  in- 

3739  terval  of  time,  the  model  object  is  dropped  a  little 
bit  more  toward  the  earth  and  it  has  been  slowed 

down  a  little  bit  more.  This  additional  drop  and  addi¬ 
tional  slowing  down,  or  decrement  in  the  forward  velocity, 
are  taken  into  consideration  for  the  third  step,  as  a  cor¬ 
rection  to  the  initial  conditions  for  the  third  step,  and 
so  on. 

That  course  or  procedure  is  followed  until  finally  the 
after  body  gets  through  the  complete  space  of  three  hun¬ 
dred  feet  and  hits  the  ground.  And  during  that  period 
of  time,  of  course,  it  has  been  retarded  in  its  forward 
flight  by  the  effect  of  drag. 

THE  COURT:  How  did  you  arrive  at  five  hundred 
feet?  Did  you  use  a  formula,  or  the  law  of  physics,  or 
what?  How  did  you  arrive  at  the  five  hundred  feet? 

MR.  O’DONOGHUE:  Would  you  want  to  have  the 
blackboard  to  show  the  computation? 

•  •  •  • 

3740  Q  Will  you  proceed  with  your  mathematical  cal¬ 
culation — 

THE  COURT:  Mr.  Witness,  I  am  just  seeking  the 
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answer  to  a  question  that  appears  to  me  to  be  still 

3741  unanswered,  and  that  is  this : 

You  have  testified  that  there  was  a  distance  of 
five  hundred  some  odd  feet  involved  in  this  plane  acci¬ 
dent,  from  the  place  where  the  parts  separated.  Do  you 
follow  me? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  Now  I  want  to  know  what  mathemati¬ 
cal  formula  you  used  or  how  you  arrived  at  the  calcula¬ 
tion  of  the  five  hundred  feet. 

THE  WITNESS:  That  is  a  long,  involved  story,  sir. 
The  distance  of  555  feet  is — 

THE  COURT:  Can  you  illustrate  it  on  the  map,  by 
some  means? 

THE  WITNESS:  I  refer  to  calculations  and  tests, 
sir.  The  calculations  I  made  were  made  some  two  years 
ago,  and  they  were  considered  quite  preliminary  in  char¬ 
acter.  A  long  period  of  time  went  by,  and  finally;  it  ap¬ 
peared  as  though  this  question  might  come  up.  And  I 
thought  since  there  was  time  available,  it  would  be  much 
more  realistic  to  have  model  tests  constructed. 

It  so  happens  that  the  original  calculations,  which  were 
the  step  by  step  calculations  to  which  I  referred,  on 
which  I  am  now  rusty,  the  result  of  them  did  agree  quite 
well  with  the  model  experiments. 

MR.  BRESS :  I  move  that  answer  be  stricken. 

THE  COURT:  He  is  addressing  the  Court,  Mr. 

3742  Bress.  I  think  you  should  permit  him  to  finish 
what  he  has  been  saying. 

THE  WITNESS :  I  am  a  little  bit  puzzled  still  by  the 
question.  I  should  prefer  to  explain  what  was  done  on 
the  model  experiments. 

THE  COURT:  Mr.  Rhode,  I  am  not  certainly  an  ex¬ 
pert  in  your  field,  and  am  not  one  in  my  own,  apparently. 
But  you  must  have  used  mathematics.  Now,  you  have 
either  used  mathematics,  involving  trigonometry,  analyti¬ 
cal  geometry,  or  some  formula  of  the  law  of  physics.  Is 
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that  correct? 

THE  WITNESS:  That  is  correct. 

THE  COURT :  All  I  am  interested  in  is  what  were  the 
mathematical  factors  that  you  took  into  consideration  at 
the  time  you  arrived  at  an  answer. 

In  other  words,  let  us  put  it  on  a  simple  basis.  If  I 
have  a  product  of  500,  I  either  get  it  basically  and  simply 
from  some  mathematical  calculation,  either  addition  or 
subtraction.  Now  I  am  asking  you,  how  did  you  arrive 
at  that  550  feet  that  you  have  testified  to  here?  You 
have  testified  as  to  what  you  have  done ;  but  I  note  that  in 
your  testimony  there  w~as  no  reference  to  any  mathemati¬ 
cal  factors  involved. 

THE  WITNESS:  Well,  the  basic  mathematical  for¬ 
mula  involved,  of  course,  is  a  very  elementary  one :  Force 
is  equal  to  the  mass  times  acceleration. 

3743  THE  COURT :  That  is  all  I  want. 

THE  WITNESS :  F  equals  MA. 

THE  COURT :  All  right. 

THE  WITNESS :  I  can  take  it  from  there  with  a 
blackboard  exposition  of  this. 

THE  COURT :  Fine.  That  will  be  all  right.  You  do 
that. 

•  •  #  • 

THE  WITNESS  (at  the  blackboard) ;  I  should  like  to 
state,  Your  Honor,  as  I  have  already,  it  has  been  two 
years  since  I  have  made  these  calculations.  I  have  been 
occupying  an  administrative  position  in  the  interim.  I 
am  rusty  on  this  sort  of  thing,  and  I  may  flounder  a  little 
bit ;  but  I  will  attempt  it. 

Now,  first  I  will  draw  a  picture  of  the  after  body.  It 
appears  in  some  such  fashion  as  this.  Of  course,  I  am 
not  trying  to  indicate  the  damage. 

The  initial  condition  is  forward,  and  it  has  a  forward 
velocity  of  130  miles  per  hour,  which  when  multiplied 
times  1.467  is  equal  to  something  which  is  the  num- 

3744  ber  of  feet  per  second.  That  would  be,  roughly, 
say,  195  feet  per  second,  approximately. 
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THE  COURT :  Why  do  you  multiply  it — for  the  bene¬ 
fit  of  the  jury  and  also  of  the  Court — by  1.467,  is  it? 

THE  WITNESS :  By  1.467,  yes.  | 

THE  COURT:  Why  multiply  it  by  that? 

THE  WITNESS :  To  convert  miles  per  hour  into  feet 
per  second. 

THE  COURT :  All  right. 

THE  WITNESS:  Now,  an  aerodynamic  body  of  this 
kind  has  a  certain  drag  to  it,  a  force  acting  in  a  rearward 
direction,  by  virtue  of  the  relative  wind  blowing  at  it 
opposite  from  the  direction  of  the  motion.  The  force 
that  acts  at  the  rear  on  the  body  is  known  as  the  drag, 
and  that  can  be  represented  by  an  equation  of  this  kind: 

Drag,  represented  by  the  symbol  D,  is  equal  to  a  drag 
coefficient,  C  sub  D,  times  an  area,  times  the  density  of 
the  air,  times  the  square  of  the  velocity,  times  one  half. 

THE  COURT:  Why  do  you  use  one  half? 

THE  WITNESS:  Well,  that  goes  back  to  the  funda¬ 
mental  laws  of  physics.  This  quantity  one-half  rho  V 
squared  is  the  dynamic  pressure  of  the  air  when  it  im¬ 
pinges  on  a  fiat  plate,  at  the  center  of  a  flat  plate. 

THE  COURT :  All  right. 

THE  WITNESS :  The  area  that  was  chosen  for 
3745  this  calculation  was  the  area  from  the  cross  section 
of  the  fuselage,  this  area  here.  j 

We  have  data  on  various  aerodynamic  configurations 
that  have  been  obtained  in  wind-tunnel  tests,  on  flat 
plates,  on  anemometer  cups — which  everybody  I  think  is 
familiar  with,  the  little  cups  you  see  spinning  around  in  a 
weather  station,  with  a  shape  like  this — on  anemometer 
cups,  fiat  plates,  streamlined  objects  of  one  kind  or 
another.  And  when  one  is  familiar  with  the  data  per¬ 
taining  to  various  aerodynamic  characterizations  of  that 
kind,  and  has  a  certain  background  of  experience  as  an 
aeronautical  engineer  and  research  scientist,  he  can  use 
his  judgment  in  selecting  a  property  of  this  body  which 
represents  the  drag.  j 
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In  other  words,  he  can  pick  a  value  of  the  drag  co¬ 
efficient,  C  sub  D.  In  this  particular  evaluation,  based 
on  this  cross-section  area  here,  I  chose  a  drag  coefficient 
of  unity — C  sub  D  is  equal  to  1.0. 

THE  COURT :  I  don’t  think  you  are  bearing  down  on 
those  Cs. 

THE  WITNESS:  All  right.  Am  I  making  them  big 
enough  for  you? 

THE  COURT:  I  can  see  it  when  you  bear  down  on  it. 
You  had  better  put  one  where  the  coefficient  is,  too,  at  the 
beginning  of  your  formula. 

MR.  WARNER:  What  is  that  figure? 

3746  THE  COURT:  That  is  the  Greek  letter,  rho, 
isn’t  it? 

THE  WITNESS:  Yes,  sir;  that  is  the  Greek  rho. 

So  we  have  an  area — I  don’t  recall  what  the  value  was, 
now — but  it  was  the  cross-section  area  here.  We  chose 
a  value  of  unity  for  the  drag  coefficient  of  the  body.  We 
chose  a  value  of  sea-level  density  for  the  atmospheric 
density,  and  call  that  “rho  zero,”  because  that  represents 
the  sea-level  condition.  “V,”  of  course,  is  this  195-feet- 
per-second  figure. 

MR.  O’DONOGIIUE:  May  I  interrupt  to  say  that  is 
190.71,  if  you  want  to  put  the  exact  figure  in  there? 

THE  WITNESS:  In  addition  to  that,  as  I  recall  it,  I 
took  into  consideration  the  drag  of  the  tail  surfaces.  It 
is  hardly  necessary  to  mention  that;  but  a  drag  coefficient 
of  one  tenth,  as  I  recall  it,  was  assumed  for  that. 

So  that  the  complete  drag  coefficient  was  equal  to  this 
part  here,  plus,  I  might  say,  D  sub  F  here,  representing 
the  fuselage — plus  CD  of  the  tail  surfaces,  times  their 
area,  again  times  rho  zero  V  squared  over  2. 

That  is  the  thing  that  gave  me  the  initial  force. 

Now,  as  I  said  on  the  witness  stand,  before  coming 
down  here,  force  is  equal  to  mass  times  the  acceleration — 
F  equals  MA.  Rho  mass  M  is  equal  to  the  weight,  di¬ 
vided  by  the  acceleration  of  gravity. 
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Since  we  know  the  force  at  the  initial  conditions 

3747  acting  on  this  body,  and  since  we  know  the  weight, 
and  the  acceleration  of  gravity  is  a  constant — that 

is  a  fixed  quantity  at  the  surface  of  the  earth,  32.2  feet 
per  second,  per  second — so  since  we  know  the  force,  we 
know  the  weight,  we  know  the  acceleration  of  gravity, 
we  can  now  solve  for  the  acceleration  of  this  body  at  that 
first  instant  of  time. 

There  is  an  acceleration  directed  backwards  along  the 
axis  at  that  first  instant  of  time,  just  immediately  after 
it  became  separated  from  the  forward  body.  If  we  choose 
a  period  of  time,  a  short  interval  of  time,  such  as:  one 
tenth  of  a  second,  then  we  can  assume  that  that  force 
acts  for  that  short  period  of  time. 

So  that  since  the  velocity,  which  we  might  call  Delta 
V — meaning  an  increment  of  the  same  thing,  the  incre¬ 
ment  of  the  velocity  caused  by  that  accerelation  directed 
backward  along  the  axis — is  equal  to  the  acceleration 
times  the  time,  the  acceleraton  is  the  value  that  we  com¬ 
pute  from  this  formula,  using  the  force  that  is  derived 
from  this  equation  for  drag. 

And  now  we  compute  Delta  V  is  equal  to  that  accelera¬ 
tion,  times  the  time  interval  which  can  be  chosen  as  any 
arbitrary  value,  such  as  one  tenth  of  a  second — or,  if  we 
wish,  in  the  final  analysis  we  can  make  it  shorter  than 
that. 

Since  it  takes  4.3  seconds  for  this  object  to  drop 
through  300  feet,  consequently  there  are  43  steps, 

3748  if  you  take  one  tenth  of  a  second. 

That  would  be  4.3  divided  by  one  tenth,  or  43 
steps  would  be  taken  along  the  flight  path,  "which  is  prob¬ 
ably  sufficient  for  any  reasonable  accuracy. 

Now,  we  compute  the  Delta  V,  acceleration  times  time; 
and  then  the  initial  V,  we  might  call  this  V  zero.  Now, 
referring  to  the  initial  conditions  of  190.71  feet  per  sec¬ 
ond,  we  have  V  zero,  now  minus  the  Delta  V,  which  is  of 
course  equal  to  V  zero  minus  acceleration  times  the  time 
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interval.  You  might  call  that  Delta  T,  indicating  that  it 
is  an  interval  of  time. 

And  when  we  solve  this  equation,  we  get  a  number 
which  is  the  value  of  the  velocity  that  is  to  be  taken  at 
the  end  of  one  tenth  of  a  second. 

In  other  words,  that  is  the  initial  condition  of  velocity 
now  for  the  second  interval  of  time,  going  from  the  end 
of  one  tenth  of  a  second  to  two  tenths  of  a  second. 

Meanwhile,  the  object  has  had  a  vertical  force  acting 
upon  it,  which  is  the  force  of  gravity.  So  in  addition  to 
being  retarded  back  along  its  flight  path,  it  is  being  drawn 
down  as  a  consequence  of  the  force  of  gravity  acting  on 
the  body. 

Now,  the  increment  of  velocity  that  it  picks  up  in  the 
downward  direction  can  be  calculated  in  much  the  same 
way.  Delta  V  would  be  now  A  Delta  T,  where  A  is 
3749  the  acceleration  of  gravity,  because  of  this  accele¬ 
ration  along  the  flight  path. 

So  if  this  is  the  starting  point,  now,  and  this  is  a 
vector  quantity — a  vector  quantity  is  one  winch  has 
direction  and  magnitude;  in  other  w’ords,  the  direction  is 
initially  forw’ard,  and  the  magnitude  corresponds  to  130 
miles  per  hour — the  initial  velocity  dowrmvards  w’as  zero. 
At  the  end  of  one  tenth  of  a  second  there  will  be  a  slight 
decrement  of  velocity,  so  that  the  velocity — 

THE  COURT:  You  mean,  by  “decrement,”  loss  of 
forward  movement? 

THE  WITNESS:  Loss  of  forward  movement,  yes,  sir. 

And  then  meanw’hile  it  has  picked  up  a  little  dowmw’ard 
componenfcjpf  the  velocity  of  that  kind.  So  that  the  flight 
path  angle  has  been  altered  from  one  straight  forward 
in  a  horizontal  direction,  to  one  which  has  a  slight  dowm- 
wrard  inclination. 

Now*,  the  after  body  assumes  a  different  attitude  angle 
on  the  average  through  this  path,  by  virtue  of  the  new’ 
flight  path  angle.  In  other  w’ords,  it  noses  dowm.  It  is 
a  stable  bodv.  The  center  of  gravitv  is  in  here  some- 
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where,  and  it  wants  to  act  as  a  dart  and  wants  to  behave 
as  a  dart  or  as  an  arrow  going  through  the  air. 

An  arrow  doesn’t  remain  in  a  horizontal  attitude  and 
simply  go  down.  It  has  feathers  on  the  tail  end 

3750  and  a  weight  on  the  other.  So  it  wants  to  do  this, 
rather  than  this.  And  that  is  the  way  this  will 

behave. 

Now,  of  course,  as  I  said  in  my  previous  testimony, 
there  will  be  rolling  and  oscillation  of  this  thing,  which 
has  not  been  taken  into  consideration  in  detail  in  the 
calculations.  So  we  pick  up  at  this  point  here,  then,  and 
we  now  have  a  new  velocity  which  is  a  little  bit  less  than 
the  original  velocity,  and  a  new  direction,  which  is  some¬ 
what  downward. 

; 

And  then  we  take  a  start  from  there,  in  turn,  and  go 
through  the  same  procedure  all  over  again,  and  we  arrive 
at  a  somewhat  smaller  velocity  still,  and  a  somewhat 
steeper  inclination  of  the  flight  path — until  we  follow 
through  these  steps  43  different  times,  if  we  choose  one 
tenth  of  a  second  for  an  interval  of  the  4.3  seconds,  which 
is  the  interval  it  takes  for  the  body  to  reach  the  ground. 

We  wind  up  with  a  flight  path,  which — I  will  try  to 
draw  it  over  here,  now.  This  is  altitude,  and  I  will  call 
that  “h;”  this  horizontal  distance,  and  I  will  call  that 
“d.”  Ordinarily  I  would  not  use  that  symbol;  but  per¬ 
haps  it  will  be  easier  to  understand  here. 

We  eventually  arrive  at  a  flight  path  which  consists  of 
a  series  of  very  short  straight-line  segments,  which  are 
short  enough  to  give  us,  in  effect,  a  curved  flight  path  of 
that  nature.  j 

3751  This  distance,  from  the  initial  position  to  a  final 
position  of  contact  with  the  ground,  according  to 

this  procedure,  works  out  555  feet.  That  is  with  the  wind 
correction.  The  figure  is  different  from  that  w’hen  the 
wind  is  forgotten. 

TTTE  COURT:  You  have  answered  my  question.  Tt 
has  been  spelled  out  for  me.  Thank  you,  sir. 
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BY  MR.  O’DONOGHUE : 

Q  May  I  ask  you,  Mr.  Rhode,  what  were  the  varia¬ 
tions  between  your  result  by  computation  and  those  by 
tests 

MR.  BRESS :  The  same  objection. 

THE  COURT :  You  may  answer  it. 

THE  WITNESS :  For  the  condition  of  ten-degree 
turn,  I  will  have  to  say  that  these  conditions  are  not 
quite  like  those  posed  in  the  question. 

MR.  BRESS:  Then  we  object. 

THE  COURT:  Then  of  course  if  they  are,  we  won’t 
want  them.  You  see,  Mr.  Rhode,  your  opinion  is  only 
permitted  on  the  assumptions  in  the  question.  So  if  what 
you  are  about  to  indicate  now  is  not  predicated  upon  the 
assumed  facts  of  the  question,  then  of  course  we  won’t — 

THE  WITNESS:  I  should  like  to  explain  that  these 
calculations  of  one  kind  or  another  for  various  figures 
were  derived  from  different  conditions  of  weights,  c.  g., 
altitude  and  speed,  and  so  on. 

3752  THE  COURT:  This  is  the  result  arrived  at  by 
you  by  virtue  of  the  formula  indicated  and  the  as¬ 
sumed  facts  in  the  question  asked? 

THE  WITNESS :  That  is  right,  sir. 

I  don’t  believe  I  have  direct  comparisons  at  130  miles 
per  hour  for  tests  and  calculations. 

BY  MR.  O’DONOGHUE : 

Q  I  beg  your  porden? 

THE  COURT:  He  says  he  doesn’t  believe  be  has 
direct  comparisons  at  130  miles  per  hour — for  what? 

THE  WITNESS:  For  tests  and  calculations,  at  130 
miles  per  hour. 

BY  MR.  O’DONOGHUE : 

Q  What  speed  do  you  have?  A  I  have  it  for  120 
miles  per  hour. 

Q  How  does  that  compare  with  the  calculation? 

MR.  BRESS:  Objection. 

THE  COURT:  This  is  on  tests,  is  it? 


1713  A 


THE  WITNESS :  I  have  a  calculated  result  for  all  of 
the  conditions  of  the  question  except  that  the  speed  was 
120  miles  per  hour  instead  of  130,  and  I  also  have  a 
figure  based  on  the  test  result  for  that  same  condition, 
120  miles  per  hour.  i 

I  do  not  have  the — I  will  take  it  back.  I  do  have. 

I  have  answered  555  feet  as  the  calculated  result 

3753  for  130  miles  per  hour.  And  I  have  a  result  based 
on  the  test  data  here.  This  is  converted  to  full 

scale,  for  130  miles  per  hour  also,  600  feet. 

MR.  O’DONOGHUE :  Thank  you. 

THE  COURT:  Is  there  cross-examination? 

MR.  AHERNE :  The  defendant  Eastern  has  no  cross- 
examination  at  this  time. 

MR.  WARNER:  No  cross-examination. 

MR.  BRESS :  Hoes  that  mean  Mr.  Aheme  reserves  his 
cross-examination?  If  so,  I  reserve  mine,  until  he  com¬ 
pletes. 

MR.  O’DONOGHUE:  May  this  witness  be  excused, 
Your  Honor? 

MR.  AHERNE:  Mr.  Aherne  has  stated  he  has  no 
cross-examination  at  this  time.  By  that  I  didn’t  mean  to 
play  hide  and  seek.  I  have  no  cross-examination  qf  this 
witness  unless  something  on  cross-examination  by  Mr. 
Bress  or  Mr.  Warner  makes  cross  necessary  by  me. 

MR.  WARNER :  I  still  have  no  questions. 

MR.  BRESS:  May  I  proceed,  then,  Your  Honor? 
THE  COURT:  Very  well. 

i 

Cross  Examination 

BY  MR.  BRESS:  | 

Q  May  I  see  the  papers  from  which  you  were 

3754  reading,  sir?  A  Yes.  This  is  the  one  from  which 
I  just  quoted,  based  on  test  data.  This  is  for  air 

speed  of — 

Q  Do  you  have  any  report?  A  No. 

Q  You  did  not  submit  a  report?  A  No. 
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Q  When  were  you  first  requested  to  be  a  witness  in 
this  case?  A  Oh,  I  think  the  answer  to  that  question,  it 
has  been  something  over  two  years  ago.  At  that  time  it 
wasn’t  clear  whether  I  would  be  called  as  a  witness.  I 
was  merely  consulted. 

Q  And  who  requested  you?  A  The  United  States 
Attorney’s  office.  I  have  forgotten  who  signed  the  letter. 
A  letter  was  addressed  by  the  United  States  Attorney’s 
Office  to  the  National  Advisory  Committee  for  Aeronau¬ 
tics,  asking  whether  my  services  might  be  made  available. 

Q  Did  you  reply  to  that  letter?  A  The  letter  was 
replied  to.  I  have  forgotten  wdio  prepared  the  letter 
or  who  signed  it  out.  It  was  replied  to,  by  the  National 
Advisory  Committee  for  Aeronautics. 

Q  Did  you  ever  submit  any  report  to  the  United  States 
Attorney’s  Office?  A  No,  I  would  say  not.  There 
3755  is  a  piece  of  paper  that  was  turned  over  to  them 
at  one  time,  some  two  years  ago,  which  was  a  draft, 
a  very  hurriedly  prepared  draft,  and  was  submitted  to 
them  not  as  a  report,  not  as  a  finished  product,  but 
merely  as  a  sort  of  a  form  of  what  I  would  probably  be 
able  to  submit  in  the  way  of  a  calculation  or  an  answer 
to  the  questions  posed,  and  based  on  calculated  results. 
And  they  were  supposed  to  take  that  and  show  me  what 
kind  of  legal  form  to  put  it  into — or  at  least  that  was  my 
understanding. 

Q  The  first  contact  you  had,  then,  was  about  two 
years  ago.  Is  that  correct?  A  As  near  as  I  can  re¬ 
call,  yes. 

Q  And  when  were  you  requested  or  notified  that  you 
would  be  a  witness  in  this  case?  A  Oh,  it  has  been — I 
think  it  was  about  the  time  the  newspaper  accounts  of 
the  trial  coming  up  occurred.  I  don’t  remember  just 
when  that  was. 

Q  Was  it  during  this  month,  February?  A  I  think 
it  was  in  January,  or  earlier.  I  have  forgotten  just 
exactly  when. 
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Q  When  you  were  requested  to  make  this  study,  what 
facts  wTere  you  furnished  for  purposes  of  the  study? 
A  Initially,  some  two  years  ago,  I  was  given — I  am  not 
sure  I  have  that  data  here.  I  have  the  data  on  the 
weight  of  the  after  body,  which  was  provided  by 

3756  the  Civil  Aeronautics  Administration. 

Yes,  I  have  a  copy  or  notes  on  the  weight  data 
that  were  given  to  me.  I  was  told  that  the  airplane — I 
don’t  have  the  actual  notes  on  this — but,  as  I  recall,  I  was 
told  the  airplane  was  proceeding  at  a  speed  between  120 
and  140  miles  per  hour. 

Q  Do  you  have  any  records  as  to  what  data  was  given 
you?  A  I  am  not  sure.  I  would  have  to  look  up  some 
rough  notes  at  the  office. 

Q  Will  you  look  them  up,  please. 

Were  you  shown  photographs  at  that  time?  A  No, 
sir. 

Q  In  the  hypothetical  question  there  was  some  refer¬ 
ence  made  to  certain  of  plaintiff’s  exhibits  in  the  form  of 
photographs.  A  Yes. 

Q  Did  you  see  any  photographs  in  connection  with 
your  preparation  for  the  answer  which  you  gave,  showing 
the  tail  section  on  the  shore?  A  Yes. 

Q  And  when  were  you  shown  those?  A  I  don’t  re¬ 
call,  sir.  Possibly  a  month  ago,  or  some  such  date.  I 

Q  You  mean  after  this  trial  began?  A  I  That 

3757  was  one  of  them.  Two  of  them  I  saw  for  the  first 
time  today. 

Q  Two  of  them  you  were  shown  for  the  first  time 
today.  A  Yes. 

Q  And  that  was  after  you  had  formed  your  opinion 
on  the  answer  to  the  hypothetical  question?  A;  Yes. 
But  all  three  photographs  I  was  shown  showed  the  same 
point  I  was  concerned  with.  So  one  of  the  three  served 
the  purpose  before  today. 

Q  You  have  at  your  office,  then,  a  record  of  the  facts 
that  were  furnished  to  you  in  connection  with  the  study 
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and  the  experiments  which  you  say  you  conducted?  A 
I  think  so. 

Q  All  right.  And  are  those  facts  in  the  form  of  a 
letter?  A  No. 

Q  What  form  are  they  in?  A  They  are  in  the  form 
of  rough  notes  taken  by  myself  for  my  information. 

Q  Over  a  telephone?  A  Partly  so.  Partly  by  a 
visit  of  people  in  my  office. 

Q  Then  you  do  have  a  file  of  the  work  you  have  done 
on  this  matter,  and  that  would  contain  the  data  that  was 
furnished  to  you  prior  to  the  beginning  of  this 

3758  computation  and  testing,  and  you  can  produce  that 
data?  A  I  think  so. 

Q  All  right,  sir.  A  It  is  in  awfully  rough  form. 

Q  All  right,  sir.  Were  you  shown,  prior  to  your  com¬ 
ing  here  to  Court,  any  of  the  testimony  in  this  case? 
A  Yes. 

Q  You  were  shown  the  testimony  of  Professor  Per¬ 
kins?  A  That  is  correct — at  least  part  of  it.  I  don’t 
know  whether  I  have  seen  all  of  his  testimony. 

Q  And  did  you  at  any  time  receive  a  request  from  the 
Government  to  make  a  study  of  the  path  that  the  forward 
section  of  this  plane  would  travel?  A  No,  sir. 

Q  You  know,  from  reading  Professor  Perkins’  testi¬ 
mony,  that  his  testimony  related  to  the  path  that  the 
forward  section  of  this  plane  would  travel,  in  a  horizontal 
distance  forward,  from  the  time  of  loss  of  the  tail  sec¬ 
tion.  A  Yes,  sir. 

Q  But  you  were  not  requested  at  any  time  to  make  a 
study  of  the  path  that  the  forward  section  would  take. 
Is  that  correct?  A  No  sir.  That  is  correct. 

Q  And  isn’t  it  a  fact,  sir,  that  the  aerodynamic  quali¬ 
ties  of  the  forward  section,  with  the  wings 

3759  (-65)  intact,  is  such  that  its  course  aerodynamicallv 

can  be  predicted  with  greater  accuracy  than 
the  course  of  the  descent  of  the  tail  section?  A  I  don’t 
believe  so,  sir. 
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Q  Then  you  don’t  believe  so —  A  No. 

Q  I  want  to  be  sure  I  fully  understand  you,  sir. 

THE  COURT:  Let  me  interrupt  here.  This  witness 
was  proffered  with  reference  to  the  course  of  the  tail 
section,  and  Professor  Perkins  was  proffered  with  refer¬ 
ence  to  the  forward  section.  Correct!  j 

MR.  BRESS:  Yes,  sir. 

THE  COURT:  Then  what  difference  does  it  make  if 
they  differ!  One  testified  about  the  forward  section  and 
one  testified  about  the  tail  section. 

i 

#  *  *  * 

3766  BY  MR.  BRESS : 

Q  Mr.  Rhode,  I  understand  then  that  you  have 

3767  never  made  any  aerodynamic  computation  as -to  the 
path  of  the  forward  section!  A  That  is  right. 

Q  Now,  the  tail  section  was  subject  to  aerodynamic 
forces,  was  it  not,  but  those  forces  are  completely  un¬ 
known!  A  No,  they  are  not  unknown,  to  the  extent  that 
they  can  be  estimated  by  one  with  experience. 

Q  Then  the  forces  that  are  used  in  connection  with 
the  tail  section  then  are  all  estimates!  Is  that  correct! 
A  In  the  calculation,  yes. 

Q  They  are  not  then  known  specific  forces  that  can  be 
used  with  certainty!  A  They  are  not  known  forces  in 
the  sense  when  experiments  on  the  after  body  were  made 
to  obtain  such  forces,  that  is  correct.  They  are  estimates 
as  to  values.  | 

Q  If  there  are  known  aerodynamic  forces  that  would 
operate  on  the  tail  section,  I  would  like  you  to  tell  me  now 
what  those  forces  are.  Any  mathematical  formulae  or 
any  definite  scientific  things,  aerodynamic  forces  that 
would  work  on  the  tail  section.  A  I  think  I  have  al¬ 
ready  answered  that  question  in  the  blackboard  discussion 
and  previously. 

Q  Those  are  estimates,  as  I  understand  it!  A  Yes. 


Q  I  want  to  know  whether  any  known  specific 

3768  forces,  any  measurment,  any  measured  forces  came 
into  it.  A  No. 

Q  Then  as  I  follow  your  discourse  here,  you  operated 
in  arriving  at  these  formulae  and  computations,  you  oper¬ 
ated  on  this  area  that  you  have  cross-crossed?  That  was 
the  area  or  the  section  that  you  were  concerned  with? 
A  That  is  the  area  I  was  concerned  with,  yes. 

It  should  not  be  supposed  because  I  cross-crossed  that 
cross-section  there  that  I  was  dealing  with  a  circular 
plate. 

Q  You  were  considering  that  circular  area  and  also  the 
balance  of  the  plane?  A  That  is  right. 

Q  Do  you  have  the  configuration  on  the  square  area? 
A  Not  with  me,  sir;  no. 

Q  Did  you  in  any  of  these  computations  take  into 
consideration  the  exact  square  area  of  this  rear  section  of 
the  fuselage?  A  We  took  into  consideration  the  cross- 
sectional  area  I  have  cross-hatched  there. 

Q  I  understand.  A  The  cross-section. 

Q  The  cross-sectional  area?  A  That  is  correct,  and 
also  the  area  of  the  tail.  We  have  the  area  of  the  tail  in 
the  second  part  of  the  formula. 

Q  By  the  tail  part  you  mean  the  rudder  up 

3769  here?  A  I  mean  the  vertical  tail  and  the  hori¬ 
zontal  tail. 

Q  You  took  that  into  consideration?  A  Yes. 

Q  Where  in  any  of  these  computations  is  there  any¬ 
thing  taken  into  consideration  that  w^ould  show  you  a 
difference  between  the  open  area,  the  cut  being  at  the 
point  where  it  w’as  in  actuality,  or  at  any  point  down  to 
that  back?  A  I  don’t  understand  your  question. 

Q  The  cross-section  that  you  show  there,  showrs  X 
number  of  feet  to  the  rear,  to  the  tail  end  of  the  plane? 
A  Yes. 

Q  I  w’ant  to  knowr  where  in  these  computations  did  you 
take  into  consideration  the  distance  from  the  open  end  to 
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the  tail  end,  or  did  it  not  make  any  difference  to  you) 
whether  it  was  X  feet  or  X  minus  five  feet?  A  That  is 
correct.  It  made  no  difference  to  me  whether  it  was  X 
or  X  minus  five. 

Q  In  the  estimate  you  made,  this  tail  could  have  been 
sheared  off  just  at  the  rudder  and  your  computation 
would  have  been  the  same?  A  No. 

Q  Where  did  you  take  into  consideration  the  distance 
from  the  forward  end  of  the  rudder  to  the  cut  in  the 
plane?  A  Well,  the  fuselage,  the  after  end  is  a  tapered 
body.  Consequently  the  cross-sectional  area  will 

3770  change  as  you  get  cutting  off  hunks  of  it,  and  go 
back  further  from  the  tail  surfaces. 

Up  to  a  certain  point,  such  as  five  feet,  it  would  not 
make  any  difference.  If  you  go  beyond  that,  if  you  go  all 
the  way  back  to  the  tail,  you  would  have  to  take  the  re¬ 
duced  area  into  consideration. 

Q  You  took  that  into  consideration  then,  how  much 
was  open  to  receive  the  wind?  A  That  is  correct.! 

Q  And  how  far  back  that  tail  section  went  you  didn’t 
take  into  consideration?  A  Not  so  far  as  drag  was  con¬ 
cerned,  except  to  the  extent  that  the  configuration,  the 
shape,  that  that  distance  has  to  do  with,  and  is  involved  in 
the  selection  of  the  drag  coefficient  D,  which  is  1.0. 

Q  That  is  your  estimate?  A  Yes. 

Q  All  these  figures  you  have  got  here — this  is  a  cor¬ 
rect  horizontal,  as  far  as  I  am  concerned — all  these  fig¬ 
ures  then  would  be  the  same  if  the  configuration  were  the 
same  on  this  plane,  but  from  the  open  end  to  the  tail  end 
were  a  hundred  feet?  A  The  coefficient  will  be  the  same 
if  the  configuration  were  the  same,  but  the  estimate  would 
be  different. 

Q  But  you  didn’t  take  into  consideration  then  the 

3771  square  area  of  the  external  skin  of  the  tail  section? 
A  Not  directly;  no. 

i 

Q  You  talked  about  drag.  Drag  is  clearly  known  with 
respect  to  certain  types  of  airfoils;  is  that  correct?  A 
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That  is  correct. 

Q  And  the  posture  of  the  plane,  this  section,  at  the 
time  the  wind  hits  it  would  make  a  considerable  difference 
on  its  path,  would  it  not!  A  Would  you  repeat  the 
question  again,  please? 

MR.  BRESS:  Will  you  read  the  question? 

(Pending  question  read.) 

THE  WITNESS:  I  don’t  think  that  that  posture  you 
mention,  the  angle,  I  don’t  think  it  would  make  much 
difference ;  that  is  correct. 

BY  MR.  BRESS : 

Q  And  the  force  with  which  the  tail  section  was  hit 
by  another  object  and  the  direction  of  the  force  with 
which  it  was  hit,  would  make  some  significant  difference 
on  the  path  of  this  free-falling  body,  would  it  not?  A 
If  the  body  were  a  free-falling  body  when  something  else 
hit  it,  then  the  force  of  that  collision  would  make  a  dif¬ 
ference. 

Q  Yes,  sir.  Now,  isn’t  it  a  fact  that  this  tail  section, 
the  part  you  have  drawn  on  the  board,  was  a  free- 
3772  falling  body?  A  That  is  correct.  Well,  now — 
Q  Therefore —  A  — in  a  broad  sense,  not  in 
a  precise  physical  sense,  it  wasn’t. 

Q  Therefore  it  was  a  free-falling  body  in  the  sense 
that  a  force  striking  it  from  a  certain  direction  with  a 
certain  speed  would  have  a  material  bearing  on  the  path 
it  would  take  until  it  hit  the  ground?  A  That  would  be 
dependent  on  the  weight,  the  speed,  and  the  direction  of 
the  path  of  the  thing  that  struck  it. 

Q  Yes.  A  As  to  whether  the  effect  would  be  mate¬ 
rial  or  not  material. 

Q  Do  you  know  the  weight  or  direction  of  the  body 
which  struck  this  tail  section?  A  Only  approximately. 

Q  That  is  an  estimate  too?  A  I  have  not  looked  up 
the  weight  of  the  P-38,  if  that  is  what  you  mean.  I  know 
roughly  what  it  is. 

Q  Did  you  make  any  estimates  as  to  the  force  with 
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*  which  the  P-38  collided,  based  on  varying  speeds?  A 
Yes,  I  made  them  roughly,  but  from  my  thumb-nail  cal¬ 
culations  on  that,  I  concluded  it  would  make  no  substan¬ 
tial  difference  in  the  outcome  of  my  calculations. 

Q  Would  it  make  any  difference  in  answering 

*  3773  this  question  in  the  manner  in  which  you  have  if 

it  appeared  that  this  tail  section  when  it  was  sev¬ 
ered  from  the  plane  rolled  to  the  west?  It  is  heading 
northeast.  It  is  severed,  and  it  is  observed  rolling  to  the 

►  west.  Would  that  modify  your  answer  to  the  question,  if 

v  that  were  included  as  a  fact?  A  That  depends  on  what 

you  mean  by  rolling  to  the  west. 

Q  I  will  explain  it  to  you.  A  A  rolling  to  me  is  a 
technical  term  meaning  a  rotation  on  the  longitudinal  axis 
of  the  after  bodv. 

►  *  ! 

Q  I  will  modify  the  term  roll.  I  will  use  the  word 

*  flutter  to  the  west.  I  will  use  flutter  in  a  non-technical 
sense. 

If  this  is  the  runway,  headed  at  30  degrees,  to  which 
the  plane  is  proceeding,  and  the  plane  is  proceeding  in 
this  direction,  and  if  at  this  point  there  is  a  towef,  and 
the  plane  is  then — we  have  here  the  plane,  that  is  the  nose, 
this  is  the  tail — and  if  a  person  looking  in  this  direction 
at  the  point  of  impact  sees  the  forward  section  go  for- 

*  ward  and  nose  over  into  the  water  and  sees  the  tail  sec¬ 
tion  flutter  over  here  to  the  right  on  to  land,  if  that  is  a 
fact,  then  your  conclusions  would  have  to  be  different, 
would  they  not? 

4'  MR.  O’bONOGHUE:  I  object  to  that.  I  don’t  know 

of  anv  testimonv  wherein  anv  fluttering  to  the  west  was 
used. 

MR.  BRESS :  There  are  at  least — 

►  3774  THE  COURT:  Well,  now,  do  not  let  us  get 

^  awav  from  it.  Let  him  assume  it.  All  right.! 

BY  MR.  BRESS:  j 

Q  Your  answer  then  would  have  to  be  different,  would 
it  not?  A  There  would  be  a  serious  conflict  between 
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your  assumed  statement  of  fact  and  my  conclusions,  yes. 

Q  In  that  statement,  in  the  hypothetical  facts  that 
were  given  to  you,  nothing  is  stated  as  to  what  was  seen 
actually  to  occur,  and  I  am  asking  you  now  to  assume 
that  if  it  is  a  fact,  and  it  is  so  found  to  be  a  fact,  that  at 
the  time  of  separation  the  tail  section  fluttered  to  the 
west  and  came  to  a  landing  on  the  beach,  your  answer 
would  have  to  be  different,  of  course,  would  it  not?  A 
There  is  a  question  of  degree  involved  here.  Actually 
the  calculations  taking  the  wind  into  consideration  show 
that  if  you  are  looking  down  on  this  flight  above,  instead 
of  sideways  at  it,  as  we  have  been  doing,  if  we  were 
looking  down  at  it,  the  calculations  show  that  the  tail 
portion  does  go  slightly  to  the  left. 

Q  Yes.  A  Because  the  wind  is  blowing  it  that  way. 

Q  And  you  are  not  able  to  tell  us  to  what  extent  the 
force  of  movement  operating  on  the  free-falling  body 
would  force  it  to  the  left?  If  the  force  of  inertia, 
3775  that  is,  the  plane  is  going  northeast,  the  tail  sec¬ 
tion  would  tend  to  continue  northeast,  would  it  not? 
A  That  is  correct. 

Q  And  the  wind  blowing  from  the  northeast,  blowing 
southwest,  would  have  a  tendency  to  blow  it  to  the  south¬ 
west?  A  That  is  right. 

Q  And  the  force  of  the  plane  that  struck  it,  the  force 
with  which  it  struck  it,  and  the  direction  from  which  it 
struck  it,  would  have  a  tendency  to  affect  the  path  of 
that  tail  section?  A  That  depends  on  whether  the  tail 
section  was  free  before  it  was  struck  or  whether  attached 
to  the  forward  part  before  it  was  struck. 

If  it  were  free  before  it  struck,  then,  yes,  it  would  make 
a  difference.  If  it  weren’t  free  before  it  struck,  I  don’t 
believe  it  would  make  a  difference. 

Q  Then  you  are  not  impressed,  as  I  take  it,  that  if 
there  was  a  collision  at  this  point  and  the  path  curved 
over  to  a  point  on  the  beach,  you  would  still  maintain 
that  for  it  to  get  to  this  point  on  the  beach,  it  would 
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have  to  go  in  this  direction;  is  that  correct?  A  That  is 
correct. 

Q  Now,  you  cannot  account  in  the  facts  which  you  have 
assumed  to  be  the  fact  anything — any  matter  of  fact,  such 
as  I  have  indicated  here  on  the  board?  You  didn’t 

3776  consider  that  at  all?  A  The  picture  you  have 
drawn  on  the  board  indicates  that  the  tail  part  went 

off  at  right  angles  from  the  direction  of  flight  initially. 
That  is  just  a  physical  impossibility,  and  to  mo  it  is 
ridiculous  to  talk  about  it  as  a  question  of  fact^  even 
though  it  is  treated  as  an  assumption. 

Q  Did  you  use  an  estimate  for  drag?  A  Yes. 

Q  What  estimate  did  you  use?  A  I  assumed  and 
estimated  that  the  drag  coefficient  was  as  shown  on  the 
blackboard,  as  I  previously  testified. 

Q  What  is  the  drag  coefficient  shown  on  the  black¬ 
board?  A  It  is  for  the  fuselage  part,  1,  based  on  the 
cross-sectional  area  at  Station  524,  and  the  drag  coeffi¬ 
cient  of  the  tail  surface  was  assumed  to  be  .1,  as  I  recall 
it  at  this  time. 

Q  The  position  of  the  trim  tabs  in  the  photographs 
as  they  appeared  after  the  crash,  what  significance  did 
that  have  to  you?  A  It  was  evident  from  the  photo¬ 
graph  that  the  airplane  landed  upside  down.  To  land 
in  that  unfavorable  position,  it  must  have  rolled  at  least 
180  degrees,  or  some  odd  multiple  of  that,  such  as  three 
times,  or  540  degrees.  In  other  words,  it  was  rolling 
about  its  longitudinal  axis.  j 

3777  Q  I  am  asking  you  about  the  trim  tabs.  |  A  I 

am  answering  your  question.  ; 

Now,  the  trim  tabs  come  into  the  picture  in  that  when 
they  are  offset,  as  shown  in  the  photograph,  and  as  I 
believe  they  would  be  as  a  consequence  of  the  separation 
of  the  after  part  from  the  fore  body,  the  rudder  trim  tab 
was  to  the  left,  forcing  the  rudder  to  the  right,  and  the 
elevator  trim  tab  up,  forcing  the  elevator  down. 

When  you  take  the  trim  tab  conditions  into  considera- 


1724  A 


tion,  and  other  factors  into  consideration,  you  arrive  at 
a  conclusion  that  the  airplane  must  have  rolled. 

Q  Mr.  Rhode,  my  question  was  a  simple  one.  What 
significance  did  you  give  to  the  trim  tab  position  as  shown 
on  the  photograph  with  respect  to  the  distance  which  you 
say  that  by  this  computation  the  tail  section  traveled? 
A  There  w’as  no  direct  significance  of  the  trim  tab  posi¬ 
tion  in  the  calculation  of  the  distance. 

Q  You  don’t  know’  wiiether  the  trim  tab  position  as 
shown  in  the  photograph  resulted  from  impact  with  the 
ground  or  the  trees?  A  Yes,  I  think  I  do,  sir.  I  think 
I  know  wiiat  resulted  wiien  the  after  body  separated  from 
the  fore  body. 

Q  How’  do  you  know’  that?  A  Because  the  trim  tab 
mechanism,  as  I  recall  it,  and  I  made  some  tests  on 
DC-4s,  the  trim  tab  is  an  irreversible  mechanism. 
3778  When  it  is  set  by  the  cables  in  a  given  position, 
it  just  cannot  push  back  into  some  other  position 
even  if  the  cables  are  cut. 

Q  What  did  this  position  indicate  the  setting  to  be? 
A  Of  course — 

MR.  O’DONOGHUE:  I  still  say  the  witness  is  con¬ 
stantly  being  interrupted  before  he  answers  the  question. 

“BY  THE  COURT: 

Q  And  you  completed  your  answer,  sir?  A  I  hadn’t 
thought  so. 

THE  COURT :  All  right. 

BY  MR.  BRESS : 

Q  I  thought  that  w’as  the  end. 

Complete  the  answ’er,  will  you?  The  answer  to  my  last 
question  has  to  do  with  wiiat  the  trim  tab  setting  w’as. 
A  I  will  try  to  do  it. 

Now’,  the  trim  tab  mechanism,  the  trim  tabs  are  oper¬ 
ated  by  the  pilot  in  the  cockpit,  and  he  can  adjust  the 
position  of  the  elevator,  and  he  can  trim  the  ship,  balance 
it  up,  so  it  will  fly  without  any  force  having  to  be  applied 
to  the  control  column. 
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Commonly,  when  he  is  flying  it,  he  does  adjust  the  trim 
tabs  so  that  it  will  fly  itself,  so  to  speak,  for  a  reasonable 
period  of  time. 

Now,  that  mechanism  includes  a  drum  about 
3779  which  a  cable  is  wound  up  in  the  pilot’s  cockpit, 
and  he  turns  a  crank  that  turns  the  drum,  and 
then  the  loop  cable  goes  back  to  a  smaller  drum  in  the 
tail  and  of  the  plane,  and  that  is  connected  to  the  trim 
tab  by  a  worm  gear,  as  I  recall  it. 

I  would  have  to  check  that  to  be  sure.  It  was  a  worm 
gear.  It  is  a  mechanism  that  is  equivalent  to  it.  It  is  the 
equivalent  of  a  worm  gear. 

So  you  have  a  loop  of  cable,  an  endless  loop  cable  going 
around  the  drum  in  the  pilot’s  cockpit,  and  going  around 
another  dum  at  the  tail,  and  when  the  two  parts  of  the 
airplane  come  apart,  the  one  segment  of  this  loop  of  cable 
is  going  to  break  before  the  other  one  does  because  the 
initial  tension  on  the  two  parts  of  cable  loop  are  not  the 
same. 

So  that  when  the  two  parts  of  the  airplane  pull  apart, 
when  the  separation  occurs,  and  the  distance  between 
your  segment  is  great  enough,  this  trim  tab  cable,  which 
extends  from  the  pilot’s  cockpit  back  to  the  tail,  will 
break,  but  both  segments  will  not  break  at  the  same  time. 
One  segment  will  break  before  the  other  breaks. 

As  a  consequence  of  that  the  one  unbroken  is  now  in 
the  tail  and  will  draw  or  rotate  the  trim  tab  in  the  tail 
as  the  two  parts  become  further  separated,  and  it  winds 
up  the  drum  in  the  tail  until  the  trim  tab  comes  into  the 
fully  deflected  position  against  the  stop,  going  in  either 
direction,  depending  on  which  segment  breaks  first. 
37S0  Q  Have  you  finished?  A  I  think  so. 

Q  Well,  now,  will  you  answer  my  question?  A 
What  is  the  question? 

Q  The  question  was  from  the  position  of  the  trim  tab 
as  shown  on  the  photograph,  can  you  tell  us  what  it  was 
set  at?  A  Only  approximately. 
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Q  And  what  would  that  be,  approximately?  A  In 
the  neighborhood  of  20  degrees. 

Q  In  what  direction?  A  The  rudder  trim  tab  to  the 
left ;  the  elevator  trim  tab  up. 

Q  That  would  mean  the  elevator  trim  tab  about  20 
degrees  up,  meaning  for  nose  down?  A  That  is  right. 

Q  Were  you  given  any  facts  as  to  what  the  true  set¬ 
ting  of  the  elevator  tab  was  in  the  cockpit  of  the  plane 
was?  A  No,  sir. 

Q  Would  it  surprise  you  if  it  was  exactly  opposite  to 
what  you  just  stated?  That  is,  instead  of  20  degrees 
down,  it  would  be  20  degrees  up?  A  Well,  I  am  not 
sure  that  is  the  understanding.  It  seems  to  me  that  it 
was — 

Q  It  is  only  ISO  degrees  off,  isn’t  it?  A  If  the 
3781  cable  breaks  in  the  manner  I  described,  then  in  ad¬ 
dition  to  winding  the  tab  up  in  the  direction  it 
would,  it  would  wind  the  drum  in  the  pilot’s  cockpit  the 
other  way. 

Q  You  are  not  basing  this  answer  on  which  line  was 
cut  first?  A  No. 

Q  You  don’t  know  which  one  was  cut  first?  A  That 
is  right. 

Q  As  a  matter  of  fact,  if  a  propeller  blade  cut  through 
enough  to  cut  the  plane  in  two,  it  would  cut  both  lines  at 
the  same  time,  wouldn’t  it?  A  I  don’t  think  so. 

Q  You  don’t  think  so?  A  No.  The  propeller,  as  I 
understand  it  from  the  question  only  got  down  to  the 
cargo  hatch. 

Now,  the  trim  cables  are  below  the  floor,  which  is  well 
below  the  cargo  hatch. 

The  propeller  never  cut  down  to  the  cables. 

Q  The  square  area  of  the  trim  tab  is  infinitesimal  in 
relation  to  the  square  area  of  the  rear  section  of  this 
fuselage;  is  that  not  correct?  A  That  is  correct. 

Q  And  the  trim  tab  that  I  referred  to  as  infinitesimal 
in  square  area  is  the  part  that  T  am  now  marking  with 
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my  pencil,  this  little  area,  which  looks  like  about  an 

3782  inch?  A  Yes. 

Q  On  this  photograph,  that  is  the  trim  tab?  A 
That  is  the  trim  tab  on  the  left  elevator. 

Q  Right,  and  there  is  one  on  the  right  elevator?  A 
One  like  it  on  the  right  elevator. 

MR.  BRESS:  This  is  the  trim  tab  (exhibiting  a  photo¬ 
graph  to  the  jury). 

BY  MR.  BRESS : 

Q  That  would  be,  say,  less  than  one-half  of  1  per  cent 
of  the  total  square  area  of  this  rear  section,  would  it 
not?  A  Oh,  I  would  hazard  a  guess  that  might  be  the 
case;  yes. 

Q  You  used  a  formula  that  I  have  heard  before: 
Force  equals  mass  times  acceleration,  the  mass  involved, 
and  the  use  of  a  figure  in  weight,  in  pounds?  A  That  is 
correct. 

Q  You  never  had  occasion  to  weigh  this  section?  A 
No,  sir. 

Q  You  don’t  know  how  it  was  loaded  in  the  tail  sec¬ 
tion?  A  Information  was  supplied  to  me  as  to  the 
weight  of  the  tail  section. 

Q  That  information  was  not  supplied  to  you  in  this 
hypothetical  question,  was  it?  A  No,  not  that1  I  re¬ 
call. 

3783  Q  In  your  estimation  in  this  computation,  you 

used  this  formula,  43  times,  assuming  .1  of  :  a  sec¬ 
ond,  right,  to  arrive  at  a  distance  in  4.3  seconds?  A 
That  is  correct.  I 

Q  Now,  if  this  should  have  been  .2  of  a  second,;  or  .05 
of  a  second,  then  an  entirely  different  computation  would 
have  to  be  made  and  a  different  result?  A  All  you 
would  have  to  do  would  be  to  make  some  kind  of  computa¬ 
tion,  either  more  or  less,  or  less  times  if  they  are  shorter 
or  longer  segments  of  the  flight  path,  but  until  you  choose 
intervals  of  time  so  long  that  you  would  clearly  affect 
the  entire  flight  path,  it  would  not  result  in  error. 
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Q  And  these  results  would  depend  then  on  the  timing 
you  take,  how  close  to  right  that  is?  .1  of  a  second  could 
make  it  150  per  cent  wrong?  A  Ohy  no. 

Q  Using  .1  of  a  second  as  a  base  for  each  computation, 
and  then  it  should  have  been  .2  of  a  second,  it  would  have 
been  50  per  cent  wrong?  A  No,  sir. 

*  •  *  * 

3785  Q  You  applied  this  formula,  as  I  understand  it, 
in  arriving  at  your  555  feet,  43  times,  and  that 

formula  which  you  have  applied  is  the  same  formula, 
assuming  an  open  end  facing  the  wind,  receiving  the 
force?  A  That  is  correct. 

Q  Well,  now,  how  can  you  assume  that,  sir,  if  the 
43  times,  that  is,  the  open  end  is  away  from  the  wind,  15 
times,  it  may  be  away  from  the  wind  13,  or  away  from  the 
wind  10?  How  can  you  assume  that  at  43  times?  A  I 
don’t  believe  that  was  the  behavior  of  the  after  body. 

Q  Oh,  you  mean,  this  after  body,  this  open  end,  you 
mean  the  wind  came  in  that  direction,  and  that  the  after 
body  continued  to  receive  the  wind,  and  just  set  down  like 
that  (indicating)  ?  A  I  mean  that  the  after  body 

3786  continued  to  go  forward  in  much  the  same  manner 
as  a  dart.  The  front  end  v’ould  stay  forward  and 

the  tail  end  behind,  with  the  exception,  as  I  stated,  that 
there  is  some  roll  to  the  axis,  and  that  assumes  the  longi¬ 
tudinal  axis. 

Q  If  the  plane  had  a  roll,  the  force  of  the  wind  hitting 
the  open  end  would  cause  it  to  roll  over,  wrould  it  not?  A 
Well,  not  in  the  configuration  shown  on  the  blackboard. 
That  has  nothing  to  do  with  it. 

Q  I  am  not  asking  you  about  the  configuration  on  the 
blackboard.  I  am  assuming  this  existed  at  the  moment. 
The  wind  hit  it.  It  didn’t  set  that  way  but  it  went  all 
the  way  down,  did  it?  A  It  went  forward  like  a  dart. 
The  nose  end  stayed  forward  and  the  tail  end  behind.  It 
might  have  traveled  and  possibly  it  rolled  on  a  longi- 
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tudinal  axis  as  a  dart,  but  the  nose  stayed  in  front  and 
the  tail  stayed  behind.  I 

Q  Then  it  is  your  testimony  that  it  didn’t  roll  over? 
A  No;  I  testified  to  the  contrary,  that  it  must  have 
rolled  over. 

Q  And  in  the  process  of  rolling  over,  wasn’t  it  the 
force  of  the  impact  and  of  the  wind  in  the  open  section 
then?  A  No.  By  rolling  over,  I  am  talking  about  this 
kind  of  motion  (indicating). 

If  it  has  that  kind  of  motion  and  it  goes  forward, 

3787  it  doesn’t  make  anv  difference  whether  it  has  a 

•> 

twist.  If  I  put  a  pencil  mark  on  the  top  of  the 
cup,  and  it  goes  forward  this  way,  it  doesn’t  make  any 
difference  whether  it  is  on  the  top  or  bottom,  the  force 
of  drag  on  the  cup  is  the  same. 

Q  If  I  throw  this  cup  forward,  the  open  end  is  not 
going  forward?  A  Of  course  not,  because  that  is  not  an 
airplane. 

That  has  an  entirely  different  aerodynamic  configura¬ 
tion.  It  has  a  different  center  of  gravity,  and  different 
weight,  and  it  is  not  comparable  at  all. 

Q  Did  you  take  into  consideration  any  factor  for  the 
center  of  gravity?  A  Yes,  sir. 

Q  Was  the  center  of  gravity  toward  the  forward  or 
the  tail  end  of  the  section?  A  The  center  of  gravity 
was — I  can  look  it  up  in  the  notes — but  substantially  45 
or  50  from  Station  524  back  to  the  tail  end. 

Q  Did  you  have  to  estimate  that  factor  from  the 
weight?  A  Yes,  sir. 

Q  Did  you  have  the  weights  of  the  various  parts  of 
the  plane?  A  Yes,  sir. 

Q  And  you  were  furnished  that  by  somebody 

3788  else?  A  I  was  furnished  the  weight  information, 

yes,  some  two  years  ago.  ! 

Q  If  your  weight  information  was  incorrect,  that 
would  have  a  material  bearing  on  your  answer?  A  Not 
materially  on  it,  no,  sir,  because  actually  calculations  and 
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tests  were  made  from  a  considerable  number  of  center 
of  gravity  locations,  and  the  behavior  of  the  model  was 
essentially  the  same. 

Q  Is  the  weight  figure  that  was  given  to  you,  the 
weight  figure  shown  in  the  manifest,  the  cargo  manifest? 
A  No. 

Q  You  were  given  figures  other  than  that?  A  That 
is  correct. 

Q  If  the  people  who  saw  this  tail  section  go  down 
saw  the  tail  section  drop,  and  if  it  is  a  fact  that  the  tail 
section  went  down  first,  and  then  there  was  a  roll  over 
vertically,  would  it  have  any  influence  on  your  computa¬ 
tions? 

MR.  O’DONOGHUE:  I  don’t  believe  there  is  any  such 
testimony. 

MR.  BRESS :  There  is  perfectly  clear  testimony. 

THE  WITNESS:  Would  you  explain  that  question? 
I  didn’t  get  the  description  of  the  situation  here. 

BY  MR.  BRESS: 

Q  If  this  is  the  open  end  of  the  plane  here,  and  if  the 
plane  after  severance  fluttered  over,  going  over, 
3789  turned  vertically —  A  Turned  end  over  end? 

Q  Yes,  end  over  end.  A  Your  question  is  if  it 
did  turn  end  over  end  would  that  make  a  difference  in  my 
calculations? 

Q  Yes.  A  Yes. 

Q  It  knocks  them  out  completely,  doesn’t  it?  A  Yes, 
I  would  say  so. 

Q  And  if  at  the  point  of  separation  the  tail  section 
moved  to  the  west,  and  landed  on  the  shore  from  the 
east,  going  west,  that  would  also  knock  out  your  calcula¬ 
tions?  A  Well,  as  I  understand  it,  Mr.  Bress — 

Q  Can  you  answer  that?  I  am  not  going  to  ask  you 
to  answer  yes  or  no.  I  will  give  you  all  the  opportunity 
to  explain,  but  will  you  answer  my  question  directly,  if 
the  tail  section  came  from  the  east,  going  to  the  west, 
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striking  the  shore,  would  that  not  also  be  completely  in¬ 
consistent  with  your  computation?  A  Yes,  it  would  be 
inconsistent  with  the  computations. 

MR.  BRESS:  I  think  that  is  all,  Your  Honor. 

Redirect  Examination 

BY  MR.  O’DONOGHUE :  ! 

Q  Mr.  Rhode,  when  you  were  given  these  factors  orig¬ 
inally  to  make  a  determination,  were  you  told  to 
3790  make  a  study  of  any  particular  portion  of  the 
plane?  A  I  wasn’t  told  to. 

Q  Or  asked  to?  A  I  was  given  information  pertain¬ 
ing  to  the  after  body. 

Q  Was  there  any  reason  why  you  haven’t  made  calcu¬ 
lations  concerning  the  forward  section?  A  Yes.  Since 
getting  involved  in  this  matter,  I  became  interested  in 
it.  I  have  wondered,  of  course,  about  the — 

•  •  •  * 


Q  I  asked  you  why  you  haven’t  made  any  calculations 
concerning  the  forward  section.  A  Well,  I  don’t  believe 
personally  that  the — 

MR.  BRESS:  I  object  to  that,  what  he  believes  per¬ 
sonally.  The  fact  is  he  didn’t  make  any. 

3791  THE  COURT :  You  object.  All  right.  I  under¬ 
stand. 

Without  your  personal  belief. 

THE  WITNESS :  In  my  opinion,  the  aerodynamic 
characteristics  of  the  forward  body  are  such  that  under 
the  conditions  of  the  hypothetical  question,  which  involves 
a  10-degree  turn  to  the  left,  that  any  turn  necessarily  in¬ 
volves  some  angle  of  bank. 

You  cannot  calculate  where  the  nose  body  is  going  to 
go.  The  nose  body  is  stable  attached  in  pitch  but  un¬ 
stable  in  yaw,  and  I  think  I  could  express  a  qualitative 
opinion  as  to  what  the  sequence  of  events  are. 
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BY  THE  COURT : 

Q  That  is  the  answer  why  you  didn’t  take  it  into 
your  calculation?  A  Yes. 

*  •  *  • 

Recross-Examination 
BY  MR.  BRESS: 

Q  Do  I  fail  to  understand  you  correctly,  or  did  I 
fail  to  understand  you  correctly  when  I  asked  you  and 
interrogated  you  before,  if  the  aerodynamic  forces  on 
the  forward  calculations  with  the  wings  intact  are 
3792  known,  with  the  wings  in  maintaining  horizontal 
flight  and  no  roll  off  to  either  side,  and  aren’t 
those  aerodynamics  clearly  and  precisely  known?  A 
On  the  forward  part? 

Q  Yes.  A  No ;  they  are  not  clearly  known. 

Q  If  your  reason  for  stating  what  you  just  did  in 
answer  to  the  Court  was  that  an  angle  of  bank  would 
have  something  to  do  with  it,  the  fact  that  he  was  in  a 
turn  might  have  something  to  do  with  it,  and  what  does 
that  have  to  do  with  the  fact  that  at  the  point  it  lost  its 
tail  it  has  wings  in  horizontal  flight,  and  no  matter 
whether  he  is  turning  to  left  or  right,  if  that  is  in  hori¬ 
zontal  flight,  it  is  not  rolling  off  on  any  wing,  but  noses 
over  and  goes  down,  aren’t  those  aerodynamic  formulae 
well  known?  A  Oh,  I  think  that  question  assumes  some¬ 
thing  would  have  to  be  the  cause,  such  as  a  power  addi¬ 
tion,  which  is  not  unimportant,  but  under  the  conditions 
you  have  stated,  Mr.  Bress,  this  was  a  flat  turn  with  no 
roll  and  one  might  take  that  in  calculating  the  path  of 
the  forward  part. 

THE  COURT :  He  spoke  about  vawr  also. 

THE  WITNESS:  Yes,  sir.  If  the  airplane  is  in  a 
left  turn,  he  is  necessarily  in  a  banked  condition.  That  is 
so  different,  sir.  You  don’t  maneuver  a  turn  in  an 
airplane  without  banking  it.  That  means  in  a 
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3793  left  turn  the  right  wing  is  higher  than  the  left 
wing. 

In  that  condition,  if  the  fore  body  gets  separated^  from 
the  after  body,  and  your  calculation  again  of  the  for¬ 
ward  body  is  a  highly  complex  proposition,  and  that  I 
would  not  care  to  have  anything  to  do  with  without 
careful  wind  tunnel  tests  of  the  forward  part,  and  I 
would  say  under  all  other  conditions  that  obtained  at  the 
time  of  collision. 

BY  MR.  BRESS : 

Q  Do  you  mean  to  say  that  you  would  not  know  how 
to  go  to  the  blackboard  and  compute  that  horizontal  dis¬ 
tance  of  the  forward  section?  A  I  don’t  believe  anybody 
could  do  it. 

Q  It  would  take  a  real  expert  to  do  that,  would  it 
not?  I 

THE  COURT:  Well,  he  says  he  doesn’t  believe  any¬ 
body  could  do  it.  That  includes  experts,  whether  they 
are  real  or  unreal. 

BY  MR.  BRESS: 

Q  You  could  not  do  it,  though?  A  You  could  not 
do  that? 

Q  I  am  asking  you:  You  could  not  do  that?  A  I 
think  I  could. 

•  *  •  • 

3794  Recross-Examination 

BY  MR.  AHERNE :  j 

Q  Mr.  Rhode,  I  think  you  answered  in  response  to 
a  question  addressed  to  you  by  Mr.  Bress  that  if;  this 
were  an  end-over-end  descent  that  that  would,  I  think 
he  said,  knock  out  your  calculations?  Do  you  remember 
that  question,  sir?  A  Yes,  sir. 

Q  Now,  from  your  knowledge  of  the  facts  stated  in 
the  hypothetical  question,  from  your  experience  I  and 
training,  and  from  your  experience  with  matters  of:  this 
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kind,  would  it  be  possible  under  the  circumstances  stated 
to  have  the  tail  section  fall  end  over  end  in  the  manner 
which  Mr.  Bress  described? 

MR.  BRESS :  Objection. 

THE  COURT:  He  may  answer. 

THE  WITNESS:  I  don’t  think  it  would  be  possible. 
BY  MR.  AHERNE : 

Q  Now,  I  just  want  to — Mr.  Bress  performed  a  little 
experiment  for  you  here.  He  took  a  Lilly  cup,  and  I 
want  this  in  the  record,  and  he  put  it  open  end,  and  he 
performed  an  experiment  for  you.  He  took  the  Lilly 
cup  and  put  the  open  end  toward  you  and  cast  it 
3795  forward  end  over  end. 

Now,  I  want  to  ask  you:  Does  the  Lilly  cup  have 
a  tail?  A  No. 

Q  Does  it  have  horizontal  stabilizers?  A  No. 

Q  Does  it  have  vertical  stabilizers?  A  No. 

Q  Does  it  have  trim  tabs?  A  No. 

Q  Did  the  tail  section  with  which  you  have  dealt  in 
vour  model  tests  have  those  stabilizers,  horizontal  and 
vertical,  and  trim  tabs?  A  Yes. 

Q  How  many  times  did  you  catapult  the  model  of  the 
tail  section  of  this  plane  in  order  to  make  the  tests  with 
which  you  checked  vour  mathematical  computations?  A 
Oh,  on  various  tests  we  catapulted  the  thing — I  don’t 
have  the  exact  figure — about  30  to  40  times. 

MR.  AHERNE :  I  have  no  further  questions. 

BY  MR.  BRESS : 

Q  Did  you  in  any  of  these  tests  strike  the  section 
with  another  plane?  A  No. 

«  •  *  # 

3799  L.  J.  Grimsley 

returned  to  the  stand  and  was  examined  and  testified 
further  as  follows: 
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Redirect  Examination 
BY  MR.  GALIHER : 

Q  Mr.  Grimsley,  in  order  that  we  may  refresh  our 
recollections,  on  yesterday  you  testified  you  were  looking 
out  the  window  of  a  mill  in  the  Potomac  Freight  Yards? 
A  Yes,  sir. 

Q  Which  you  indicated  by  an  X  just  above  this  little 
square  which  you  said  was  the  mill.  A  That  is  the 
mill,  yes,  sir. 

Q  And  you  further  indicated  that  the  place  where  you 
believe  the  accident  to  have  occurred  was  the  second  mark 
you  made  upon  this  chart,  where  you  also  put  your 
3800  initials  and  you  put  the  figure  2  under  a  circle?  Is 
that  correct?  A  Yes,  sir. 

Q  Right  in  that  vicinity?  A  Yes,  sir. 

Q  Now,  Mr.  Grimsley,  Mr.  Bress  showed  to  you  a 
statement  of  approximately  29  words  yesterday.  A  j  Yes, 
sir.  I 

Q  "Which,  he  brought  out,  was  taken  at  the  Poto¬ 
mac  Freight  Yards  by  a  gentleman  from  his  office.  And 
I  believe  he  also  read  out  the  date  April  11,  1951. 

When  this  gentleman  came  to  the  place  where  you 
were  working,  did  he  ask  you  all  about  the  case?  A  No, 
he  did  not. 

Q  He  didn’t  ask  you  about  what  had  happened?  A 
No;  he  didn’t  ask  me,  in  what  line  of  flight  the  planes 
were  flying.  And  the  only  thing  he  asked  me  was  did  I 
see  the  planes  crash  in  the  air,  and  I  said  yes.  Then  he 
asked  me  if  I  could  see  the  planes,  after  they  crashed, 
on  the  ground.  And  I  said  no. 

Q  Did  he  give  you  a  copy  of  the  statement  after  he 
got  your  signature  on  it?  A  No,  sir;  he  didn’t  even 
show  me  the  statement.  j 

Q  Did  you  tell  him  about  other  things  you  saw?  A 
No,  sir. 
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•  *  *  • 

3801  Q  On  the  day  after  the  accident  did  you  give 
this  statement  to  the  Civil  Aeronautics  Board  (indicat¬ 
ing)? 

MR.  BRESS:  I  submit  this  is  not  proper  redirect 
examination,  Your  Honor. 

THE  COURT:  It  deals  with  statements  alleged  to 
have  been  made  by  him,  Mr.  Bress.  I  will  permit  it. 

(Examining  counsel  handed  the  statement  to  counsel 
for  plaintiff.) 

MR.  BRESS:  May  we  come  to  the  bench,  Your  Honor? 

(At  the  bench:) 

MR.  BRESS:  I  submit  that  on  redirect  examination, 
or  on  direct  examination,  the  party  who  calls  a  witness 
is  not  permitted  to  show  that  witness  a  statement  which 
that  witness  has  given,  either  to  confirm  or  to  impeach 
anything  that  that  witness  has  stated. 

The  fact  that  that  witness  has  given  another  state¬ 
ment,  which  is  used  for  purposes  of  impeachment,  in  no 
way,  I  submit,  makes  relevant  the  admissibility 

3802  of  any  other  statement  offered  by  the  party  who 
calls  the  witness  to  testify. 

THE  COURT:  Well,  I  don’t  quite  agree  with  you, 
because,  assuming  theoretically  that  the  witness  was  im¬ 
peached  by  your  calling  to  his  attention  in  cross  examina¬ 
tion  an  extra  judicial  statement  made  by  him  which  pre¬ 
sumably  is  at  variance  with  his  viva  voce  testimony  on 
the  stand,  counsel  certainly  has  the  right  on  redirect  to 
rehabilitate  the  witness,  if  that  can  be  done,  from  the 
standpoint  of  the  alleged  impeaching  matter.  That  is 
the  way  it  lies  in  my  mind. 

MR.  AHERNE:  Your  Honor,  I  am  sure  Mr.  Bress 
knows  of  the  recent  fabrication  rule  of  evidence,  which  is 
that  when  the  story  of  your  own  witness  is  assailed,  as 
it  has  been  here  by  Mr.  Bress,  as  a  recent  fabrication, 
and  he  supports  that  on  the  basis  of  a  statement  he  has 
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made,  it  is  then  the  clearest  rule  of  evidence  that  the 
party  calling  the  witness,  may  introduce  a  statement  which 
he  made  long  before  the  recent  alleged  fabrication  and 
introduce  it  in  evidence. 

You  know  that  rule,  Mr.  Bress. 

MR.  BRESS:  I  do  not,  Your  Honor. 

MR.  AHERNE:  You  do  not  know  that  rule? 

MR.  BRESS:  I  never  heard  of  it. 

THE  COURT :  In  any  event,  I  think  it  comes  down 
to  the  same  thing.  I  think  myself  probably  it  is  a  moun¬ 
tain  out  of  a  mole  hill,  because  I  am  now  speaking 
3803  from  the  standpoint  of  an  advocate  for  the  de¬ 
fendant,  whose  witness  is  presently  on  the  stand. 
He  has  explained  the  facts  concerning  the  giving  of  the 
statement.  Of  course,  I  am  not  trying  the  case.  And  if 
the  matter  is  before  me  with  reference  to  the  objection, 
the  objection  is  overruled. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  GALIHER : 

Q  Mr.  Grimsley,  how  long  was  this  gentleman  with 
you  that  took  this  very  short  statement?  A  You  mean 
the  short  statement  there? 

Q  Yes,  sir,  the  one  in  April  of  1951  (handing  to  the 
witness).  A  As  well  as  I  remember,  he  was  in! there 
just  a  few  minutes,  in  the  mill  where  I  was  working.  I 
was  quite  busy,  and  he  asked  me  a  few  questions,  and  he 
wrote  the  questions  down  and  he  didn’t  give  me  a  chance 
to  read  them  at  all.  He  asked  me  to  sign  it,  and  he 
walked  on  out.  j 

Q  Was  anyone  else  present  at  the  time?  A  Well,  I 
don’t  remember  now  whether  the  sergeant  on  the  yard — 
they  have  a  detective  sergeant  on  the  yard — I  believe  he 
was  in  the  mill  where  I  was  working. 

Q  Now,  this  statement  which  you  gave  to  the  repre¬ 
sentative  of  the  Civil  Aeronautics  Board  was  the  very 
next  day  after  the  accident,  was  it  not?  A  Yes,  sir. 
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Q  Dated  November  2nd,  1949  (handing  state- 

3804  ment)  ?  A  Yes,  that  is  right. 

Q  Would  you  please  take  a  look  at  that  state¬ 
ment,  Mr.  Grimsley? 

And  I  believe  there  is  something  on  this  side.  A  It 
is  all  correct,  other  than  “southwest.” 

MR.  GALIHER:  At  this  time,  on  behalf  of  the  de¬ 
fendant  Eastern  Air  Lines,  I  offer  this  into  evidence  as 
Defendant  Eastern’s  Exhibit  No.  6. 

MR.  BRESS:  I  submit,  if  the  Court  pleases,  to  the 
extent  that  the  prior  statement  was  made,  I  believe  Your 
Honor  has  ruled  that  that  is  proper;  but  I  don’t  believe 
that  the  document  itself  would  be  admissible,  even  on 
the  basis  of  the  offer  made. 

THE  COURT :  I  will  admit  it. 

(The  Grimsley  statement  dated  November  2,  1949,  was 
marked  and  received  in  evidence  as  Defendant  Eastern 
Air  Lines  Exhibit  No.  6.) 

MR.  GALIHER :  Ladies  and  gentlemen  of  the  jury, 
I  will  read  this,  instead  of  passing  it  amongst  you,  in  the 
interests  of  time.  This  is  under  the  heading — 

“United  States  of  America,  Civil  Aeronautics  Board, 
Safety  Bureau,  Washington,  D.  C. 

“Statement  of  witness. 

“Alexandria,  Virginia,  Potomac  RR  Yard. 

3805  “Date:  November  2nd,  1949.” 

And  then  you  will  note  that  there  are  printed 
places  for  answers  to  be  filled  out,  and  then  there  is  a 
place  for  a  fuller  description. 

“No.  1,  place  of  accident:  Mount  Vernon  Highway  near 
south  side  National  Airport. 

“Date:  November  1st,  1949. 

“Hour:  11:50  a.m. 

“Aircraft:  DC-4;  P-38.” 

And  then  follows:  “CAA  certificate  number  and  sym¬ 
bol” — and  there  is  nothing  alongside  of  that. 

“No.  3.  What  is  your  name:  L.  J.  Grimsley. 
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“Address:  313  East  Howell  Avenue,  Alexandria,  Vir¬ 
ginia. 

“Age :  Forty-nine.  • 

“Occupation :  Mill  operator. 

“By  whom  employed :  Potomac  Railroad  Company. 
“No.  5.  Where  were  you  at  the  time  of  the  accident: 
In  the  mill  of  the  Potomac  Railroad  Company  in  the 
yards.  j 

“No.  6.  Tell  in  your  own  words  what  you  saw  before 
and  at  the  time  the  accident  occurred.  j 

“I  was  in  the  mill  in  the  Potomac  Railroad  Yards  lo¬ 
cated  in  the  central  part  of  the  yard.  The  noise  of  the 
aircraft  caused  me  to  look  out  the  window  facing 

3806  northeast.  I  saw  traveling  directly  over  the  mill 
heading  for  the  Airport  an  airliner  with  wheels 

down  and  was  heading  northeast  at  about  300  feet  high. 

“The  P-38  seemed  to  be  traveling  in  the  same  direction 
as  the  airliner  but  directly  behind  it  but  at  a  much  faster 
rate  of  speed. 

“The  airliner  started  to  leg  down  to  land.  At  this 
time  the  P-3S  seemed  to  have  hit  the  airliner  just  a 
little  forward  of  the  tail  on  the  right  hand  side  of  the 
fuselage.  I  would  say  the  point  of  collision  was  about 
100  yards  southwest  of  the  pump  house  in  the  yards. 
There  didn’t  appear  to  be  any  fire  at  the  time  of  the 
collision.  My  view  of  the  mid-air  crash  was  from  the 

i 

rear  of  the  airliner’s  line  of  flight. 

“Phone  number  Alexandria  2457.” 

BY  MR.  GALIHER: 

Q  By  the  way,  was  this  in  your  handwriting,  Mr. 
Grimsley?  A  No,  that  is  not  my  handwriting.  The  man 
I  gave  that  to  wrote  that  out. 

Q  And  you  say  this  is  correct  except  for  the  SW 
which  you  called  our  attention  to?  A  You  mean  the 
southwest  there? 

Q  I  don’t  want  to  tell  you  anything  about  it; 

3807  but  you  called  our  attention  to  one  thing  which  you 
said  was  incorrect  in  that  statement.  A  Yes,  sir; 
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it  is  the  SW.  It  should  have  been  NW. 

Q  All  right,  sir.  Now,  Mr.  Grimsley — 

MR.  GALIHER:  Your  Honor,  I  forgot  to  ask  him 
some  questions  about  what  happened  after  the  accident, 
yesterday.  May  I  at  this  time  do  so? 

THE  COURT:  Very  well. 

BY  MR.  GALIHER: 

Q  Mr.  Grimsley,  where  did  you  go  after  this  accident 
occurred?  A  I  went  to  the  scene  of  the  accident,  the 
nearest  way  I  could  get  to  go,  and  I  ran  most  all  the  way 
over  there. 

Q  Could  you  tell  us — I  think  you  can  tell  us  from 
where  you  are  sitting,  without  coming  down  here — the 
path  you  took?  A  Yes.  I  went  from  the  mill  to  the 
underpass.  That  is  the  tunnel  that  goes  under  the  north¬ 
bound  hump  to  the  east  car  shop.  I  went  down  the  bank 
from  there,  and  hit  the  dirt  road  and  ran  all  the  way  up 
to  the  pump  house.  And  when  I  got  up  to  the  pump 
house,  there  was  quite  a  number  of  men  there  from  the 
yard  picking  up  the  baggage  and  luggage  and  stuff  from 
the  crashed  plane. 

Q  Will  you  tell  us  where  that  luggage  and  baggage 
was  located?  A  Just  northwest  of  the  pump 
3S0S  house.  It  was  scattered  over  a  lot  of  ground  there. 
It  covered,  oh,  a  big  space  of  ground. 

Q  Was  that  ground  you  are  talking  about  on  the  west 
side  of  the  Potomac  Yards  fence?  Was  it  between  the 
fence  and  the  Mount  Vernon  Boulevard?  Or  just  where 
was  it?  A  It  was  inside  of  the  fence  on  the  railroad 
property. 

Q  All  right,  sir.  And  can  you  tell  us  any  other  pieces 
of  debris  or  any  other  objects  that  you  saw  within  the 
Potomac  Yard  property?  A  Yes.  On  the  wires  run¬ 
ning  up  the  dirt  road,  that  is  between  the  crash  and  the 
railroad  bank,  or  the  railroad  tracks,  was.  something 
burning,  hanging  on  the  wires;  it  looked  like  it  might  be 
a  flare  that  came  out  of  one  of  the  planes  at  the  time  of 
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the  crash.  That  was  still  hanging  there  burning  when 
I  got  down  there. 

And  in  the  dirt  road  near  the  pump  house  there  was 
a  lot  of  debris  there. 

Q  Can  you  tell  us  what  that  debris  consisted  of?  A 
It  looked  like  pillows  and  some  clothing,  overcoats;  and 
I  noticed  some  shoes  there,  and  some  hats,  ladies’  hats, 
men’s  hats,  and  eyeglasses,  and  parts  of  the  plane,  the 
two  planes. 

Q  Can  you  tell  us,  if  you  know,  the  technical  descrip¬ 
tion  of  the  parts  of  the  planes  that  you  found  there? 

3809  A  Well,  it  was — the  most  of  the  parts  of  the  plane 
I  saw  on  the  ground  was,  it  looked  like  parts  of 

the  win  gor  maybe  the  inner  lining  of  the  wings.  It  was 
made  from  plywood.  It  was  a  very  thin  wood,  glued 
together. 

Q  And  about  how  far  would  you  say,  Mr.  Grimsley, 
that  was  from  the  Mount  Vernon  Highway,  approxi¬ 
mately?  A  You  mean  where  the  crash — 

Q  No,  where  these  pieces  of  debris  you  have  just  de¬ 
scribed  were.  A  Oh,  I  see.  It  was  around  about  200 
feet. 

Q  And  was  that  east  or  west  of  the  fence?  A  That 
was  west  of  the  fence.  ! 

Q  And  that  would  be,  then,  within  the  Potomac  Yards 
property?  A  Yes,  sir. 

Q  As  you  continued,  what  else  did  you  see  on  the 
ground,  going  east,  I  believe,  in  the  direction  you  were 
going?  A  Yes.  I  walked  up  the — they  have  a  path 
along  the  highway  there.  I  think  they  call  it  a  bridle 
path,  or  something  like  that,  where  they  ride  horses. 
And  T  crossed  over  that  and  crossed  over  the  main 
boulevard,  the  highway. 

Q  When  you  were  crossing  the  highway,  or  in  that 
space  between  the  Potomac  Yards  fence  and  the  high¬ 
way,  did  you  notice  any  other  debris?  A  Yes: 

3810  there  was  quite  a  lot  in  there.  And  I  think  the 
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it  is  the  SW.  It  should  have  been  NW. 

Q  All  right,  sir.  Now,  Mr.  Grimsley — 

MR.  GALIHER:  Your  Honor,  I  forgot  to  ask  him 
some  questions  about  what  happened  after  the  accident, 
yesterday.  May  I  at  this  time  do  so? 

THE  COURT :  Very  well. 

BY  MR.  GALIHER: 

Q  Mr.  Grimsley,  where  did  you  go  after  this  accident 
occurred?  A  I  went  to  the  scene  of  the  accident,  the 
nearest  way  I  could  get  to  go,  and  I  ran  most  all  the  way 
over  there. 

Q  Could  you  tell  us — I  think  you  can  tell  us  from 
where  you  are  sitting,  without  coming  down  here — the 
path  you  took?  A  Yes.  I  went  from  the  mill  to  the 
underpass.  That  is  the  tunnel  that  goes  under  the  north¬ 
bound  hump  to  the  east  car  shop.  I  went  down  the  bank 
from  there,  and  hit  the  dirt  road  and  ran  all  the  way  up 
to  the  pump  house.  And  when  I  got  up  to  the  pump 
house,  there  was  quite  a  number  of  men  there  from  the 
yard  picking  up  the  baggage  and  luggage  and  stuff  from 
the  crashed  plane. 

Q  Will  you  tell  us  where  that  luggage  and  baggage 
was  located?  A  Just  northwest  of  the  pump 
380S  house.  It  was  scattered  over  a  lot  of  ground  there. 
It  covered,  oh,  a  big  space  of  ground. 

Q  Was  that  ground  you  are  talking  about  on  the  west 
side  of  the  Potomac  Yards  fence?  Was  it  between  the 
fence  and  the  Mount  Vernon  Boulevard?  Or  just  where 
was  it?  A  It  was  inside  of  the  fence  on  the  railroad 
property. 

Q  All  right,  sir.  And  can  you  tell  us  any  other  pieces 
of  debris  or  any  other  objects  that  you  saw  within  the 
Potomac  Yard  property?  A  Yes.  On  the  wires  run¬ 
ning  up  the  dirt  road,  that  is  between  the  crash  and  the 
railroad  bank,  or  the  railroad  tracks,  was  something 
burning,  hanging  on  the  wires;  it  looked  like  it  might  be 
a  flare  that  came  out  of  one  of  the  planes  at  the  time  of 
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the  crash.  That  was  still  hanging  there  burning  when 
I  got  down  there. 

And  in  the  dirt  road  near  the  pump  house  there  was 
a  lot  of  debris  there. 

Q  Can  you  tell  us  what  that  debris  consisted  of?  A 
It  looked  like  pillows  and  some  clothing,  overcoats;  and 
I  noticed  some  shoes  there,  and  some  hats,  ladies’  hats, 
men’s  hats,  and  eyeglasses,  and  parts  of  the  plane,  the 
two  planes. 

Q  Can  you  tell  us,  if  you  know,  the  technical  descrip¬ 
tion  of  the  parts  of  the  planes  that  you  found  there? 

3809  A  Well,  it  was — the  most  of  the  parts  of  the  plane 
I  saw  on  the  ground  was,  it  looked  like  parts  of 

the  win  gor  maybe  the  inner  lining  of  the  wings.  It  was 
made  from  plywood.  It  was  a  very  thin  wood,  glued 
together.  ; 

Q  And  about  how  far  would  you  say,  Mr.  Grimsley, 
that  was  from  the  Mount  Vernon  Highway,  approxi¬ 
mately?  A  You  mean  where  the  crash — 

Q  No,  -where  these  pieces  of  debris  you  have  just  de¬ 
scribed  were.  A  Oh,  I  see.  It  was  around  about  200 
feet. 

Q  And  was  that  east  or  west  of  the  fence?  A  That 
was  west  of  the  fence. 

Q  And  that  would  be,  then,  within  the  Potomac  Yards 
property?  A  Yes,  sir. 

Q  As  you  continued,  what  else  did  you  see  on  the 
ground,  going  east,  I  believe,  in  the  direction  you  were 
going?  A  Yes.  I  walked  up  the — they  have  a  path 
along  the  highway  there.  I  think  they  call  it  -a  bridle 
path,  or  something  like  that,  where  they  ride  horses. 
And  T  crossed  over  that  and  crossed  over  the  main 
boulevard,  the  highway. 

Q  When  you  were  crossing  the  highway,  or  in  that 
space  between  the  Potomac  Yards  fence  and  thp  high¬ 
way,  did  you  notice  any  other  debris?  A  Yes: 

3810  there  was  quite  a  lot  in  there.  And  I  think  the 
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fire  companies  and  the  police  had  gotten  there  and 
roped  the  place  off.  They  had  a  rope  around  that  place 
where  all  this  debris  was  laying. 

Q  Can  you  describe  any  of  the  other  debris  between 
the  fence  and  the  highway  and  on  the  highway,  if  there 
was  any  of  it  on  the  highway?  A  There  wasn’t  any  on 
the  highway  at  all  when  I  got  over  there. 

Q  All  right,  sir.  A  It  was  just  a  matter  of  minutes 
between  the  crash  and  the  time  I  got  over  there. 

Q  How  long  would  you  estimate  it  was  from  the  time 
of  the  crash  until  you  got  over,  say,  to  the  highway?  A 
Oh,  I  would  say  four  or  five  minutes,  not  over  five  min¬ 
utes. 

Q  Can  you  tell  us  what  you  saw,  if  anything,  between 
the  highway  and  the  river?  A  Yes.  When  I  got  over 
there,  they  had  taken  quite  a  number  of  bodies  out  of  the 
plane  and  they  had  them  laying  on  the  grass  between  the 
river  and  the  highway.  And  there  were  several  ambu¬ 
lances  and  fire  trucks  parked  there. 

Q  Did  you  notice  any  debris  between  the  highway  and 
the  river?  A  No,  not  any  at  all. 

3811  Q  Did  you  notice  any  parts  of  the  plane  or 
planes,  on  the  bank  or  in  the  vicinity  of  the  bank? 
A  Nothing  but  the  whole  tail  part  of  the  plane  was  lay¬ 
ing  there. 

Q  That  is  what  I  have  reference  to.  Will  you  tell  us, 
please,  where  you  noticed  that?  A  The  tail  part  of  the 
plane? 

Q  Yes,  sir.  A  That  was,  I  would  say,  it  was  within 
three  feet  of  the  water’s  edge,  on  the  river  bank,  because 
I  walked  around  the  plane  with  my  shoes  on  and  didn’t 
even  get  my  feet  wet. 

O  Did  vou  notice  anv  trees  or  anv  bushes  that  showed 

v  •  •  •' 

any  evidence  of  any  impact  in  the  vicinity  there,  between 
the  highway  and  the  river?  A  Yes,  sir.  Some  small 
trees,  between  the  tail  of  the  plane  and  the  highway, 
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where  the  tail  of  the  plane  went  down,  through  these 
small  trees  and  landed  on  the  shore  line. 

MR.  GALIHER:  Thank  you. 

Your  witness,  Mr.  Bress. 

MR.  WARNER:  I  have  no  questions. 

Recross  Examination 
BY  MR.  BRESS : 

Q  Mr.  Grimsley,  you  observed  debris  consisting  of 
clothing,  pillows,  shoes,  hats,  eyeglasses,  in  an  area 

3812  northwest  of  the  pump  house,  and  that  gave  you 
reason  to  conclude  that  therefore  the  collision  must 

have  taken  place  at  that  point?  A  Very  near  that  point. 
Q  Yes.  A  In  the  vicinity  of  that  point. 

Q  It  was  about  five  minutes  before  you  got  there,  was 
is  not?  A  Yes,  sir.  j 

Q  Four  or  five  minutes?  A  Yes,  sir.  ! 

Q  When  you  got  there,  there  was  already  the  flare  that 
you  have  referred  to,  near  the  pump  house?  Right? 
A  That  was  kind  of  northwest  of  the  pump  house,  quite 
a,  I  would  say,  quite  a  distance  from  the  pump  house, 
west.  j 

Q  And  that  flare  was  in  the  general  area  where  you 
saw  this  other  debris  that  you  have  just  described?  A 
Yes,  sir. 

Q  And  you  would  estimate  that  that  was  about  five 
minutes  after  the  crash?  A  Well,  it  wasn’t  any  longer 
than  five  minutes.  It  was  just  about  five  minutes. 

Q  And  did  you  go  over  and  examine  the  flare?  A 
No,  sir,  I  did  not.  I  didn’t  even  stop.  I  just  glanced 
at  it  hanging  on  the  wire  burning.  I  don^t  know 

3813  whether  it  was  a  flare  or  part  of  the  plane. 

Q  What  wire  was  it  hanging  on?  A  It  was 
hanging  on  a  telephone  wire — 

No,  T  think  it  was  an  electric  wire  running  to  the  stock 
pen,  through  the  yards. 
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Q  You  mean  a  wire  up  in  the  air,  about  20  or  30  feet 
high?  A  About  20  feet  high,  on  small  poles,  a  small 
line  of  wire,  running  to  the  stock  pen. 

Q  Did  you  observe  anything  in  particular  about  that 
flare,  as  to  what  was  attached  to  it?  A  No. 

Q  Did  you  notice  what  was  handing  from  the  flare? 
A  It  looked  like  just  a  string,  or  a  piece  of  cloth  or 
something,  hanging  down. 

Q  That  piece  of  cloth  that  was  hanging  attached  to 
the  flare  was  a  parachute,  wasn’t  it,  a  small  parachute 
for  the  flare  ?  A  It  could  have  been,  yes,  sir. 

Q  So  by  the  time  that  you  got  there,  this  parachuted 
flare  had  already  landed  on  the  electric  wire?  A  Yes, 
hanging  on  the  wire. 

Q  And  the  wind  was  blowing  pretty  hard  from  the 
northeast,  wasn’t  it?  A  Not  too  hard,  no,  sir.  It 
3814  was  just  a  mile  breeze  from  the  northeast. 

Q  You  think  a  25-mile  an  hour  wind  is  just  a 
mild  breeze?  A  No. 

Q  And  the  clothing,  the  pillows  and  things  like  that, 
vou  know  thev  could  be  blown  verv  easilv  bv  a  25-mile 

*  V  •  •  *■ 

an  hour  wind?  A  Yes,  they  could. 

*  *  •  * 

Q  You  said  with  respect  to  the  statement,  that  one  of 
my  associates  took  from  you  on  April  11,  1951,  you  said 
today  that  he  didn’t  show  you  the  statement.  A  He 
showed  me  the  statement.  He  read  the  statement  to  me. 
He  laid  it  down  and  asked  me  to  sign  it,  after  he  read  it 
to  me.  And  I  took  his  word  for  what  he  had  on  the 
paper.  But  I  did  not  read  it. 

Q  You  said  he  didn’t  show  it  to  you.  A  Oh,  he  had 
to  show  it  to  me  for  me  to  sign  it. 

Q  Yes.  And  you  didn’t  tell  him  anything  else.  All 
he  wanted  to  know  was  whether  you  saw  the  collision. 
A  That  is  right. 

ME.  BKESS:  That  is  all. 
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15  MR.  O’DONOGHUE :  Your  Honor,  may  X  adopt 
this  testimony  on  behalf  of  the  United  States? 
THE  COURT:  Very  well. 


Gardner  E.  Tesh,  j 

called  as  a  witness  by  counsel  for  defendant  Eastern  Air 
Line  and  being  first  duly  sv~orn,  w^as  examined  and  testi¬ 
fied  as  follows : 

Direct  Examination 
BY  MR.  GALIHER : 

Q  Mr.  Tesh,  your  name  is  Gardner  E.  Tesh — T-e-s-h? 
A  Yes,  sir. 

Q  Where  do  you  live,  Mr.  Tesh?  A  938  Swreetbrier 
Drive,  Alexandria,  Virginia. 

Q  Would  you  please  keep  your  voice  up  a  little  bit  so 
His  Honor  and  all  of  these  ladies  and  gentlemen  and  all 
of  these  gentlemen  can  hear  what  you  are  having  to 
say? 

3816  What  is  your  age,  Mr.  Tesh.  A  Fifth-seven. 

Q  By  whom  are  you  employed  at  the  present 
time?  A  The  Richmond,  Fredericksburg  &  Potomac 
Railroad  Company. 

Q  How  long  have  you  been  so  employed  by  the  rail¬ 
road  company?  A  Thirty-five  years. 

Q  Are  you  here  in  response  to  a  subpoena  served  upon 
you,  Mr.  Tesh?  A  Yes,  sir. 

Q  And  do  you  have  any  interest  in  the  outcome  of 
this  case  one  way  or  the  other?  A  No,  sir. 

Q  What  is  your  type  of  employment  with  the  railroad 
at  this  time,  Mr.  Tesh.  A  Railroad  brakeman. 

Q  Were  you  so  employed  by  the  R.  F.  &  P.  Railroad 
on  November  1st,  1949,  the  day  of  an  airplane  accident? 
A  Yes,  sir.  j 
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Q  At  that  point,  Mr.  Tesh,  would  you  please  come 
down  and  take  a  look  at  this  map  so  we  can  ask  you 
several  things  about  it? 

May  I  first  of  all  tell  you  this  is  a  generally  north 
direction,  generally  south,  east,  and  west;  and  this 
3817  is  the  land  and  the  country  in  the  vicinity  of  the 
airplane  crash. 

This  is  the  Washington  National  Airport.  This  is  the 
Potomac  River,  in  blue.  This  outline  in  red  is  one  of 
the  runways  at  the  Airport,  runway  No.  3.  And  these  are 
the  Potomac  Yards,  down  in  here. 

This  is  the  Mount  Vernon  Boulevard.  If  you  look 
closely  you  can  see  it  running  right  along  here.  This  is 
Alexandria  down  in  here.  This  is  the  George  Washing¬ 
ton  Masonic  Memorial,  I  think  sometimes  called  the  Tem¬ 
ple.  A  That  is  right. 

Q  Right  here.  And  this  is  the  Potomac  Electric 
Power  plane. 

Now  could  you  tell  us,  please,  sir,  if  you  were  on  duty 
and  working  in  the  Potomac  Yards  at  the  time  of  the 
accident?  A  Yes,  sir;  I  was. 

Q  Could  you  look  at  this  chart  and  indicate,  please, 
for  us,  where  you  were  at  the  time  of  the  accident?  A 
Yes,  sir. 

Q  Would  you  now  do  so,  please?  A  Right  here. 

Q  And  would  you  describe  the  point  that  you  are  now 
pointing  to,  and  then  we  will  ask  you  to  mark  it 
3S1S  with  your  initials  next  to  it.  A  You  mean  the 
east,  west,  or — 

Q  These  ladies  and  gentlemen  are  not  as  familiar  with 
the  yards  as  you  are.  How  would  you  explain  to  them 
where  you  were  at  the  time  this  accident  occurred,  using 
any  points  in  the  yards?  A  I  was  between  35  and  34 
tracks,  a  distance  of  approximately  800  feet  from  where 
the  planes  collided. 

Q  Would  you  please  at  this  point  indicate  with  that 
pencil  you  have  where  this  point  was?  A  From  where 
I  was  standing  between  the  tracks? 
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Q  No.  First  of  all  we  want  to  know  where  you  were 
on  the  chart.  A  Right  here,  between  34  and  35. 

Q  Would  you  put  a  circle  around  that  dot;  and  then 
on  the  left-hand  side  would  you  put  your  initials,  please, 
so  we  can  identify  the  fact  that  you  made  that  mark? 

•  •  *  * 

Q  Now,  Mr.  Tesh,  would  you  come  back  here,  please, 
and  see  if  we  can  get  that  pointer  so  you  can  stand  aside 
— here  it  is. 

Would  you  mind  standing  over  this  way  a  little 

3819  bit,  please,  sir,  so  everyone  can  see  what  you  are 

doing?  | 

Now,  did  there  come  a  time,  Mr.  Tesh,  when  you  saw 
one  or  more  airplanes  in  the  vicinity  of  the  Potomac 
Yards?  A  Yes.  You  see  quite  a  number  of  them. 

Q  I  am  talking —  A  You  are  talking  about  this  par¬ 
ticular  DC-4? 

Q  Yes,  sir.  A  Yes,  sir  I  did. 

Q  Which  of  the  two  planes,  if  you  saw  both  of  them, 

did  vou  see  first?  A  The  DC-4. 

Q  And  will  you  tell  us,  please,  wThere  the  DC-4  was 

when  vou  first  saw  it?  A  Do  vou  want  me  to  mark  on 
•  * 

the  chart,  or —  I 

Q  Suppose  you  indicate,  if  you  will,  where  it  was  when 

you  first  saw  it.  Would  you  like  to  take  this  pointer,  and 

then  you  won’t  have  to  lean  over.  A  I  will  have  to  get 

close  to  it. 

Q  All  right.  A  Right  here. 

Q  And  what  was  that  you  have  just  marked?  A  That 
is  No.  1  tower. 

Q  And  that  is  where  the  DC-4  was  when  you  first 
saw  it?  The  place  you  call  No.  1  tower?  A  Excuse 
me.  I  made  a  mistake.  I  am  sorry.  That  was 

3820  the  38  that  came  over  No.  1.  It  was  No.  2  tower, 
right  in  this  position.  I  am  sorry. 

Q  All  right;  show  the  No.  2  tower. 
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MR.  GALIHER:  He  indicated  he  first  saw  the  P-38 
when  it  was  over  the  No.  tower. 

THE  WITNESS:  But  it  was  over  No.  2,  that  is,  the 
DC-4. 

THE  COURT:  Which  was  which? 

BY  MR.  GALIHER: 

Q  Will  you  state  that  again,  please?  A  The  DC-4 
was  over  No.  2  tower. 

Q  At  that  point  you  hadn’t  yet  seen  the  P-38?  A 
No,  I  had  not. 

Q  And  what  was  the  path  or  direction  that  the  DC-4 
was  traveling  in  at  that  time?  A  Which  time? 

Q  This  time.  A  When  he  passed  over  the  tower,  you 
mean? 

Q  At  the  time  you  first  saw  him.  A  That  would  be 
east  by  northeast. 

Q  Northeast?  A  Yes. 

Q  With  your  familiarity — suppose  I  ask  you  this: 

Were  you  familiar  with  planes  coming  over  the  Poto¬ 
mac  Yards  and  going  in  the  direction  of  the  Air- 
3821  port  and  landing  there,  as  a  result  of  your  having 
worked  there  for  many  years  ? 

MR.  BRESS :  I  object. 

THE  COURT:  Well,  now,  of  course,  the  answer  to 
that  question,  yes  or  no,  would  be  perfectly  innocuous. 

I  suppose,  Mr.  Bress,  what  you  would  object  to  would 
be  the  question  immediately  following. 

MR.  BRESS:  Yes. 

THE  COURT:  So  let  us  let  this  question  stand,  and  I 
will  rule  on  the  one  about  to  follow. 

BY  MR.  GALIHER : 

Q  Will  you  answer  that,  if  you  will,  please,  Mr.  Tesh? 
A  Well,  they  used  to  worry  me.  They  made  quite  a  lot 
of  noise.  And  we  would  listen  to  the  loud  speakers. 
And  there  was  quite  a  number  of  them. 

Q  Had  you  seen  them  from  time  to  time  over  the 
years,  coming  across  the  yards  in  the  direction  of  the 
Airport?  A  Oh,  yes,  sir;  yes,  sir. 
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Q  Will  you  state  whether  or  not — 

MR.  BRESS:  I  move  that  the  answer  be  stricken,  as 
completely  irrelevant.  It  carries  an  implication  that  may 
not  be  warranted,  and  therefore  I  believe  it  ought  to  be 
stricken. 

THE  COURT:  As  I  said  a  moment  ago,  the 

3822  question  was  asked  and  the  answer  was  given. 

Up  to  now,  as  far  as  the  issues  in  the  case  are  con¬ 
cerned,  it  is  perfectly  innocuous.  I  will  let  it  stand.  I 
am  assuming  counsel  is  laying  a  predicate  for  further 
questioning. 

MR.  GALIHER :  Yes.  I 

THE  COURT :  All  right. 

BY  MR.  GALIHER :  j 

Q  Mr.  Tesh,  from  the  position  you  were  in,  can  you, 
from  vour  knowledge  of  the  Airport,  and  the  knowledge 
you  have  just  indicated  concerning  planes,  tell  us  whether 
or  not  you  were  in  a  position  to  say  what  part  of  the 
Airport  this  plane  would  have  contacted  if  it  had  con¬ 
tinued  in  the  direction  that  you  saw  proceeding?  In 
other  words,  what  particular  runway,  if  you  recall?  A 
Runway  No.  3. 

Q  And  how  do  you  know  that?  A  Well,  from  the 
position  that  he  was  going  in  the  yard,  generally  j  when 
the  wind  was  blowing  from  the  easterly  or  northeasterly 
direction,  that  is  the  landing  strip  they  take.  ! 

Q  And  how  do  you  know  that,  Mr.  Tesh?  A  Well, 
from  watching  different  planes  coming  in.  And  some¬ 
times,  depending  upon  how  the  wind  is  blowing,;  they 
make  a  circle  and  have  to  come  back — 

MR.  BRERS:  I  object,  if  the  Court  pleases,  to 

3823  what  other  planes  did  on  other  occasions. 

THE  COURT :  T  thought  that  the  answer  was  in 
response  to  counsel’s  question  as  to  how  he  knew  this 
particular  plane  presumably  was  headed  for  runway  3, 
and  he  has  answered  that  by  predicating  that  upon  his 
experience  with  reference  to  planes  generally  coming  into 
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the  Airport  and  the  direction  of  the  wind  at  that  time. 
Tt  may  stand. 

BY  MB.  GALIHER: 

Q  Mr.  Tesh,  did  there  come  a  time,  after  you  saw  the 
DC-4,  that  you  saw  the  P-3S;  and,  if  you  did,  where  was 
it! 

MR.  BRESS:  I  object  to  leading. 

MR.  GALIHER:  All  right. 

BY  MR.  GALIHER : 

Q  Mr.  Tesh,  state  whether  or  not  you  noticed  a  sec¬ 
ond  plane,  after  you  saw  the  DC-4?  A  Yes,  sir. 

Q  And  can  you  tell  us  how  long  after  you  first  saw 
the  DC-4,  in  the  position  you  have  indicated  for  us,  that 
you  saw  the  second  plane?  How  much  time  elapsed,  if 
you  recall?  A  It  was  just  a  matter  of  seconds.  I 
couldn’t  give  an  exact  statement. 

Q  When  you  first  saw  the  P-38,  or  the  other  plane, 
the  second  plane,  can  you  tell  us  again  where  it  was? 
A  Yes,  sir. 

Q  And  the  direction  it  appeared  to  be?  A  I 
3824  can  tell  you  approximately  where  it  was. 

Q  All  right,  sir.  That  is  all  we  are  asking  of 
you,  Mr.  Tesh.  A  I  would  say  just  a  matter  of — that  is 
No.  1  tower — approximately  a  few  feet  ahead  or  behind 
it.  I  couldn’t  say  exactly.  But  anyway  he  was  coming 
over  No.  1  tower. 

Q  And  can  you  tell  us  as  to  what  direction  lie  was 
proceeding  at  that  time? 

Will  you  stand  aside,  sir,  so  these  gentlemen  down 
there  may  see  that?  A  He  was  headed  in  an  easterly 
direction,  or  straight  down,  you  might  say,  from  the  sky, 
straight  behind  the  DC-4. 

MR.  BRESS:  May  we  hear  the  answer,  Mr.  Reporter? 
He  was  going  easterly? 

(The  last  answer  was  read  by  the  reporter.) 

THE  WITNESS:  Yes,  sir*:  that  is  right. 

BY  MR.  GALIHER : 
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Q  Now,  how  far — suppose  you  tell  us  this :  j 

Will  you  state  whether  or  not  the  second  plane  or  the 
smaller  plane  was  above  or  below,  or  where  was  he  with 
respect  to  the  height  of  the  two  planes?  A  You  mean 
the  38? 

Q  Yes,  sir,  the  P-38.  A  How  far  he  was — you 
3825  mean  the  height  of  the  DC-4  and  also  the  height  of 
the  P-38? 

Q  Or  the  relative  height.  In  other  words,  I  want  to 
know  if  one  was  higher  than  the  other.  A  Oh,  yes,  sir. 
The  P-38  was  the  highest. 

Q  And  can  you  give  us  some  approximation  as  t6  how 
much  higher  the  P-38  was  when  you  saw  it  at  that  time 
than  the  DC-4?  A  That  is  awTful  hard  to  do.  It  has 
been  so  long  ago.  I  would  say  300  feet  the  DC-4  was, 
according  to  my  head;  and  the  P-38,  I  would  say,  he  was 
pretty  high,  because  he  come  right  down  straight  I  would 
say — in  other  words,  just  like  me  running  the  engine,  I 
would  shut  it  off  and  just  drift  on  in. 

Q  Now,  can  you  tell  us  how  much  space  was  between 
the  planes?  In  other  words,  you  have  tried  to  tell  us — 
MR.  BRESS:  I  move  that  the  last  answer  be  stricken 
as  not  responsive,  and  we  obtain  an  answer  to  the  ques¬ 
tion. 

■ 

#  •  •  • 

! 

3827  Q  Mr.  Tesh,  can  you  just  show  the  Court  and 
jury,  using  one  finger  on  one  hand  as  the  DC-4, 

and  one  finger  on  the  other  hand  as  the  P-38,  the  position 
of  the  two  planes  at  that  point  that  you  have  just  told  us 
about? 

*  *  *  * 

3828  A  (The  witness  complied.) 

Q  Is  that  the  place  you  call  the  number — I  don’t 
want  to  ask  you — suppose  you  tell  us  what  that  is,  Mr. 
Tesh?  A  This  is  the  No.  1  tower. 
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Q  The  No.  1  tower?  A  And  this  is  the  No.  2  tower 
here. 

MR.  BRESS:  Will  you  have  that  described  in  the 
record,  what  he  is  doing?  I  would  like  to  know  what  he 
means  by  this,  what  he  means  by  holding  this  pointer 
like  that. 

BY  MR.  GALIHER: 

Q  Will  you  tell  us  what  you  are  now  pointing  to?  A 
I  am  pointing  to  the  P-38,  the  approximate  position  it 
was  in  when  I  saw  it. 

MR.  WARNER:  Is  that  the  direction  it  was  flying? 

THE  WITNESS:  It  was  right  over  that  tower,  yes, 
sir. 

*  *  *  * 

3829  BY  MR.  GALIHER : 

Q  I  will  try  to  get  answered  what  I  believe  Mr. 
Warner  wanted  answered  at  that  point,  Mr.  Tesh.  Will 
you  tell  me  the  direction  the  P-38  was  flying  at  that  point, 
as  best  you  can?  And  also  will  you  tell  us  the  direction 
the  DC-4  was  flying?  A  I  would  say  they  were  both  in  an 
easterly  direction — a  northeasterly  direction — excuse  me. 

Q  A  northeasterly  direction?  A  Yes,  sir. 

THE  COURT:  Does  his  thumb  represent  the  P-38? 

MR.  GALIHER:  The  pointer,  Your  Honor,  represents 
the  P-38. 

THE  COURT:  The  pointer  represents  the  P-38. 

MR.  BERNSTEIN:  And  his  forefinger  the  DC-4. 

THE  COURT:  And  the  forefinger  on  his  left  hand 
represents  the  DC-4? 

MR.  GALIHER:  Yes,  sir. 

BY  MR.  GALIHER : 

Q  Could  you  give  us,  if  you  can,  some  approxi- 

3830  mation  between  the  distance  in  height  between  the 
two  planes  at  this  point,  and  also  this  distance,  be¬ 
tween  the  pencil  and  the  pointer? 

THE  COURT:  And,  for  the  record,  in  the  vertical? 

MR.  GALTHER:  Yes,  sir. 
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THE  WITNESS:  300  feet  for  the  DC-4,  and  1500 
feet  for  the  P-38.  That  is  about  as  near  as  I  can^that 
is  pretty  hard  to  judge,  the  height  of  those  planes. 

BY  MR.  GALIHER: 

Q  And  can  you  give  us  some  approximation  of  the 
distance  in  feet  between  them?  In  other  words,  the  dis¬ 
tance  on  the  ground  between  the  pencil  point  and  the 
pointer? 

MR.  BRESS:  Is  he  saying  something? 

MR.  GALIHER:  He  is  calculating. 

THE  WITNESS:  I  am  trying  to  figure  distances.  I 
am  sorry.  I  will  talk  louder.  2,000  feet;  approximately 
2,000  feet. 

MR.  BERNSTEIN:  Does  this  represent  this  distance? 

THE  WITNESS:  Yes,  sir;  that  is  right. 

*  *  *  • 

3831  BY  MR.  GALIHER: 

Q  Can  you  give  us  some  idea  of  how  quickly 
that  gap,  or  the  distance  between  the  P-38  and  the  DC-4, 
was  closed  and  the  accident  occurred?  A  I  would  say 
20  seconds — approximately  that. 

Q  Can  you  tell  us  the  manner  in  which  the  P-38  closed 
that  gap?  You  have  demonstrated  once  before  with  vour 
hand.  Now  could  you  indicate  what  that  was,  for  the 
record,  since  that  gentleman  is  trying  to  write  down 
what  you  are  saying,  Mr.  Tesh.  j 

MR.  BRESS:  I  submit  that  is  repetitious. 

THE  COURT:  It  is  already  in  the  record,  Mr.  Gali- 

her.  The  only  part  struck  was  with  reference  to  the 

; 

engine. 

MR.  GALIHER:  T  had  in  mind — I  won’t  demon¬ 
strate — but  lie  demonstrated  with  his  hand,  Your  Honor, 
and  that  of  course  could  not  get  into  the  record.  And  I 
simply  wanted  to  ask  what  he  meant  by  that  demonstra¬ 
tion. 

THE  WITNESS:  You  mean  the  way  the  P-38  hit  the 
DC-4?  *  ! 
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BY  MR.  GALIHER: 

Q  Yes.  A  I  would  say  this  airplane  came 

3832  down  here  right  in  back  and  ran  into  him. 

Q  And  what  is  this  point  right  in  here  that  you 
are  indicating?  A  On  the  east  of  the  right  side. 

Q  And  you  say  back  of  the  wing?  A  Yes. 

Q  How  far  back  of  the  wing?  A  Right  in  back  of 
the  wing. 

Q  Would  you  please  indicate  for  us —  A  It  was 
right  in  between  the  wing  and  the — I  would  say  the  pas¬ 
senger  end  of  the  plane,  because  the  pilot  is  up  in  front. 
MR.  BRESS:  What  is  that? 

THE  COURT :  He  said  the  passenger  end  of  the 
plane,  because  the  pilot  is  up  front. 

BY  MR.  GALIHER : 

Q  Mr.  Tesli,  would  you  indicate  to  us,  if  you  saw  it, 
where  the  two  planes  came  together,  by  making  a  mark 
on  the  chart?  A  Yes,  sir — approximately — yes,  sir. 

MR.  BRESS:  The  witness  has  already  stated — one 
moment. 

The  witness  has  alreadv  stated  in  feet  how  far  it  was 

•> 

from  where  he  was  to  the  point  where  they  collided, 
Your  Honor. 

3833  THE  COURT:  I  know.  But  if  he  can  deter¬ 
mine  from  an  examination  of  the  chart  in  relation 

to  his  position  where  they  collided,  he  may  testify. 

MR.  BRESS :  Very  well. 

BY  MR.  GALIHER: 

Q  Yes,  please,  Mr.  Tesh. 

MR.  BRESS:  What  did  you  say,  sir? 

THE  WITNESS:  I  want  to  find  the  pump  house. 

Now  I  can  go  ahead  and  mark  it?  O.K.? 

BY  MR.  GALIHER: 

Q  Would  you  draw  a  circle  around  that  and  put  your 
initials  to  the  right  of  it,  please?  A  Right  there? 

Q  Yes,  sir.  Now  would  you  also  write  the  number  2 
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underneath  that  dot,  so  we  will  know  that  is  the  second 
mark  that  you  made,  Mr.  Tesh. 

Now,  before  we  show  this  to  the  Court  and  jury,  would 
you  indicate  that  region,  would  you  please,  Mr.  Tesh,  the 
vicinity  where  you  have  just  indicated?  A  You!  mean 
where  the  planes  collided? 

Q  Yes,  sir.  In  other  words,  where  is  this  dot?;  How 
would  you  describe  it?  j 

MR.  BRESS:  Did  he  say  he  knows  where  they  col¬ 
lided? 

MR.  GALIHER:  He  just  pointed  that  this  was  the 
point. 

MR.  BRESS:  I  understand;  but  did  he  say  he 
3834  knows?  I  didn’t  think  he  was  asked  whether  he 
knew  where  thev  collided. 

I  object  to  the  witness  making  the  mark,  unless  he  first 
testifies  he  knows  where  the  collision  occurred. 

MR.  GALIHER:  That  was  the  question,  Your  Honor. 

MR.  BRESS:  The  way  he  was  computing  there,  I 
thought  he  was  trying  to  figure  out.  I 

THE  COURT:*  Why  not  ask  him  directly? 

Do  you  know  where  the  planes  collided,  sir? 

THE  WITNESS :  Yes,  Judge,  Your  Honor. 

THE  COURT:  And  you  can  point  that  out  on  the 
chart?  And  have  you  done  so? 

THE  WITNESS*:  Yes. 

THE  COURT:  Tell  us,  in  relation  to  where  you  were 
working,  where  that  was. 

THE  WITNESS:  Well,  I  was  working  on  a  north¬ 
bound  hump  car,  and  I  was  assigned  to  31  to  39  tracks. 
And  the  planes  collided  between  the  stock  pen  road  and 
the  Memorial  Boulevard.  In  other  words,  it  would  be 
overtop  the  swamp  there. 

BY  MR.  GALIHER: 

Q  Would  you  please  go  up  and  take  your  seat  now, 
Mr.  Tesh?  Thank  you,  sir. 
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(The  map  was  passed  before  the  jury,  then  before  the 
Court.) 

BY  MR.  GALIHER: 

Q  Mr.  Tesh,  did  you  see  either  of  these  planes 

3835  change  their  course  before  the  impact?  A  No, 
sir;  they  did  not. 

Q  After  they  came  together,  as  you  have  indicated, 
what  did  you  do,  sir,  or  where  did  you  go?  A  Well, 
some  of  the  boys  were  hollering  that  that  is  where  they 
hit,  over  there,  and  we  run  inside  the  shack  to  keep  the 
stuff  from  falling  on  us — coats,  hats,  brief  cases  and 
pieces  of  metal.  We  run  inside  there,  where  we  have  a 
little  place  where  we  can  telephone,  you  know,  where  we 
can  stay,  where  our  stove  is,  and  our  locker  room. 

Of  course,  that  was  about  400  feet  away  from  me,  and 
I  run  to  that  for  the  protection. 

Q  Well,  now,  have  you  just  told  us  that  those  articles 
were  falling  around  where  you  were,  so  that  you  had  to 
run  to  get  away  from  them?  A  Yes,  sir. 

Q  And  you  ran  inside  until  the  debris  finished  falling; 
or  where  did  you  run  to?  A  Well,  we  call  it  the  shanty 
where  we  stayed,  where  our  locker  room  is;  and  that  is 
where  I  run  to. 

Q  After  this  debris  finished  falling,  will  you  tell  us 
what  you  noticed  when  you  came  outside?  A  Well, 
there  was  hats,  coats,  pillows,  and  so  forth,  a  piece  of 
brief  case,  and  pieces  of  aluminum;  and  I  a  couple  of 
pieces  of,  I  don’t  know  what  it  was.  It  looked  to 

3836  me  like  it  was  a  vacuum  bottle,  or  something  that 
fitted  into  a  vacuum  bottle.  It  was  black,  about  a 

sixteenth  of  an  inch  thick. 

Q  And  how  long  was  it,  you  just  indicated?  A  Oh, 
I  would  say  about  two  or  three  feet.  I  don’t  really  know 
what  it  was.  Tt  looked  like  a  bomb  to  me,  or  something 
of  that  sort.  Of  course  it  wasn’t.  But  it  was  sort  of  in 
that  shape,  like. 


Q  How  heavy  was  it?  A  It  must  be  about  10 
pounds. 

Q  And  from  that  point  what  did  you  next  do,  Mr. 
Tesh?  A  Well,  I  really  couldn’t  do  anything,  you  see, 
because  we  were  on  duty.  And  of  course  at  our  lunch 
period,  I  went  down,  I  walked  down  there. 

But  what  I  did  do,  right  after  it  happened,  I  started  to 
pick  up  the  hats  and  coats,  and  I  was  going  to  put  them 
in  a  pile.  Well,  some  policeman,  he  told  me  to  let  them 
alone.  And  I  said,  “Well,  I  thought  I  was  only  trying  to 
help.” 

And  he  said,  “Well,  we  would  rather  have  them  right 
where  they  fell,  so  we  can” — you  know,  make  some — I 
guess  they  wanted  to  find  out,  you  know,  different  things 
about  it. 

So  then  T  never  bothered  them  any  more.  In  other 
words,  he  aggravated  me  a  little  bit,  because  I  thought  I 
was  helping,  and  I  was  interfering. 

Q  At  your  lunch  period,  did  you  then  leave  the 
38.37  yards  and  go  over  toward  the  highway?  A  Yes, 
sir.  i 

Q  Did  you  find  any  more  debris  on  the  way  over? 
A  There  was  quite  a  number  of  stuff  laying  down  be¬ 
side  the  fence,  and  the  flare  that  had  burned  up  hanging 
on  the  fence:  and  quite  a  number  of  hats  and  coats  and 
different  things  hanging  in  the  trees,  those  trees  along 
the  boulevard  there. 

And  then  T  walked  on  over  and  walked  up  the  shore. 
Of  course,  they  had  it  roped  off.  I  couldn’t  get  to  the, 
well,  we  will  say,  the  tail  end  of  the  plane,  whteh  was 
laying  against  the  willow  tree.  But  they  wouldn’t  let  me 
go  over  there.  You  see,  we  had  to  stand  behind  the 
ropes. 

Q  Did  you  notice  any  damage  to  any  trees  or; bushes 
over  in  that  vicinity?  A  T  don’t  think — no,  sir,  I  did 
not :  no,  sir,  I  never — 


MR.  GALIHER:  Thank  you,  sir. 

Your  witness. 

MR.  O’DONOGHUE:  I  have  no  questions.  I  would 
like  to  adopt  his  testimony  for  the  United  States. 

Cross  Examination 

BY  MR.  WARNER  : 

#  •  *  * 

3839  Q  You  testified  about  a  No.  1  and  a  No.  2  tower. 
A  Yes,  sir. 

Q  And  how  far  apart  are  those  two  towers?  Didn’t 
you  say  they  were  approximately  2,000  feet  apart?  A  I 
don’t  think  I  said  anythin"  about  2,000  feet,  did  I,  or  have 
I  forgotten? 

Q  I  thought  when  you  were  up  here,  you  were  com¬ 
puting  so  car  lengths,  and  you  arrived  at  that  figure. 
A  I  guess  it  is  approximately  2,000  feet  from  that  tower. 
Q  Pretty  close  to  it,  isn’t  it?  A  Pretty  close 

3840  to  it.  I  couldn’t  say  exactly.  I  was  trying  to  figure 
the  car  lengths  from  the  tower  to  the — in  other 

words,  from  No.  2  to  No.  1. 

Q  Yes.  It  was  over  No.  2  that  you  saw  the  DC-4? 
A  That  is  right. 

Q  And  it  was  over  No.  1  that  you  saw  the  P-38?  A 
That  is  right. 

Q  So  they  are  approximately,  as  far  as  ground  dis¬ 
tance  is  concerned,  2,000  feet  apart?  A  Approximately 
that,  yes,  sir. 

Q  And  you  saw  the  P-38  for  how  long  before  the  colli¬ 
sion?  A  Oh,  I  will  say  20  seconds. 

Q  Could  it  have  been  less  than  20  seconds?  A  Oh, 
it  certainly  could  have  been.  I  am  just  trying  to  tell 
you  to  the  best  of  my  ability.  It  has  been  quite  a  while 
ago,  you  know. 

Q  On  the  railroads  you  have  a  lot  of  occasion  to  deal 
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with  time,  don’t  you,  in  keeping  track  of  what  time  it  is 
and  how  long  a  time  it  takes  to  go  from  one  place  to 
another,  and  so  on  and  so  forth?  A  Not  on  my  particu¬ 
lar  job,  no,  sir.  j 

Q  As  a  brakeman?  A  No,  sir. 


3S41  Q  Now,  Mr.  Tesh,  we  had  established  before  the 
recess  the  approximate  distance  between  the  No.  1 
and  No.  2  towers,  and  you  were  standing  in  a  position 
where  you  could  look  and  see  both  of  those  towers;  is 
that  correct,  sir?  A  Yes,  sir,  that  is  correct. 

Q  And  you  gave  an  estimate  to  Mr.  Galiheri  of  the 
altitude  of  the  P-38  in  the  air,  is  that  correct,  sir?  A 
Yes,  sir. 

Q  And  I  believe  you  stated  that  was  approximately 
1500  feet  when  you  first  saw  it?  A  Yes,  sir. 

Q  Now,  since  you  had  the  comparison  before  you  on 
the  distance  between  the  No.  1  and  the  No.  2  towers,  is 
that  P-38  just  a  little  lower  than  the  distance  between 
those  two  or  not?  A  No;  the  P-38  was  above  both 
towers. 

Q  No.  I  say  it  is  about  2000  feet  between  the  two 
towers,  and  vou  said  the  P-38  was  about  1500  feet  in  the 
air.  In  other  words,  No.  1  tower  on  the  ground  and  No. 
2,  and  in  the  air  above —  A  No.  1  tower  is  higher  than 
No.  2.  j 

Q  Yes.  A  You  see  the  cars  come  down  the  incline. 

Q  Yes,  but  I  am  trying  to  find  out  from  you 
3842  how  you  arrived  at  the  estimate  about  1500  feet 
for  the  P-38.  A  Well,  that  is  just  a  matter  of 
judgment;  that  is  all. 

Q  The  same  judgment  that  leads  you  to  the  belief  it  is 
2000  feet  between  No.  1  and  No.  2  towers?  A  One 
minute. 

Judge,  Your  Honor,  if  you  would  not  mind,  that  one 
question  there,  T  would  like  to  have  that  read  back  there 


again.  That  is  the  distance  from  the  time  I  seen  the 
P-38  and  the  DC-4,  that  is  the  distance  between  them 
before  they  collided. 

BY  THE  COURT: 

Q  What  was  that?  A  I  think  I  said  2000  feet  be¬ 
tween,  the  distance  before  they  collided,  and  I  made  the 
statement  that  the  two  towers  were  2000  feet  apart, 
which  I  don’t  believe  they  are. 

I  think  I  got  crossed  up  on  that  question. 

Q  Now,  how  do  you  want  to  leave  it,  that  the  distance 
between  the  two  planes  when  you  saw  them  was  2000  feet 
and,  presumably,  that  the  distance  between  the  two  towers 
is  not  2000  feet?  A  That  is  correct;  that  is  right,  sir, 
BY  MR.  WARNER : 

Q  What  made  you  decide  that  the  distance  between  the 
two  towers  wasn’t  2000  feet?  A  Well,  when  you  asked 
me  the  question,  I  got  crossed  up. 

3843  Q  You  got  crossed  up?  A  On  the  distance; 
yes. 

Q  How  far  is  it?  A  Well,  it  is  approximately  800 
feet  or  1000  feet. 

Q  About  1000  feet?  A  Yes,  sir. 

Q  Now,  were  you  crossed  up  when  you  said  the  P-38 
was  1500  feet?  A  No,  sir. 

Q  That  is  right?  A  To  the  nearest  of  my  ability,  I 
was  not,  and  the  nearest  of  my  judgment. 

Q  Now,  if  I  told  you,  sir — you  are  sure  that  that  dis¬ 
tance  of  about  1000  feet  between  the  two  towers  is  pretty 
near  correct?  A  Yes,  sir. 

Q  If  I  told  you  that  the  distance  between  the  two 
towers,  which  you  indicate  as  No.  2  tower  here,  and  No.  1 
here,  and  vice  versa,  No.  2  over  to  the  north,  and  No.  1 
to  the  south;  is  that  right?  A  That  is  correct. 

Q  If  I  told  you  that  on  this  map,  the  scale  distance 
according  to  this  chart  is  a  little  over  400  feet —  A  I 
believe  I  would  tell  you  that  this  map  is  vrrong. 

3844  Q  You  would  say  the  map  is  wrong?  A  Yes, 
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Q  Now,  you  saw  the  P-38  for  approximately  20  sec¬ 
onds?  A  No;  I  said  approximately  20  seconds  from  the 
time  I  seen  him  until  he  collided  with  the  DC-4. 

Q  So  that  is  the  time  you  saw  the  P-38?  A  Well, 
approximately  20  seconds. 

Q  How  long  did  you  see  the  DC-4?  A  Well,  that  is 
hard  to  estimate,  the  time,  but  I  was  looking  right  at 
them  when  they  hit.  That  is  all  I  can  tell  you.  I  was 
looking  at  them  when  they  hit. 

Q  That  is  really  all  you  did?  You  looked  at  them  and 
saw’  them  hit?  A  No;  I  seen  both  planes  and  I  saw 
them  when  they  hit. 

Q  Didn’t  you  just  a  moment  ago  say  really  all  you  saw 
was  when  they  hit  ?  A  Yes.  You  asked  me  the  question 
how’  long  I  seen  both. 

Q  Yes,  that  is  right.  How  far  do  you  think  the  P-38 
traveled  from  the  time  you  first  saw  it  until  the  time 
they  hit?  A  2000  feet,  I  just  told  you. 

Q  He  traveled  2000  feet?  A  Approximately  2000 
feet;  yes,  sir.  j 

Q  I  thought  you  said  that  w*as  the  distance  be- 
3845  tween  the  P-38  and  the  DC-4.  A  I  did. 

Q  Didn’t  the  DC-4  travel  at  all  when  the  P-38 
traveled?  A  Yes;  he  w’as  moving  ahead  all  the  time. 

Q  So  the  P-38  traveled  more  than  2000  feet?  A  He 
would  have  to  do  that  to  hit  him. 

Q  Yes.  What  I  want  to  know’  is  how  far  did  the 
plane  travel,  or,  tell  me  this:  Can  you  tell  me  how  far  in 
miles  or  parts  of  a  mile  or  feet  the  DC-4  traveled  from 
the  time  you  looked  at  it?  A  Let  us  see. 

Q  Did  he  go  a  half  a  mile,  do  you  think?  A  No,  he 
didn’t  go  any  half  mile. 

Q  He  didn’t  go  a  half  mile?  A  I  don’t  think  so. 

Q  Did  he  go  a  thousand  feet?  A  Yes,  sir,  about  a 
thousand  feet. 

Q  About  a  thousand  feet?  A  Yes,  sir.  That  is  the 
DC-4,  now? 
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Q  Yes.  The  DC-4  went  about  a  thousand  feet?  A 
Now,  wait  a  minute.  That  is  after  the  time  that  I  first 
saw  him  until  he  got  where  he  was  hit.  The  DC-4  came 
in  easterly  over  No.  2  tower,  and  you  mean  the  other 
man  came  over  No.  1  tower? 

3846  Q  Sure.  A  From  the  time  I  seen  him  when 
he  came  over  No.  2  to  when  he  was  hit? 

Q  That  is  about  a  thousand  feet?  A  Approximately 
a  thousand  feet.  That  is  the  way  I  saw  the  P-38,  during 
that  2000  feet  before  he  hit  the  DC-4,  or  approximately 
that.  It  was  on  this  side  of  the  DC-4. 

Q  In  other  words,  they  weren’t  lined  up  exactly,  sir? 
One  came  in  this  way  and  the  other  this  way?  A  I 
mean,  that  is  a  circle.  I  mean  when  I  first  seen  him, 
they  were  lined  up  when  they  hit. 

Q  Yes,  sir.  A  They  were  lined  up  when  they  hit. 

Q  Yes,  sir.  A  But  the  P-38  came  across  No.  2.  This 
man  came  down  No.  1.  When  I  saw  the  DC-4,  he  was 
coming  over  No.  2  tower.  He  come  in  from  a  westward 
direction,  but  they  were  lined  up  when  they  hit. 

Q  And  you  observed  the  DC-4  for  approximately  20 
seconds,  a  little  more,  because  you  saw  him  just  before 
you  saw  the  P-38?  A  That  is  right. 

Q  And  you  saw  him  go  approximately  a  thousand  feet 
in  20  seconds?  A  Well,  I  didn’t  give  any  definite  an¬ 
swer  of  20  seconds  for  the  DC-4.  I  said  I  saw  the  P-38 
about  20  seconds. 

3847  Q  Didn’t  you  say  you  saw  the  DC-4  first?  A 
Yes. 

Q  You  saw  him  for  longer  than  20  seconds?  A  No; 
I  didn’t  see  him  any  longer  than  20  seconds. 

Q  How  long  did  you  see  him?  A  The  DC-4  came  in. 
I  seen  him. 

I  turned  around  to  look  up  on  the  hill,  and  that  is  when 
I  seen  the  P-38. 
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Q  Yes.  A  And  I  said  it  was  about  20  seconds  before 
they  collided  from  the  time  I  seen  the  P-38. 

Now,  when  I  turned  around,  naturally,  I  was  looking 
at  the  P-38,  and  somebody  hollered:  They  are  going  to 
collide  and  I  turned  around,  and  I  seen  them  hit,  and 
that  is  why  I  cannot  arrive  at  any  definite  answer  about 
the  P-38. 

Q  In  other  words,  you  saw  the  DC-4  first?  After 
you  saw’  him,  you  turned  around  and  looked  because  you 
thought  something  might  be  coming  down  the  hill?  A 
That  is  some  wnrk  there  at  the  time  to  do.  I  had  to 
watch  the  cars  all  the  time.  I  had  to  look  up  and  down 
the  hill,  one  w’ay  or  the  other. 

Q  When  you  looked  at  the  hill,  you  saw  the  P-38? 
A  Yes,  sir.  j 

Q  And  somebody  hollered:  They  are  going  to 
3848  collide?  And  you  looked  back?  A  That  is  right. 

Q  And  they  collided?  A  Just  about  that  time 
it  looked  like  to  me  a  puff  of  white  smoke  when  they  hit, 
right  in  the  wing. 

Q  Nowr,  could  you  tell  me  the  approximate  manner  in 
w’liich  the  two  planes  came  together  or  could  you  see  that 
looking  up  from  the  ground?  A  Yes,  sir,  I  could  see  it. 

Well,  he  came  right  in  on  the  right  side  and  hit  right 
behind  the  w’ing. 

Q  At  more  or  less  right  angles?  A  On  the  j  right 
side,  on  the  east  side  of  the  plane,  of  the  DC-4. 

Q  Did  the  nose  of  the  P-38  hit  the  DC-4?  A  iWell, 
that  is  hard  to  say.  I  know  the  w’hatyoucallit,  the  pro¬ 
peller,  hit. 

I  do  know’  that.  Of  course,  naturally,  the  nose  had  to 
hit  him,  some  parts  of  the  wing  of  the  DC-4. 

Q  It  did?  A  It  did  do  that  in  order  for  that  pro¬ 
peller  blade  to  hit  him. 

Q  Now,  the  DC-4 — you  see  my  left  hand,  is  that  the 
way  the  DC-4  w*as  flying?  A  Yes. 
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Q  And  the  P-38  came  in  like  that  (indicating)  ? 

3849  A  That  is  right. 

Q  You  are  sure  of  that?  A  Yes,  sir.  It  came 
right  on  the  eastward  side  behind  the  wing. 

Q  Could  you  tell  the  angle  he  came  in?  A  Which 
one? 

Q  The  P-38.  A  He  came  down  practically  on  a 
straight  angle,  you  might  say. 

Q  Could  you  tell  that  from  the  ground,  looking  up? 
A  Yes,  sir. 

Q  You  could  tell  whether  he  was  like  this,  or  this,  or 
like  that  (indicating)  ?  A  Yes,  sir. 

Q  You  could?  A  Yes,  sir. 

Q  Could  you  estimate  that  angle  for  us?  A  Well, 
I  figure  the  DC-4  was  flying  practically  straight,  and  he 
came  down  on  him  about  that  angle  (indicating). 

Q  Not  too  much  different,  then?  A  Oh,  yes,  there 
was  quite  a  difference.  If  he  is  level,  there  is  quite  a  bit 
of  difference  in  being  level  and  that. 

Q  That  is  the  way  you  are  holding  your  hands, 

3850  that  is  approximately  the  way  you  saw  it?  A  Yes, 
sir. 

Q  That  is  just  approximately  the  way  they  hit,  too? 
A  Yes. 

Q  And  the  P-38  to  the  east  flying  more  or  less  in  a 
westerly  direction?  A  No;  the  P-38  was  flying  in  a 
northeasterly  direction,  right  behind  the  DC-4.  They 
were  both  traveling  in  the  same  direction. 

Q  Didn’t  you  say  he  hit  from  the  side  like  that?  A 
Yes,  he  did,  but  that  is  still  east,  to  the  east,  to  the  right 
of  it. 

Q  Yes,  to  the  east,  to  the  right  of  it?  A  Sure. 

MR.  WARNER:  Thank  you  very  much,  Mr.  Tesh.  I 
have  no  further  questions. 

MR.  RRESS:  May  I  proceed,  Your  Honor? 

THE  COURT :  Yes. 
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Cross  Examination 
BY  MR.  BRESS: 

Q  Mr.  Tesh,  there  were  other  men  in  the  yard  working 
with  you  at  or  near  the  place  where  you  were?  A  Yes, 
sir. 

Q  And  your  attention  was  attracted  to  these  planes 
by  one  of  them  yelling  out  that  they  are  going  to 

3851  collide?  A  Yes,  sir,  that  was  Mr.  Pearson  and 
Mr.  Linton.  Of  course,  they  are  not  here.  They 

weren’t  summoned.  They  would  not  give  a  statement,  but 
they  were  there  with  me. 

Q  And  they  saw  this  before  you  did?  A  No.  1 1  saw 
it  when  they  hit.  They  just  said  they  thought  they  were 
going  to  collide,  that  is  all;  I  believe  they  are  going  to 
collide. 

Q  And  it  was  after  you  saw  the  DC-4  that  you  turned 
around,  and  as  of  the  time  you  turned  your  attention 
from  the  DC-4,  you  didn’t  know  that  there  was  a  P-38  in 
the  sky  at  that  moment?  A  Do  you  mind  asking  that 
again?  I 

Q  When  you  first  saw  the  DC-4  and  turned  away  from 
it  to  attend  to  your  duties,  looking  in  the  other  direction, 
at  the  time  you  turned  you  didn’t  know  that  there  was  a 
P-38  in  the  sky?  A  Not  until  I  looked  northward  and 
saw  the  top — I  mean  southward,  rather. 

Q  How  much  of  a  time  interval  was  there  between 
the  time  you  first  saw  the  DC-4,  and  then  turned  to  at¬ 
tend  to  your  duties,  and  looked  up  and  saw  the:  P-38? 
A  Oh,  I  would  say,  it  wasn’t  a  matter  of  a  couple  of 
seconds. 

Q  A  couple  of  seconds?  A  Yes. 

3852  Q  So  you  did  have  the  DC-4  in  view  for  a 
longer  period  of  time  than  you  had  the  P-38?  A 

No,  sir. 

Q  You  looked  at  the  P-38  then  from  the  time  you  first 
saw  it  until  the  time  of  the  crash;  is  that  right?  A 
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Practically  just  about  the  time  I  saw  him,  he  was  coming 
down  out  of  the  sky,  and  just  about  the  time,  I  don’t 
know.  I  saw  it  happen  that  way,  but  somebody,  some¬ 
thing,  attracted  my  attention,  and  I  started  to  turn,  and 
that  is  when  they  hollered,  and  it  wasn’t  a  matter  of  but  a 
few  seconds. 

Q  Did  you  see  either  plane  turn  at  any  time  from  the 
time  you  first  saw  either  plane  until  the  time  of  the 
crash?  A  I  seen  the  DC-4  come  in  from  the  west. 

Of  course,  the  P-38  came  in  from  the  south  direction. 
I  can’t  tell  vou  exactly,  but  I  imagine  he  came  around 
there. 

Q  I  didn’t  ask  you  to  imagine.  A  I  am  sorry. 

Q  I  don’t  want  you  to  reconstruct.  I  just  want  you 
to  tell  us,  please,  what  you  saw. 

Did  you  see  either  plane  make  any  turn?  A  Yes,  sir, 
the  DC-4  had  to  make  a  turn. 

Q  No —  A  To  get  over  the  No.  2  tower.  I  did  see 
him  make  a  turn. 

That  is  the  way  you  want  it  answered,  isn’t  it? 
3853  In  other  words,  that  is  the  question,  rather? 

Q  He  had  to  make  a  turn  to  get  over  the  tower? 
A  Yes,  he  had  to  make  a  turn  to  get  over  the  tower. 

Q  And  by  the  tower,  you  mean,  to  get  the  number, 
No.  2  or  No.  1?  A  No.  2.  The  P-38  came  over  No.  1. 

Q  He  had  to  make  a  turn  to  get  over  the  tower?  By 
making  a  turn  to  get  over  the  tower,  you  mean — I  don’t 
quite  understand  it.  A  Well,  when  he  came  over  the 
tower,  he  would  be  straight,  but  the  way — I  can’t  hardly 
answer  that  question  correctly,  to  tell  you  the  truth,  be¬ 
cause  when  he  came  over  the  tower,  he  came  from  the 
west,  sort  of  west,  and  that  is  generally  the  way  they 
come  in  when  the  wind  is  blowing  from  the  northeasterly 
direction. 

Q  Do  you  understand  my  question? 

What  was  there  about  getting  over  the  tower  that  re- 


1767  A 


quired  a  turn?  A  Well,  it  doesn’t  really  require  a  turn 
to  get  over  the  tower.  He  can  come  in  from  the  north — 
southwest,  come  on  right  straight  across. 

Q  The  DC-4  was  not  from  what  you  saw  traveling 
from  the  southwest  or  coming  from  the  southwest?  A 
Yes,  sir,  he  was  in  a  southwesterly  direction  when  I  first 
saw  him  over  the  tower. 

3854  Q  He  was  southwest  from  you?  A  Southwest 
of  it ;  yes,  sir. 

Q  And  the  P-38  was  southeast  of  you?  A  No,  he 
was  direct  south. 

Q  Direct  south?  A  Yes,  sir,  when  I  saw  him. 

Q  In  any  event,  the  relationship  between  the  two 
planes  when  you  first  saw  them  was,  the  P-38  was  east¬ 
erly  of  the  DC-4?  A  That  is  right,  at  that  time,  at  that 
particular  time. 

Q  Now,  as  I  understand  it,  the  mark  you  made  here, 
and  I  have  here  some  mark  that  you  made,  and  we  have 
all  seen  it. 

I  understand  that  from  the  time  that  you  first  saw  the 
DC-4  until  the  time  it  collided,  you  cannot  tell  us  in  time 
how  much  time  elapsed  because  that  has  been  so  long 
ago;  is  that  correct?  A  Yes,  sir;  that  is  correct.  I 

Q  But  as  far  as  the  distance  between  the  place  where 
you  first  saw  the  DC-4  at  the  northernmost  of  these  two 
towers,  and  the  place  where  you  saw  the  collision  pccur, 
was  only  1000  feet?  A  No,  sir,  I  didn’t  say  it  was  only 
1000  feet. 

Q  Did  you  say  it  was  more  than  that?  A  From 

3855  the  time  I  saw  him,  it  was  2000  feet,  is  what  I  said. 

I  am  sure  that  is  what  I  said. 

Q  Well,  if  that  is  what  you  want  to  say,  that  is  all 
right. 

What  did  you  say  then  as  to  the  distance  traveled  by 
the  DC-4  from  the  time  you  first  saw  it  until  the  time  of 
the  impact?  A  The  distance  that  the  P-38  traveled? 
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Q  No,  sir.  I  told  yon  a  few  moments  ago —  A  The 
DC-4? 

Q  Yes.  That  is  what  you  were  asked.  The  big  plane, 
the  one  that  crossed  over  the  northernmost  of  the  two 
towers. 

I  understood  you  to  say  on  your  prior  examination  that 
it  was  1000  feet,  and  you  now  say  that  it  was  2000  feet. 
A  No,  I  said — I  said  it  was  2000  feet  from  the  time  I 
seen  the  P-38  until  it  collided. 

Q  I  am  talking  now  only  of  the  DC-4,  from  the  time 
you  first  saw  the  DC-4  at  the  position  you  indicated,  how 
far  was  that  from  the  place  where  they  collided?  A  Let 
us  see,  500 — I  don’t  know  what  I  said. 

Well,  an  way,  I  will  say  S00  feet,  approximately  800 
feet. 

Q  Did  you  say  a  few  moments  ago  on  cross-examina¬ 
tion  that  it  went  a  thousand  feet  further,  the  DC-4  went  a 
thousand  feet  from  the  time  you  saw  him  until  he 
3856  got  hit;  is  that  correct?  A  Yes;  as  near  as  I  can 
estimate  it,  about  a  thousand  feet. 

Q  And  you  saw  the  P-38  a  matter  of  a  couple  of  sec¬ 
onds  after  you  saw  the  DC-4;  is  that  right?  A  I  think 
I  said  20  seconds,  something  like  that,  similar  to  that. 

Q  You  said  20  seconds  after  you  saw  the  DC-4.  A  I 
said  from  the  time  I  seen  him  until  he  hit  the  DC-4. 

Q  Do  you  understand  my  question?  My  question 
wasn’t  that. 

I  said  I  thought  you  had  testified  that  from  the  time 
you  first  saw  the  DC-4  until  you  saw  the  P-38  was  only  a 
matter  of  a  couple  of  seconds.  Am  I  wrong  on  that? 
A  Go  over  that  again.  I  am  sorry  to  have  to  keep  you 
talking. 

THE  COFRT:  Well,  is  it  too  important? 

MR.  PRESS:  I  believe  it  has  bearing  on  the  weight 
to  be  given  to  the  testimony  of  this  witness.  I  won’t 
pursue  it  too  much  longer,  Your  Honor. 
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BY  MR.  BRESS : 

Q  Mr.  Tesh,  I  think  you  have  already  indicated  that 
from  the  time  you  first  saw  the  DC-4  until  the  time  of  the 
crash  was  approximately  more  than  20  seconds  be- 
3857  cause  you  saw  the  DC-4  before  you  saw  the  P-38? 
A  That  is  right. 

Q  And  you  saw  the  P-38  for  approximately  20  sec¬ 
onds;  is  that  right?  A  That  is  right. 

Q  Now,  I  am  going  to  make  my  question  just  as  clear 
and  simple  as  I  can. 

The  direction  of  the  P-38  from  the  time  you  first  saw 
him  was  northeasterly,  from  the  time  you  first  saw  him 
until  the  crash,  it  was  northeasterly;  is  that  correct? 
A  You  mean  the — 

Q  The  P-38,  the  little  plane.  A  The  P-38  was  south. 

Q  From  the  direction  it  is  heading,  the  direction  of 
travel,  it  was  to  the  northeast  or  north?  A  No  ^north¬ 
easterly.  That  is  the  way  he  was  heading. 

Q  And  that  P-38,  were  the  wings  level  or  was  he  in 
bank;  was  one  wing  higher  than  the  other?  A  No,  he 
was  coming  straight  down. 

Q  Do  you  remember  whether  or  not  the  P-38  was  in  a 
bank?  By  that  I  mean,  the  left  wing  or  the  right  wing 
lower  or  higher  than  the  other?  A  No,  sir,  he  was  com¬ 
ing  right  straight  down.  There  was  no  bank  to  it.  He 
wasn’t  in  any  sidewise  position,  you  might  say. 

4858  Q  From  the  time  you  saw  the  DC-4  at  the  posi¬ 
tion  you  have  stated,  it  traveled  a  thousand  feet  to 
the  point  of  the  crash,  and  that  was  in  a  period  longer 
than  20  seconds,  approximately?  Whereas  the  P-38  in 
the  shorter  time,  that  is,  20  seconds,  approximately,  it 
traveled  2000  feet;  is  that  correct? 

If  you  cannot  answer  that,  I  won’t  press  it.  A  No,  I 
think  I  have  answered  the  question  as  near  as  I  possi¬ 
bly  can.  I  told  what  I  saw  and  that  is  all  I  can  tell 
about.  i 
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Q  Now,  these  planes  were  headed  toward  apparently 
the  same  runway,  from  what  you  observed?  A  North¬ 
easterly  direction;  yes,  sir. 

Q  And  you  know  from  your  experience  it  is  Runway 
3?  A  Yes. 

Q  Have  you  been  over  to  the  airport  and  down  to  the 
runway?  A  No,  I  haven’t  been  over  the  runway. 

Q  How  did  you  know  it  was  Runway  3?  A  Well,  all 
I  know  is  what  I  hear  the  fellows  talk  about.  He  was 
headed,  in  other  words,  he  was  supposed  to  land  on 
Runway  3,  the  fellow’s  around  you  see  and  different  peo¬ 
ple  around  there. 

And  the  CAA,  they  came  there  and  questioned  me. 

I  have  had  about  six  dozen  of  them  to  ask  me 
3859  questions,  I  reckon,  about  it. 

In  other  wrords,  I  am  getting  tired  of  it. 

Q  Mr.  Tesh,  v’hen  you  were  brought  down  to  the  map, 
you  w’ere  asked  to  place  a  point  to  show’  w’here  you  wrere, 
and  you  got  your  pencil  ready  and  got  ready  to  put  a 
mark  on  it. 

You  have  seen  a  map  similar  to  this  before  you  came 
to  court,  have  you  not?  A  Yes,  sir,  I  seed  one  of  them 
similar  to  that.  It  wrasn’t  the  same  map. 

Q  It  w’as  some  map  this  size?  This  part  of  it  you 
have  seen  before  with  the  airport  and  the  Potomac 
Yards?  A  That  is  right. 

Q  When  you  w’ere  asked  to  point  to  the  place  where 
the  planes  collided,  you  took  your  pencil  out,  and  you  did 
some  figuring  around  here  where  you  could  put  your 
point. 

You  had  an  opportunity  to  go  over  this  kind  of  map 
and  fix  the  point,  had  you  not,  before  you  came  to 
court?  A  Been  over  to  fix  the  point? 

Q  To  fix  the  point  where  you  wrere  going  to  testify 
that  the  planes  collided?  A  No,  sir.  I  already  knew’.  I 
had  looked  at  the  map  and  I  studied  the  map,  but  I  al- 
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ready  knew  where  the  planes  collided  because  I  was  stand¬ 
ing  there  looking  at  them. 

Q  And  you  knew,  did  you  not,  from  the  place  where 
you  saw  the  DC-4,  as  you  have  testified,  a  thousand 
3S60  feet,  put  it  way  out  over  the  water,  and  the  place 
where  you  first  saw  the  P-38,  if  it  traveled  in  20 
seconds  only  2000  feet,  that  also  put  it  out  way  over  the 
water?  You  know  that?  A  They  didn’t  get  out  over 
the  water.  They  didn’t  hit  over  the  water.  I  can  show 
you  if  you  take  me  in  a  car. 

I  can  show  you  some  fragments  of  the  plane  that  is 
still  there,  but  I  am  not  positive  of  that  now. 

Q  Is  that  the  best  answer  that  you  can  give,  Mr.  Tesh? 

MR.  GALIHER:  I  submit  that  is  not  a  proper  ques¬ 
tion,  Your  Honor. 

MR.  BRESS:  Will  you  read  the  question? 

THE  REPORTER  (Reading) 

“Question:  And  you  knew,  did  you  not,  from  the  place 
where  you  saw  the  DC-4,  as  you  have  testified,  a  thou¬ 
sand  feet — ” 

THE  WITNESS:  Oh,  I  see.  From  the  distance?  Let 
us  see. 

BY  MR.  BRESS : 

Q  Did  you  know  that  a  thousand  feet  from  the  tower 
is  over  the  inlet?  A  Yes,  it  is  over  the  marsh  there, 
which  I  thought  you  meant,  was  over  in  the  river,  i 

Q  By  the  river,  I  don’t  mean  east  of  the  airport.  I 
don’t  mean  the  Potomac  River  is  only  over  here.  All 
this  here,  this  water,  all  this  blue,  is  Potomac  River. 
3861  Do  you  know  that?  A  You  mean  that  swamp  is 
classed  as  Potomac  River? 

Q  You  call  this  a  swamp?  A  The  swamp  in  between 
the  boulevard  and  the  Potomac  Yards. 

Q  You  are  talking  about  a  swamp  between  the  Poto¬ 
mac  Yards  and  the  boulevard?  A  In  other  words,  the 
fence  that  separates  the  boulevard  and  the  river. 


Q  And  that  distance  is  only  about  a  hundred  feet  wide 
between  the  fence  and  the  boulevard?  A  Oh,  no,  it  is 
further  than  that. 

Q  It  is?  A  Yes,  sir. 

Q  How  much  further  than  that?  A  At  the  place 
where  the  pumphouse  is?  You  mean  from  the  fence  to 
the  pumphouse? 

Q  From  the  fence  to  the  boulevard.  A  Oh,  I  would 
say  it  was  a  good  40  or  50  feet. 

Q  And  from  the  pumphouse  to  the  fence  is  only  a 
matter  of  a  few  feet,  isn’t  it?  A  That  is  right,  maybe 
four  feet. 

Q  Are  you  saying  that  the  swamp  is  located  in  that 
40  feet  between  the  fence  and  the  boulevard?  A  Some 
of  it,  yes,  sir,  a  part  of  it  between  the  bank  that 
38G2  leads  up  to  the  tracks,  and  the  other  between  that 
and  the  fence  on  this  side. 

Q  Well,  now,  Mr.  Tesh,  do  you  remember  having  a 
young  man  come  to  see  you  almost  two  years  ago  to  ask 
you  some  questions  about  this  case,  about  w'hat  you  saw? 
A  Two  years  ago? 

Q  Yes.  A  Let  us  see.  I  had  one  man  come  up  there, 
I  think  it  was  just  a  short  while  after  the  accident  hap¬ 
pened,  one  gentleman  came  up  there. 

Q  And  do  you  remember  that  you  told  him  that  the 
collision  took  place  about  300  feet  altitude  at  a  point  in 
line  with  the  south  end  of  Runway  3,  near  Mount  Vernon 
Boulevard,  directly  over  the  inlet? 

Do  you  remember  that?  Do  you  know  what  the  inlet 
is? 

This  inlet  is  that  body  of  water  there  south  of  the  air¬ 
port,  isn’t  it?  A  No,  that  is  not.  That  is  an  inlet,  I 
wasn’t  stating,  because  I  don’t  know  what  an  inlet  is. 

Q  You  don’t  know  what  an  inlet  is  now?  A  No.  Be¬ 
tween  the  swamp  there  is  only  spots  of  water  until  you 
get  down  below  the  Potomac  Yards,  in  that  part. 
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In  other  words,  the  planes  hit  approximately  over  the 
fence. 

3863  Q  Approximately  over  the  fence?  A  That  is 
where  those  two  trees  are.  Just  like  I  marked  on 

there. 

BY  THE  COURT: 

Q  Did  you  see  these  two  planes  collide?  A  Yes,  sir. 
Q  Where  did  they  collide,  over  land  or  over  water, 
as  far  as  you  know?  A  As  near  as  I  can  say,  I  would 
say  they  collided  over  the  land. 

BY  MR.  BRESS: 

Q  I  show  you  a  statement  dated  March  15,  1951,  and 
ask  you  whether  or  not  that  is  your  signature.  A  Yes, 
sir,  that  is  my  signature. 

Q  Did  you  sign  that?  A  Yes,  sir. 

Q  Do  you  remember  the  circumstances  under  which 
that  was  taken?  A  What  do  you  mean  circumstances? 

Q  Do  you  remember  the  occasion  when  it  was  taken? 
Do  vou  remember  a  voung  man  that  came  to  see  vou?  A 
Well,  it  is  just  like  I  told  you.  I  had  quite  a  number 
of  them  coming  to  see  me.  I  don’t  remember  any  one 
particular  person. 

Q  I  see.  Do  you  want  to  read  that  over?  A  Well, 
if  they  call  it  an  inlet,  I  still  say  it  is  over  land. 
3S64  Q  Do  you  remember  making  that  statement? 

The  facts  in  there  are  true  and  were  true  to  the 
best  of  your  knowledge  and  belief  at  the  time  you  gave  it? 
A  Yes,  sir.  j 

Q  Did  you  not,  after  the  sentence  that  says:  The  col¬ 
lision  took  place  about  300  feet  altitude  at  a  point  in  a 
line  with  the  south  end  of  Runway  3  near  Mount  Vernon 
Boulevard  directly  over  the  inlet —  A  Read  that  over 
again.  j 

Q  The  collision  took  place  about  300  feet  altitude  at  a 
point  in  a  line  with  the  south  end  of  Runway  3  near 
Mount  Vernon  Boulevard  directly  over  the  inlet. 


And  then  did  you  not  follow  that  with  this  sentence: 

The  forward  part  of  the  Eastern  plane  fell  vertically 
into  the  water,  the  rear  portion  swerved  to  the  left  and 
floated  on  to  the  shore?  A  That  is  right.  That  is  what 
it  done,  but  this  inlet  business,  I  don’t  know  about  that. 

Q  Do  you  know  what  the  word  “vertically”  means? 
A  Well,  I  didn’t  write  that.  I  only  answered  questions. 

But,  now,  vertically;  I  would  say,  it  was  easterly,  and 
there  it  is  vertically.  I  know  it  fell  in  the  water. 

Q  You  know  the  difference  between  something 
3805  going  horizontally  and  something  going  vertically, 
don’t  vou?  Or  did  vou  know  the  difference  be- 
tween  the  two  words?  A  I  know  the  motor  went  down 
when  he  hit,  and  it  drove  it  in  the  water,  and  it  fell. 
That  is  all  I  know  about  it. 

Q  The  motor  drove  it  out  in  the  water  and  it  fell? 
A  I  believe  that  is  where  they  found  it,  in  the  water. 

Q  What  did  you  mean  by  what  motor  drove  what  into 
the  water?  A  I  suppose  the  collision,  the  explosion. 

MR.  BRESS :  I  offer  this  in  evidence. 

(The  statement  of  Gardner  E.  Tesh,  dated  March  15, 
1951  was  received  in  evidence  and  marked  as  Plaintiffs’ 
Exhibit  No.  30.) 

BY  MR.  BRESS : 

Q  When  the  collision  occurred,  the  tail  section  when 
it  broke  seemed  to  be  coming  in  your  direction,  toward 
vou,  did  it  not?  That  is  whv  vou  ran  for  cover?  A  No, 
no. 

Q  No?  A  It  was  falling  pieces,  stuff  that  fell;  like 
heavy  stuff,  that  would  fall. 

Q  You  were  afraid  that  would  fall,  and  all  that  stuff 
that  was  falling  was  coming  in  your  direction,  was  it  not? 

A  It  was  coming  in  all  directions. 

3866  Q  It  was  from  the  east  of  you?  A  That  is 
correct. 

Q  And  you  were  west  of  the  point,  and  you  were 
fearful  some  of  the  stuff  looked  like  it  was  coming  in 
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your  direction,  coming  from  east  to  west,  toward  you? 
A  That  is  right. 

MR.  BRESS:  May  I  read  this  to  the  jury  now,  Your 
Honor? 

BY  MR.  BRESS : 

Q  That  was  coming  in  the  direction  in  which  the  wind 
was  blowing?  A  That  is  correct. 

MR.  BRESS:  May  I  read  this? 

THE  COURT:  Yes. 

MR.  BRESS :  This  is  Plaintiffs’  Exhibit  30 :  j 

“Full  name,  Gardner  E.  Tesh. 

“Occupation,  Brakeman.  ! 

“Residence  address,  722  North  Columbus  Street:; 

“Residence  phone,  Alexandria  3343. 

“Referring  to  the  accident  which  occured  on  November 
1,  1949  at  about  11:45  a.  m.  at  or  near  Washington  Air¬ 
port,  I  herewith  make  the  voluntary  statement: 

“I  was  standing  about  50  feet  northeast  of  No.  2  tower. 
I  observed  the  Eastern  plane  approaching  the  Washing¬ 
ton  Airport  on  a  course  directly  over  No.  2  tower 
3867  lined  up  with  No.  3  Runway.  When  over  the  tower 
it  was  about  400  feet  altitude.  At  the  time  the 
Eastern  plane  was  over  the  tower,  the  P-38  was  about 
50  feet  east  of  No.  1  tower.  The  P-38  at  this  time  was 
almost  three  times  as  high  as  the  other  plane  coming  in 
on  a  steep  angle.  The  P-38  at  this  time  was  about  200 
yards  to  the  rear  of  the  Eastern  plane  and  to  the  east 
of  the  Eastern  plane. 

“The  Eastern  plane  kept  on  a  straight  course  lined  up 
with  Run  wav  3  until  thev  collided.  The  collision  took 

*>  *  i 

place  about  300  feet  altitude  at  a  point  in  a  line  with  the 
south  end  of  Runway  3  near  Mount  Vernon  Boulevard, 
directly  over  the  inlet.  The  forward  part  of  the  Eastern 
plane  fell  vertically  into  the  water,  the  rear  portion 
swerved  to  the  left  and  floated  on  to  the  shore.  The 
Eastern  plane  was  struck  at  a  point  where  its  right  wing 
attaches  to  the  fuselage,  cutting  the  plane  in  half. 

i 
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‘‘I  have  read  the  above  and  certify  that  the  facts  therein 
stated  are  true  to  the  best  of  my  knowledge  and  belief. 

“Signature  in  full,  Gardner  E.  Tesh. 

“Signed  at  Potomac  Yards,  March  15,  1951. 

“Witness,  R.  S.  Ross.” 

BY  MR.  BRESS : 

386S  Q  Now,  Mr.  Tesh,  how  long  after  the  collision 
was  it  that  you  finally  went  over  to  the  Mount 
Vernon  Boulevard?  On  your  lunch  period?  A  On  my 
lunch  period.  That  was  about  1:30,  I  think,  1:30  or 
twenty  of  two.  We  generally  take  it  around  1:30  or 
twenty  of  two. 

Q  Was  it  at  that  time  during  your  lunch  period  that 
you  picked  up  some  of  these  coats  and  other  articles  of 
clothing  that  you  have  referred  to  in  the  yards?  A 
Well,  I  picked  up  some  before  that,  which  was  right  di¬ 
rectly  in  the  yard,  and  as  I  walked  across  the  track,  I 
took  some  of  the  coats  to  carry  them  down  and  carry 
them  to  the  police,  but  that  is  when  he  got  after  me  and 
told  me  to  let  them  alone,  to  leave  them  stay  where  they 
were. 

MR.  BRESS :  That  is  all. 

Redirect  Examination 
BY  MR.  GALIHER : 

Q  Mr.  Tesh,  on  the  day  after  this  accident,  did  you 
give  a  statement  to  the  Civil  Aeronautics  Board,  which  I 
am  handing  you  now? 

MR.  BRESS:  The  same  objection  as  to  the  other. 

THE  COURT:  The  same  ruling. 

BY  MR.  GALIHER: 

Q  Would  you  tell  us  if  that  is  your  signature  on  there? 
A  Yes,  sir,  that  is  my  signature. 

3869  Q  Would  you  like  to  look  at  that  statement, 
please,  sir?  A  I  remember  the  statement.  Yes, 
I  made  that  statement. 
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Q  This  was  November  2,  1949?  A  Yes,  sir. 

MR.  GALIHER:  If  Your  Honor  please,  on  behalf  of 
the  defendant  Eastern,  I  offer  this  as  defendant  Eastern’s 
No.  7. 

Do  any  of  you  gentlemen  care  to  look  at  it?  I  think 
you  gentlemen  all  have  copies. 

MR.  O’DONGHUE:  I  join  in  the  offer. 

MR.  BRESS:  If  this  statement  is  offered,  to  the  ex¬ 
tent  of  corroboration  of  the  witness’  direct,  I  object,  and 
to  the  extent  that  it  is  impeaching  his  own  testimony,  I 
object. 

THE  COURT:  We  have  been  over  that  with  reference 
to  the  other  witness? 

MR.  BRESS:  Yes. 

THE  COURT:  The  same  ruling. 

May  I  see  it,  please? 

MR.  BRESS :  There  is  a  further  objection  to  it,  if  the 
Court  please,  that  it  is  not  proper  rebuttal  because  there 
is  nothing  in  it  basically  inconsistent  with  the  statement, 
the  impeaching  statement  already  received. 

THE  COURT:  I  think  the  last  sentence  is  of  impor¬ 
tance. 

3870  (The  statement  of  Gardner  E.  Tesh,  dated  No¬ 
vember  2,  1949,  was  received  in  evidence  and 
marked  as  Defendant  Eastern’s  Exhibit  No.  7.) 

MR.  GALIHER:  Now,  ladies  and  gentlemen  of  the 
jury,  this  is  another  Civil  Aeronautics  Board  statement 
like  the  one  I  showed  you  a  few  moments  ago  with  Mr. 
Grimsley. 

This  is  the  statement: 

“United  States  of  America,  Civil  Aeronautics;  Board, 
Safety  Bureau,  Washington,  D.  C. 

“Statement  of  witness.  I 

“Place,  Alexandria,  Virginia. 

“Date,  November  2, 1949. 

“Place  of  accident,  over  stoekpen  road,  just  north  of 
pumping  station. 
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“Date,  November  1, 1949 ;  hour,  11 :50  a.  m. 

“Aircraft,  DC-4;  P-38. 

“What  is  your  name :  Gardner  E.  Tesh. 

“Address :  722  North  Columbus  Street,  Alexandria,  Vir¬ 
ginia. 

“Age,  54.  Occupation,  Brakeman. 

“By  whom  employed,  Potomac  Railroad  Company. 

“Where  were  you  at  the  time  of  the  accident:  East 
side  of  Potomac  RR  Yard. 

“Tell  in  your  own  words  what  you  saw  before  and  at 
the  time  the  accident  occurred. 

3S71  “I  looked  up  and  saw  an  airliner  coming  in  for 
a  landing,  heading  northeast,  about  300  feet  high. 
A  P-3S  coming  from  behind  and  above  the  airliner  and 
collided  into  the  right  top  side  of  the  airliner. 

“Airliner  broke  in  half  and  fell  near  the  east  side  of 
the  road  (Mount  Vernon  Highway).  Insulation  and  parts 
of  clothing  fell  in  the  Potomac  RR  Yard  around  w’here  I 
was  working.  There  did  not  seem  to  be  any  fire  except 
for  the  flare.  The  collision  happened  about  70  yards  in 
a  northeasterly  direction  from  where  I  was  working  in 
the  yards. 

“Phone  number,  Alexandria  3343. 

“Signature,  Gardner  E.  Tesh.” 

Now,  mav  I  have  vour  statement,  Mr.  Bress? 

BY  MR.  GALIHER : 

Q  This  statement  was  taken  March  15,  1951? 

THE  COURT:  Now,  for  the  purpose  of  the  record, 
that  is  Plaintiffs’  Exhibit  30? 

MR.  GALIHER :  Yes,  sir:  that  is  Exhibit  30. 

THE  WITNESS :  Do  vou  want  me  to  read  it? 

BY  MR.  GALIHER: 

Q  I  just  asked:  This  was  March  15,  1951?  A  Yes. 

•  •  •  * 

3872  BY  MR.  GALIHER : 

Q  Mr.  Tesh,  did  he  show  you  a  copy  of  the  pre¬ 
vious  statement  that  you  had  given  to  the  Civil  Aeronau- 
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tics  Board,  the  one  I  have  just  shown  you,  which  was 
dated  November  2,  1949,  when  this  gentleman  took  this 
statement?  A  Did  he  show  me  a  copy  of  this  one? 

Q  Yes,  sir.  A  No,  sir. 

Q  Did  he  tell  you  at  that  time  that  there  was  any 
inconsistency  about  what  you  say  in  the  statement  which 
you  gave  the  day  after  the  accident  and  in  this  state¬ 
ment  that  you  gave  him  some  months  later  ?  A 

3873  No,  sir. 

Q  Did  you  ever  tell  him  that  it  happened  over 
an  inlet?  Did  you  ever  use  the  word  “inlet”  in  talking 
to  him?  A  Now,  I  may  have  said  that.  I  could  not  say 
I  did  or  I  didn’t. 

Q  Is  there  any  doubt  in  your  mind  as  to  where  this 
accident  occurred?  j 

MR.  BRESS:  I  object  to  this  question  as  improper 
redirect  examination  and  leading. 

BY  THE  COURT : 

Q  Do  you  know  the  meaning  of  the  word  “inlet”? 
A  No,  really  I  don’t. 

Q  Did  you  ever  know  the  meaning  of  the  word  “in¬ 
let”?  A  I  would  answer  that  “No.” 

Q  Let  me  ask  you  this  question :  How  far  did  you  go 
in  school  ?  A  I  only  went  to  the  third  grade. 

THE  COURT:  All  right,  sir. 

MR.  GALII1ER:  I  have  no  other  questions.  Thank 
vou,  Mr.  Witness.  i 

*  7 

I 

Recross  Examination  \ 

BY  MR.  BRESS: 

Q  I  have  a  further  question :  Isn’t  it  a  fact  the  area 
south  of  the  airport,  which  is  an  extension  of  the  Poto¬ 
mac  River,  is  commonly  referred  to  by  people  in 

3874  that  area  as  the  inlet?  A  Well,  the  water  comes 
through  there.  There  is  ditches  across  underneath 


there. 


1780  A 


Q  Do  you  mean  that  you  have  never  used  the  word 
“inlet”?  A  Probably  I  have.  I  never  knew  the  meaning 
of  it,  just  as  I  told  you.  I  always  called  it  a  swamp. 

*  *  *  * 

Paul  Aubm 

was  called  as  a  witness  by  counsel  for  defendant  Eastern 
Air  Lines  and,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
BY  MB.  GALIHER : 

Q  Your  name  is  Mr.  Paul  Aubin?  A  Yes,  sir. 

Q  And  you  are  the  proprietor  of  the  Potomac  Air¬ 
craft  Company,  which  is  at  1025  Connecticut  Ave- 
3875  nue,  Northwest,  of  this  city?  A  That  is  right. 
Q  What  is  your  age,  Mr.  Aubin?  A  Thirty- 

nine. 

Q  Mr.  Aubin,  do  you  have  any  aeronautical  experi¬ 
ence  or  background,  and  if  you  do,  will  you  tell  us  what 
it  consists  of?  A  I  was  in  the  Air  Force  as  a  pilot 
during  the  last  war  and  maintain  a  commercial  pilot’s 
license  at  this  time. 

Q  Now,  in  November  of  1949,  specifically  November  1, 
1949,  were  you  engaged  in  the  aircraft  business  with  a 
gentleman  by  the  name  of  Lyons?  A  Yes,  sir,  I  was. 

Q  And  you  did  business,  did  you  not,  under  the  name 
of  Aubin  &  Lyons,  in  Washington,  and  at  what  address? 
A  The  same  address,  1025  Connecticut  Avenue. 

Q  Did  there  come  a  time  when  your  company  sold  a 
P-38  airplane  to  the  Bolivian  Government,  specifically  the 
Bolivian  Purchasing  Commission?  A  Yes,  sir. 

Q  Was  that  the  P-38  that  was  involved  in  this  un¬ 
fortunate  crash  which  we  are  inquiring  into,  which  hap¬ 
pened  on  November  1,  1949?  A  It  was. 
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Q  Did  there  come  a  time,  Mr.  Aubin,  when 

3876  that  plane  reached  the  city  of  Washington?  A 
Yes,  sir. 

Q  What  is  your  best  recollection  as  to  that  date?  A 
I  believe  it  was  October  13,  1949;  approximately  that 
time. 

Q  Yes,  sir.  Now,  thereafter  were  there  occasions 
when  you  went  out  to  the  airport  with  officials  of  the 
Bolivian  Government  in  connection  with  that  plan£?  A 
Yes,  sir,  there  was.  ! 

Q  Can  you  give  us  some  approximation  of  how  many 
times  that  occurred?  A  Either  two  or  three  times. 

Q  Can  you  tell  us  approximately  how  long  before  this 
accident,  the  day  of  the  accident,  those  visits  were?  A 
I  believe  we  were  at  the  airport  on  the  13th,  and  ap¬ 
proximately  the  20th,  approximately  the  28th  or  29th, 
and  then  on  the  1st. 

Q  You  mean  October  of  1949?  A  Yes,  sir. 

Q  And  prior  to  this  first  date?  A  That  is  right. 

Q  Can  you  give  us  just  generally,  without  taking  too 
much  time,  what  the  purpose  of  those  visits  were,  just 
in  a  very  general  way?  A  We  were  taking — accompany¬ 
ing  the  Bolivian  boys  out  there  to  show  them  the 

3877  airplane,  and  have  them  run  it  up  and  test  at  to 
get  it  ready  to  fly  to  Bolivia. 

Q  And  were  there  certain  things  that  had  to  be  done 
to  the  plane  prior  to  November  1st,  and  can  you  i  just 
generally  tell  us  what  they  were?  A  Nothing  basically, 
other  than  that  which  is  normally  to  be  done  on,  any 
airplane  that  is  being  prepared  for  a  long  flight. 

Q  Now,  did  there  come  a  time  then  on  November  1st 
when  you  went  out  to  the  airport?  A  Yes,  sir. 

Q  In  whose  company  were  you  at  that  time,  before 
this  accident?  A  I  was  with  Major  Pol,  Mr.  Pozo,;  and 

_  I 

Erick  Bios  Bridoux. 

BY  THE  COTTBT : 
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Q  For  the  benefit  of  the  reporter,  Major  Pol  is  P-o-1? 
A  Yes,  sir. 

Q  And  Mr.  Pozo?  A  P-o-z-o. 

Q  And  the  last?  A  Erick  Rios  Bridoux. 

BY  MR.  GALIHER : 

Q  Were  these  gentlemen  representing  or  rep- 
3878  resentatives  of  the  Bolivian  Government?  A  Yes, 
sir. 

Q  What  time  of  the  day  did  you  reach  the  airport? 
A  Around  10:15  in  the  morning. 

Q  What  was  your  purpose  on  this  particular  morning 
in  going  there  at  the  time  you  did?  A  Rios  was  going 
to  fly  the  aircraft  to  determine  whether  or  not  it  would 
be  ready  for  departure  the  following  day,  or  a  few  days 
after  that  for  Bolivia. 

Q  You  mean  Captain  Rios  Bridoux,  the  gentleman 
seated  over  here,  do  you  not?  A  Yes,  sir. 
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3883  Q  Mr.  Anton,  you  told  us  on  Friday  that  your 
company  had  sold  the  P-38  to  the  Bolivian  Gov¬ 
ernment,  and  after  it  had  come  to  the  Washington  Air¬ 
port,  there  was  a  lapse  of  several  days  when  certain 
things  were  done  to  it,  in  the  way  of  repairs  and  changes. 

Was  one  of  these,  Mr.  Aubin,  the  installation  of  a 

3884  new  radio?  A  Yes,  sir. 

Q  And  when  was  that  put  in,  Mr.  Aubin?  A 
I  don’t  remember  the  exact  date.  But  I  would  say  a  few 
days  prior  to  November  1st. 

Q  And  do  you  know  of  your  own  personal  knowledge 
how  the  radio  was  working  thereafter?  A  I  believe  a 
night  or  two  before  the  accident,  I  tried  it  myself,  while 
it  was  in  the  airplane  and  while  the  airplane  was  in 
Butler  Aviation  hangar;  and  it  worked  then.  We  got  a 
radio  check  from  the  tower. 

Q  Did  you  have  any  occasion  to  try  it  thereafter? 
A  No,  sir,  I  did  not.  i 

Q  And  do  you  know  how  many  frequencies  the  radio 
had?  A  It  was  equipped  for  four  frequencies;  but  I 
believe  only  one  crystal  had  been  installed  for  use. 

Q  What  does  that  mean,  Mr.  Aubin?  A  Well,  only 
one  frequency  would  be  in  operation,  because  the  other 
three  spots  were  not  hooked  up. 

Q  Do  you  know  what  frequency  was  in  operation? 
A  126.18. 

Q  That  means  that  that  is  the  only  frequency  that 
the  pilot  of  that  plane  using  the  radio  would  be  able  to 
hear  over?  A  I  am  not  positively  sure,  whether  all  of 
them  were  working  or  not.  But  I  know  that  126.18 

3885  was,  and  was  in  operation.  j 

Q  I  see.  Now,  on  the  date  of  this  accident, 
what  was  the  purpose  of  your  going  to  the  field?  A  ,  To 
witness  a  flight  that  Rios  intended  to  make. 

Q  And  what  sort  of  a  flight  was  intended — you  mean 
Captain  Rios  Bridoux?  A  Yes,  sir. 

Q  And  what  sort  of  flight  did  he  intend  to  make 
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that  day?  A  Well,  it  was  of  course  my  understanding 
that  this  airplane  was  being  purchased  by  the  Bolivian 
Government,  and  Rios  was  to  deliver  it  to  Bolivia.  And 
he  had  been  going  to  the  Airport  and  checking  out  the 
airplane,  preparatory  to  his  departure  from  the  United 
States.  And  he  was  then  going  to  make  a  flight  to  satisfy 
himself  that  the  airplane  was  in  condition  for  flight  to 
Bolivia. 

Q  It  had  not  been  off  the  ground  since  it  reached  the 
Airport,  had  it?  A  No,  sir. 

Q  Was  there  any  time  schedule  as  to  when  the  plane 
was  due  to  leave  for  Bolivia?  A  I  have  no  idea. 

Q  And  on  that  day,  when  you  came  to  the  Airport, 
whom  did  you  meet  and  where  did  the  meeting  take 
3886  place?  A  I  met  Captain  Rios,  a  Major  Pol,  and 
a  Mr.  Pozo,  in  the  Butler  Aviation  hangar. 

Q  You  have  identified  those  gentlemen  as  being  asso¬ 
ciated  with  or  affiliated  with  the  Bolivian  Government?  A 
Yes,  sir. 

Q  And,  Mr.  Aubin,  would  you  at  this  point,  please, 
leave  your  seat  and  come  down  to  this  map. 

Would  you  mind  standing  on  this  side,  please,  and  tak¬ 
ing  this  pointer? 

This  is  a  map  of  the  area  which  includes  the  Airport, 
and  surrounding  environs.  This  is  generally  north,  up 
here;  this  generally  south;  this  east;  this  west. 

This  is  the  Airport,  this  is  the  Potomac  River,  this  is 
the  Mount  Vernon  Boulevard. 

This,  of  course,  is  Alexandria  down  here.  This  is  the 
location  of  the  Richmond,  Fredericksburg  &  Potomac 
freight  yards,  commonly  known,  I  believe,  as  the  Potomac 
Freight  Yards. 

Route  No.  1,  as  you  may  recall,  runs  on  the  other 
side  of  the  freight  yards. 

This  is  the  Potomac  Electric  Power  Company  plant. 

This  is  the  location  of  the  George  Washington  Ma¬ 
sonic  Memorial,  which  I  think  the  testimony  has  shown 
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is  three  miles — 

Am  I  correct  on  that,  Mr.  Bress? 

3887  ME.  BEESS :  Yes. 

ME.  GALIHEE:  It  is  three  miles  from  that, 
up  to  the  Airport?  ! 

ME.  BEENSTEIN:  To  the  tower. 

BY  ME.  GALIHEE: 

Q  It  is  three  miles  from  that  to  the  tower — excuse 
me. 

This  is  runway  3  of  the  Airport,  going  in  this  direc¬ 
tion.  And  of  course  these  are  the  other  landing  strips 
and  runways  and  taxi  strips  of  the  Airport. 

Now  could  you  tell  us,  please,  where  the  Butler  Aviation 
place  was  located,  that  you  have  just  told  us  about? 
A  About  there. 


Q  About  there?  A  Yes. 

Q  And  that  is  the  place  that  you  have  told  us;  you 
met  Major  Pol,  Mr.  Pozo  and  Captain  Eios  Bridoux? 
A  Yes,  sir. 

Q  Do  you  recall  about  what  time  of  the  day  that  was? 


A  About  11  o’clock. 


Q  Do  you  recall  what  the  condition  of  the  weather 
was?  A  Just  a  little  cold,  and  very  pleasant. 

Q  Was  it  a  clear  day?  A  A  clear  day,  yes. 
3888  Q  Where  was  the  P-38  at  that  time,  if  you 
know?  A  It  was  parked  directly  in  front  of  the 
Butler  Aviation  hangar  on  the  ramp,  out  here,  at  the 
parking  area. 

Q  And  you  are  now  indicating  a  parking  area  out 
from  a  place  you  have  indicated  as  the  Butler  Aviation? 
A  Yes,  sir,  a  large  concrete  ramp,  at  this  hangar  there. 

Q  What  was  the  first  thing  that  was  done  when  you 
reached  that  point  and  met  those  gentlemen  and  saw  the 
plane?  A  I  had  arrived  at  the  Butler  Aviation  hangar, 
oh,  a  half  hour  or  perhaps  an  hour  prior  to  the  time  I 
saw  the  Bolivian  boys.  And  I  went  into  the  inside  of  the 
hangar. 
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After  they  had  come  in,  we  chatted  for  a  few  minutes, 
and  then  they  started  out  to  the  airplane.  And  as  they 
started  out.  Captain  Rios  asked  me  to  call  the  tower, 
to  tell  them  that  he  was  going  to  take  off  and  make  a 
flight,  which  I  did. 

So  I  left  them  at  that  point,  and  I  went  and  made 
my  telephone  call.  Then  I  returned  to  the  Butler  Avia¬ 
tion  hanger,  and  Rios  had  walked  across  the  ramp  and 
had  gotten  into  the  airplane  and  was  just  starting  up 
the  engines. 

Q  Did  you  have  any  further  conversation  with  him? 
A  No,  sir,  not  after  that. 

Q  What  was  the  next  thing  that  happened,  Mr.  Aubin? 
A  Well,  we  stood  in  front  of  the  airplane  while 
3889  Rios  was  warming  it  up.  And  he — I  guess  that 
had  been  five  or  ten  minutes — he  made  a  couple 
of  little  turns  on  the  ground,  and  then  started  to  taxi 
away  from  our  position. 

At  that  point  we  walked  back  to  the  hangar  and 
stepped  inside  the  hangar.  Then  we  left  the  hangar  and 
walked  down  out  to  this  ramp  again,  to  witness  his  take¬ 
off.  In  the  meantime,  he  had  taxied  down  in  this  direc¬ 
tion. 

Q  Had  he  gone  out  of  your  sight  when  he  taxied  in 
this  southerly  direction  you  indicated?  A  Yes,  sir,  he 
had  gone  out  of  our  sight. 

Q  How  much  time  approximately  elapsed  until  the 
next  time  you  saw  him  again?  A  I  would  say  five  to 
eight  minutes. 

Q  Then  you  walked  out  to  the  ramp  again.  A  Yes, 
sir. 

Q  And  what  was  the  next  thing  you  saw?  A  Then 
we  saw  him  coming  before  us,  as  he  was  taking  off. 

Q  Was  he  in  the  air  when  he  came  by  you?  A  Yes, 
sir,  he  was. 

Q  And  how  high  above  the  ground  was  he?  A  I 
would  say  50  or  75  feet — 50  to  75  feet. 
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Q  And  where  did  he  next  go?  A  He  continued 
northerly,  then  made  a  left,  climbing  turn,  into  a  west- 
erly  heading,  and  then  I  didn’t  see  him  any  more. 

3890  Q  How  high  was  he  in  the  air  at  the  time  you 
last  saw  him  on  that  occasion,  and  about  where  was 

his  position  with  respect  to  the  Airport?  You  have  point¬ 
ed  to  that.  Now  can  you  locate  that  position?  A  He 
was  off  in  this  area  some  place,  at  about  2,000  or  2500 
feet. 

Where  is  the  Pentagon? 

Q  The  Pentagon  is  over  here. 

MR.  BRESS:  Would  you  refer  to  the  photograph? 
THE  WTTNESS:  He  had  made  a  turn,  as  I  recall, 
approximately  like  this,  and  was  heading  off  in  this 
direction,  about  in  here,  I  would  estimate,  would  be 
about  the  point  we  decided  to  go  back  in  the  hangar,  in¬ 
asmuch  as  he  had  been  getting  pretty  much  out  of  sight. 
BY  MR.  GALIHER: 

Q  And  what  was  his  heading  at  that  point  where 
you  last  saw  him,  as  you  have  described,  over  in  here? 
A  Westerly. 

Q  And  will  you  state  whether  or  not  when  you  took 
your  eyes  off  of  him  at  that  point,  he  was  still  climbing? 
A  He  appeared  to  be.  climbing. 

Q  And  can  you  tell  us  approximately  how  far  west 
or  northwest  or  the  Airport  that  would  be  at  that  point? 
A  It  was  off  in  this  area  some  place.  I  j  don’t 

3891  know  just  how  far  that  would  be — probably  four 
miles. 

Q  How  many?  A  Four  or  five  miles. 

Q  All  right,  sir. 

Now  would  you  mind  coming  back  again  to  this  map? 
What  did  you  next  do,  after  you  took  your  eyes  off 
of  him?  A  Well,  we  had  been  watching  him  from  this 
area,  the  ramp  area.  And  as  he  was  flying  in  this  direction, 
we  started  walking  in  this  direction,  towards  the  Butler 
Aviation  hangar,  inasmuch  as  it  was  pretty  cold  standing 
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right  there. 

Q  At  any  time  from  the  time  yon  saw  him  50  to  75 
feet  off  the  ground,  until  you  noticed  him  in  this  position, 
four  to  five  miles  over,  northwest  or  west  of  the  Airport, 
will  you  state  whether  or  not  there  was  any  manifesta¬ 
tion  of  any  power  trouble  or  any  motor  trouble?  A  I 
didn’t  notice  any. 

Q  Will  you  state  whether  or  not  there  was  any  occa¬ 
sion  when  you  noticed  that  the  plane  stopped  climbing? 

MR.  BRESS:  Stopped  what? 

MR.  GALIHER:  Stopped  climbing.  I  think  he  has 
indicated  that  it  was.  I  think  he  has  indicated  that  it 
was  climbing  the  whole  time. 

THE  WITNESS:  No,  I  didn’t — when  we  last  saw 
him,  he  was  going  west  and  seemed  to  be  climbing. 
3892  BY  MR.  GALIHER: 

Q  Where  did  you  next  go,  at  that  point?  A 
We  entered  the  Butler  hangar. 

Q  And  what  did  you  do — when  you  say  “we,”  you 
mean  Mr.  Pozo  and  Major  Pol  also  did,  too?  A  Yes, 
sir. 

Q  And  what  did  you  do  when  you  entered  the  Butler 
hangar?  Where  did  you  stand,  or  what?  A  We  stood 
directly  in  front,  inside  the  hangar,  where  there  is  a 
small  entrance  door.  And  we  stood  right  at  that  door 
talking,  oh,  for  a  minute  or  two. 

And  then  I  suggested  I  -would  call  the  Butler  people 
and  ask  them  to  send  a  car  down  for  us,  so  we  could 
ride  down  in  this  area,  in  order  to  watch  his  approach 
and  landing. 

Q  All  right,  sir.  You  say  that  was  about  a  minute 
or  two?  A  I  would  say  about  a  minute  or  two. 

Q  And  will  you  state  whether  or  not  you  were  look¬ 
ing  out  to  the  east?  A  Yes;  while  we  were  standing 
here,  the  three  of  us  were  in  a  conversation  and  looking 
out  through  the  window  sometimes,  and  sometimes  we 
would  not  be. 


1789  A 


Q  Were  you  looking  out,  when  you  were  looking,  in  a 
position  which  would  be  toward  the  east?  A  Yes, 

3893  sir.  j 

Q  Or  toward  the  Potomac  River?  A  Yes,  sir. 

Q  Will  you  state  whether  or  not  in  that  minute  or  two 
when  you  were  standing  there,  if  you  ever  saw  this  P-38 
circle  this  field  or  come  north  up  the  Potomac  River?  A 
I  didn’t  see  it,  no. 

Q  Will  you  state  whether  or  not  any  of  the  other 
gentlemen  in  your  party  made  any  comment  concerning 
the  plane  at  that  point?  A  To  my  recollection  there 
was  no  comment  made. 

Q  Now,  what  next  happened?  A  Well,  then,  after  I 
had  made  this  phone  call,  I  returned  to  the  door,  where 
Major  Pol  and  Mr.  Pozo  were  still  standing;  and  we 
waited  there  another  minute  or  two,  or  three,  maybe, 
until  the  Butler  station  wagon  had  pulled  up  on  to  the 
ramp  in  front.  Then  we  left  our  position  inside  the 
hangar  and  got  inside  the  station  wagon. 

Q  How  were  you  seated  when  you  got  into  the  station 
wagon?  A  I  got  in  first,  and  sat  in  the  seat  behind  the 
driver;  and  Pol  and  Pozo  got  in  the  front  seat,  in  front 
of  me.  ! 

Q  Then  they  were  riding  three  in  front  and  you 
were  riding  in  the  seat  behind  the  driver?  A  Yes, 

3894  sir. 

Q  Do  you  know  what  type  of  station  wagon  that 
was?  A  It  was  a  Ford  station  wagon. 

Q  And  when  you  got  inside  the  station  wagon,  will  you 
state  whether  or  not  you  observed — first  of  all,  was  there 
a  radio  in  the  station  wagon?  A  Yes,  sir;  there  was. 

Q  And  will  you  tell  us  whether  or  not  the  radio  was 
in  operation,  if  you  know?  A  Well,  I  know  that  it  was 
in  operation,  as  a  later  consequence.  But  at  the  time  I 
got  in  the  station  wagon,  I  asked  the  driver  if  he  would 
turn  his  radio  on  so  that  we  could  listen  to  the  tower 
transmissions,  of  Rios  and  the  tower;  and  he  said  it  was 
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on. 

So  I  then  asked  him — we  couldn’t  hear  anything  at  the 
time — and  I  asked  him  to  turn  the  volume  up.  And  we 
still  didn’t  hear  anything,  no  transmission  of  any  kind, 
until  after  the  accident. 

Q  Will  you  state  whether  or  not  you  knew  what  fre¬ 
quency  it  was  turned  on  to?  A  No,  sir;  I  don’t  know 
exactly  the  frequency. 

Q  Novr,  what  was  the  next  thing  that  happened,  Mr. 
Aubin?  A  Well,  after  getting  in  the  station  wagon, 
we  proceeded  down  the  ramp  towards  the  tower,  in 

3895  this  direction. 

Q  Did  there  come  a  time  when  you  were  pro¬ 
ceeding  south,  when  you  noticed  either  a  DC-4,  a  P-38,  or 
both?  A  Well,  we — 

Q  First  of  all,  may  I  interrupt  you  and  ask  if  you 
noticed  any  other  plane,  apart  from  a  DC-4  or  a  P-38,  as 
you  proceeded  in  that  direction?  A  No,  sir;  I  did  not 
pay  any  attention. 

Q  All  right,  sir.  A  So  we  were  in  the  station  wagon 
proceeding  in  this  direction;  and  somewhere  along  in 
this  area  I  noticed  the  P-38,  way  back  and  high. 

Q  What  area  are  you  now  indicating? — for  the  rec¬ 
ord?  A  I  would  say  we  were,  oh,  about  in  here. 

Q  All  right,  sir. 

ME.  WARNER:  Would  you  put  a  mark  there,  please? 
BY  MR.  GALIHER : 

Q  Would  you  please  do  that?  A  I  don’t  know  ex¬ 
actly,  because  we  were  riding  all  this  time.  But  I  would 
judge  it  would  be  about  there. 

Q  And  would  you  put  a  circle  around  that  mark  and 
put  your  initials  next  to  it,  Mr.  Aubin,  please? 

Now,  can  you  tell  us  approximately  how  far  out  the 
P-38  was  at  that  time?  A  Well,  then,  I  noticed,  from 
— let’s  see — he  was  back  in  this  area  some  place, 

3896  very  high. 

Q  If  that  map  does  not  show  it,  would  that 
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picture  be  better?  Or  can  you  tell  us  by  using  the  city 
of  Alexandria?  A  It  was  back  in  this  area  some  place. 

Q  And  how  many  miles  out  was  he,  approximately? 
A  From  my  point  right  here? 

Q  Yes-  A  About  four  miles,  I  would  say,  three  or 
four  miles.  i 

Q  All  right.  Now  what  was  his  position,  in  the  P-38 

at  that  time,  and  what  was  his  altitude,  if  you  know?  A 
I  don’t  know.  He  was  very  high,  and  headed  towards  the 
Airport.  \ 

Q  Do  you  have  any  idea  how  high?  A  Three  or 
four  thousand  feet.  j 

Q  All  right,  sir.  Now,  what  did  your  car  do  after 

that?  Was  it  in  motion  at  that  time?  A  Yes,  sir;  it 
was  in  motion  all  the  time. 

Q  And  did  it  continue  in  motion  towards  the  south? 
A  Yes,  sir.  He  may  have  stopped  just  briefly  to  swing 
around  an  airplane  or  permit  an  airplane  to  go  ini  front 
of  us. 

Q  What  was  the  next  thing  you  saw?  A  Then  as 
we  were  approaching  towards  the  tower,  I  noticed  the 
DC-4  was  making  its  final  turn,  up  in  here  some 
3897  place. 

Q  And  can  you  indicate  what  its  position  was 
at  that  point,  if  you  can?  A  I  would  sav  the  DC-4  was 
in  this  area,  making  a  turn. 

Q  All  right,  sir.  Now,  then,  do  you  know  where  the 
P-38  was  at  that  point?  A  Yes,  sir;  he  was  still  back 
in  here,  about  in  this  area,  descending. 

Q  Do  you  have  any  idea  as  to  his  height  at  that  time? 
A  I  would  say  maybe  2500  feet.  He  had  come  down 
some  from  when  I  first  spotted  him,  because  he  was  more 
distinguishable. 

Q  What  was  the  next  thing  that  you  noticed?  A 
Then  I  saw  the  DC-4  start  on  its  final. 

O  What  do  vou  mean  by  “start  on  its  final’’?  A 
Well,  he  had  completed  his  turn  and  -was  approaching  to- 
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wards  the  runway,  apparently. 

Q  All  right.  A  In  the  meantime,  the  P-38  was  still 
coming  down,  and  the  next  thing  I  noticed  was  the  DC-4 
landing  gear  just  start  up  and  he  made  a  slight  left 
turn,  and  then  they  crashed. 

Q  When  the  DC-4  lined  up,  for  runway  3,  and  started 
to  come  in,  can  you  tell  us  where  the  P-38  was  at 
3898  that  time?  A  Wlien  the  DC-4  lined  up,  and  the 
P-38 — somewhere  between  this  point,  this  point, 
and  here,  I  would  say,  I  guess.  Let’s  see,  I  would  say 
■  the  P-38 — 

MR.  BRESS :  I  object  to  any  guessing.  And  the  ques¬ 
tions  are  asked  about  his  idea  or  as  to  distances,  and  I 
think  we  ought  to  find  out  if  the  witness  knows,  Your 
Honor. 

THE  COURT :  The  witness,  as  far  as  distance  is  con¬ 
cerned,  has  testified  that  he  has  been  a  pilot;  so  I  think 
he  would  be  able  to  distance  from  his  point  of  observa¬ 
tion. 

With  respect  to  guessing,  Mr.  Bress,  your  objection  is 
well  taken. 

BY  MR.  GALIHER : 

Q  Mr.  Aubin,  what  we  would  like  you  to  do,  if  you 
can,  is  to  show  the  DC-4  when  it  was  lined  up  for  runway 
3,  where  it  was  and  where  the  P-38  was.  at  that  point. 

•  •  •  • 

THE  WITNESS:  I  would  say  the  DC-4  was  in  this 
area. 

BY  MR.  GALIHER: 

Q  And  would  you  mark  that,  if  you  please,  with  an  X? 

And  would  you  mark  a  figure  2  under  that,  so  we 
will  know  that  is  the  second  mark. 

And  at  that  point  where  was  the  P-38,  Mr.  Aubin? 
A  The  P-38  would  have  been  in  this  area  somewhat 
like  this. 

Q  Would  you  mark  that,  please,  with  another 
3899  mark.  And  put  your  initials  beside  that,  a  “3.” 
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Now  can  you  tell  us  the  heading  of  the  two 
planes  at  that  point?  A  Northeasterly. 

Q  And  will  you  tell  us  what  happened,  please, ,  from 
that  point  on?  A  Well,  after  the  DC-4 — you  mean  from 
the  point  of  noticing  the  two  aircraft  in  this  relative  po¬ 
sition? 

Q  Yes,  sir.  A  They  both  were  descending,  of  course, 
and  the  DC-4  made  a  slight  left  turn,  and  its  geat  was 
starting  to  come  up,  when  the  two  airplanes  collided. 

Q  Now  may  I  go  back  here  and  ask  you  the  relative 
heights  of  the  two  planes  at  this  point,  where  you  had 
the  P-38  here  and  the  DC-4  there?  Which  was  higher 
and  which  was  lower?  A  The  P-38  was  higher  than  the 
DC-4.  ; 


Q  Can  you  give  us  any  idea  as  to  the  difference  in 
heights? 

MR.  BRESS:  By  “idea,”  you  mean  can  he  estimate  it? 
MR.  GALIHER:  Yes. 

THE  WITNESS :  I  would  estimate  a  thousand  feet. 
BY  MR.  GALIHER :  i 


Q  Do  you  mean  by  that —  A  The  difference. 
3900  Q  — that  the  P-38  was  a  thousand  feet  higher 
than  the  DC-4  at  that  point  ?  A  Yes,  sir. 

Q  You  told  us  you  noticed  the  gear  going  up.  Will 
you  tell  us  what  you  mean  by  that?  A  The  landing 
gear,  the  two  wheels,  had  just  started  up. 

Q  They  had  been  down,  had  they,  on  the  DC-4?  A 
Yes,  sir.  j 

MR.  BRESS:  I  object  to  leading. 

BY  MR.  GALIHER: 

Q  Will  you  tell  us  whether  the  wheels  of  the  DC-4 
were  down  or  up?  A  The  wheels  were  down. 

Q  How  much  time  elapsed  from  the  time  the  planes 
were  in  this  position,  approximately,  if  you  can,  the  P-38 
here  and  the  DC-4  there,  until  you  noticed  the  wlieels 
of  the  DC-4  start  to  go  up  and  it  started  to  commence  a 
turn,  as  you  indicated? 
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*  •  •  • 

THE  WITNESS :  I  would  say  10  or  12  seconds. 

3901  BY  MR.  GALIHER : 

Q  Now  would  you  state  what  your  station  wagon 
did  during  this  interval — or  the  station  wagon  that  you 
were  riding  in?  A  We  were  all  this  time  proceeding  in 
this  direction,  and  had  gotten  around  to  this  side  of  the 
tower.  I  believe  we  were  about  in  here,  when  we  noticed 
the  accident. 

Q  Now,  would  you  tell  us  what  you  saw  from  that 
point  on?  A  There  was  a  collision.  What  tended  to 
make  me  think  there  was  a  collision,  I  just  saw  debris 
flying  in  the  air.  And  then  we,  of  course,  asked  the 
driver  to  drive  us  on  over  to  the  scene  of  the  accident, 
which  he  wouldn’t  do.  And  he  continued  on  to  this  area 
and  dropped  us  off. 

And  then  we  walked  over  here,  and  we  got  a  ride  in 
a  jeep,  I  believe,  for  another  couple  or  three  blocks,  and 
then  walked  over  to  the  scene  of  the  accident. 

Q  From  the  position  you  were  in,  are  you  able  to  tell 
us  the  manner  in  which  the  two  planes  collided?  A  Not 
from  personal  view,  no. 

Q  All  right,  sir. 

How  much  time  did  it  take  you  to  reach  the  locality 
of  the  accident,  after  it  happened?  A  Five  or  ten  min¬ 
utes,  I  guess. 

Q  By  the  way,  did  you  hear  any  radio  trans- 

3902  missions?  A  Yes,  sir.  After  the  accident,  we 
heard  the  radio  in  the  station  wagon,  somebody 

directing  all  crash  equipment  to  proceed  to  the  scene  of 
the  accident. 

Q  Would  you  state  whether  or  not  you  heard  any 
other  transmission?  A  No;  that  is  all. 

Q  Where  did  you  go  in  this  car  you  rode  over  in?  A 
I  got  out  of  the  station  wagon  approximately  here,  and 
flagged  a  jeep.  We  had  started  to  walk  in  this  direction. 
That  would  be  Major  Pol  and  myself.  Then  we  flagged 
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a  jeep,  and  he  took  us  to  the  end  of  the  Airport  here. 
Then  we  walked  this  way,  right  on  the  boundary  of  the 
Memorial  Highway. 

Q  Did  you  notice  any  debris  of  any  sort  on  the  way 
over,  Mr.  Aubin  ?  A  On  the  way  over,  no,  we  didn’t. 

Q  When  you  got  over  there,  where  you  finally  came 
to  a  stop,  will  you  tell  us  whether  or  not  you  noticed  any 
debris?  A  Well,  we  saw  the  DC-4,  the  after  section  of 
the  DC-4. 

Q  Where  was  it  located?  A  In  this  area. 

Q  Now  will  you  tell  us — you  mean  the  tail  section, 
when  you  say  the  aft  section?  A  Yes,  the  tail 
3903  section. 

Q  Did  you  notice  any  other  debris  of  any  sort 
between  the  highway  and  where  that  section  was  located? 
A  Yes.  The  after  section,  that  part  behind  the  wing 
and  the  fuselage,  turned  upside  down.  And  behind  it 
and  to  the  north  of  it,  just  in  the  immediate  vicinity, 
were  cushions  and  seats  and  things  of  that  nature  that 
came  out  of  the  airplane. 

Q  Will  you  state  whether  or  not  you  noticed  any 
damage  to  any  trees  or  bushes  in  that  vicinity?  A  I 
don’t  remember  noticing  that  specifically. 

Q  Did  you  have  any  occasion  to  go  up  on  the  Mount 
Vernon  Boulevard?  A  Yes,  sir.  We  stayed  around  the 
scene  of  the  accident  for  30  minutes  or  so,  and  then 
Major  Pol  and  I  walked  out  on  the  highway1,  on  the 
Memorial  Highway,  and  walked  on  down  to  the  Hot 
Shoppe  in  Alexandria,  to  make  a  phone  call;  and  then 
walked  back. 


Q  Will  you  state  whether  or  not  you  at  any  time 
noticed  any  debris  out  on  the  highway?  A  Yes,  sir. 
Immediately  behind  the  airplane,  well,  in  the  general  area, 
and  on  the  highway,  where  parts  of  suitcases  and  cush¬ 
ions  and  things  that  would  ordinarily  fall  out  of  an  air¬ 
plane.  ; 
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3904  Q  Now,  did  you  tell  us  a  few  minutes  ago,  Mr. 
Aubin,  that  just  before  the  accident  you  heard  the 

surge  of  motors?  A  I  don’t  remember  hearing  them, 
no,  sir. 

Q  You  told  us,  however,  you  did  not  see  the  DC-4 
make  a  turn?  A  Yes. 

Q  Do  you  have  any  idea  how —  A  Just  a  slight 
turn;  its  wings  started  to  turn. 

Q  Do  you  have  any  idea  how  long  before  the  accident 
that  that  slight  turn  commenced  or  proceeded?  A  Well, 
it  was  almost  simultaneously  with  the  time  of  the  accident. 

Q  Now,  at  any  time  while  you  had  the  P-38  under 
view  from  the  points  you  have  indicated  down  here,  and 
the  mark  where  you  have  put  an  X,  your  initials  and  the 
number  3  under  it,  did  it  ever  change  its  direction?  A 
The  P-38  change  its  direction? 

Q  Yes,  sir.  A  No,  sir,  not  that  I  noticed. 

Q  Do  you  have  any  knowledge  as  to  the  speed  of  the 
P-38  at  any  time  during  that  period?  A  Well,  just 
personal  knowledge;  it  seems  it  was  130  or  140 

3905  miles  per  hour. 

Q  Will  you  state  whether  or  not,  from  the 
manner  in  which  the  P-38  was  approaching  the  Airport, 
if  he  would  have  been,  in  your  opinion,  able  to  land  at 
the  Airport? 

MR.  BRESS:  Objection. 

THE  COURT:  Well,  the  witness  is  a  pilot,  isn’t  he? 

What  sort  of  planes  have  you  piloted,  sir? 

THE  WITNESS:  I  have  never  flown  a  P-38;  I  have 
flown  DC-3s,  Cessnas,  and  all  kinds  of  single-engine  planes. 
I  have  never  flown  a  P-38. 

THE  COURT:  You  may  answer  it. 

THE  WITNESS:  What  was  the  question,  please? 

BY  MR.  GALIHER : 

Q  In  your  opinion  would  he  have  been  able  to  land 
on  runway  3,  continuing  at  his  speed?  A  Yes,  sir;  he 
could  have. 
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Q  How  much  time  would  you  say  elapsed  from  the 
time  you  first  saw  these  two  planes,  as  you  have  indicated, 
until  the  time  the  accident  occurred?  A  Well,  first  see¬ 
ing  them  and  first  seeing  them  in  position,  and  then 
seeing  them  in  a  position  the  first  time  I  saw  them  both 
lined  up  with  runway  3? 

Q  Yes,  sir.  I  am  talking  from  that  time  on  how  much 
time  elapsed,  as  you  have  indicated?  A  Eight  or  ten 
or  twelve  seconds — a  very  brief  time. 

3906  Q  And  would  you  state  whether  or  not  the  DC-4 
continued  its  approach  towards  runway  3,  as  you 

have  indicated,  up  to  the  moment  you  told  us  you  noticed 
this  turn?  A  Yes,  sir.  j 

MR.  BRESS :  Objected  to  as  leading. 

BY  MR.  GALIHER : 

Q  Well,  will  you  describe  the  approach  of  the  DC-4, 
then?  A  The  DC-4  had  turned  on  to  its  final  approach 
and  of  course  headed  directly  into  the  runway ;  and  then 
he  veered  slightly  to  the  left  and  then  the  accident  oc¬ 
curred. 

Q  And  will  you  state  whether  or  not  the  DC-4  was 
making  a  normal  approach?  A  It  appeared  to  be,  yes, 
sir. 

•  *  •  • 

3907  Cross  Examination 
BY  MR.  O’DONOGHTJE : 

Q  Mr.  Aubin,  do  you  remember  what  your  conversa¬ 
tion  was  when  you  called  the  tower?  A  Not  verbatim, 
but  I  can  recall  the  general  idea.  I  said,  I  asked  the 
tower — let’s  see,  let  me  recall  a  minute  here. 

I  called  the  tower,  and  when  someone  answered,  I 
mentioned  that  the  Bolivian  P-38  was  about  ready  to 
take  off,  and  would  they  watch  for  him;  that  Captain 
Rios  had  asked  me  to  notify  them  he  was  ready  to  take 
off,  and  would  they  watch  for  him,  please.  j 

And  one  of  the  boys  asked  me  if  he  spoke  English, 
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and  I  said  yes,  as  I  understand  and  know  him  pretty 
well. 

Rios  had  mentioned  to  me  before  that  he  had  gone  to 
the  tower  and  knew  the  boys  up  there. 

BY  MR.  O’DONOGHUE : 

Q  Is  that  the  extent  of  your  conversation?  A  Ap¬ 
proximately  that,  yes,  sir. 

Q  When  you  returned  to  the  hangar,  after  watching 
the  plane  take  off,  you  say  you  stood  for  a  few  minutes 
looking  out  the  door,  or  by  the  door,  where  you  could 
look  out?  A  Yes,  sir. 

Q  Then  you  went  and  made  a  telephone  call  to 
3908  Butler  Aviation.  How  long  were  you  away  from 
the  door  at  that  time  to  make  that  telephone  call? 
A  A  minute  and  a  half,  probably — approximately  a 
minute  and  a  half. 

Q  Now,  you  say  the  only  transmission  you  heard  on 
the  radio  from  the  station  wagon  was  after  the  crash, 
something  to  the  effect  that  all  crash  equipment  go  to 
the  scene  of  the  accident?  A  Yes,  sir. 

Q  Did  that  give  any  indication  to  you  of  the  fre¬ 
quency  the  radio  in  the  station  wagon  was  tuned  to?  A 
No,  sir:  I  don’t  know  the  number  or  frequency,  nor  did  I 
inquire  about  it  at  all. 

Q  If  not  the  number,  the  frequency?  A  It  must  have 
been  ground  control. 

Q  It  must  have  been  ground  control?  A  Or  emer¬ 
gency  frequency. 

Q  Had  the  driver  or  anyone  else,  as  far  as  you  know, 
changed  the  frequency  at  any  time  that  you  were  in 
the —  A  Not  to  my  knowledge,  sir. 

MR.  O’DONOGHTJE :  I  believe  that  is  all. 

Cross  Examination 
BY  MR.  WARNER: 

Q  Mr.  Aubin,  do  you  recall  the  name  of  the  station 
wagon  driver?  A  No,  sir,  I  don’t. 
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3909  Q  Were  you  present  at  the  CAB  hearings?  A 
Some  of  the  hearings  I  was,  yes. 

Q  Did  you  recall  or  do  you  recall  hearing  Mr.  Harvey, 
the  station  wagon  driver,  testify?  A  I  recall  him  read¬ 
ing  a  statement,  but  I  didn’t  pay  much  attention  to  it. 

Q  Do  you  recall  him  stating  that  the  radio  on  the 
station  wagon  was  on  ground  control  frequency?  A  No, 
sir;  I  don’t.  I 

MR.  O’DONOGHTJE :  I  object  to  that,  Your  Honor. 

BY  MR.  WARNER: 

Q  But  it  is  your  belief — 

THE  COURT:  This  is  not  proper. 

MR.  WARNER:  Excuse  me,  Your  Honor. 

THE  COURT :  You  are  getting  the  testimony  of 
Harvey,  as  to  the  condition  of  the  radio,  through  the 
testimony  of  this  witness,  which  is  not  correct.  If  it  is 
that  important,  he  ought  to  be  here. 

All  right.  ! 

BY  MR.  WARNER :  i 


Q  You  do  believe  the  radio  was  on  ground  control, 
though?  A  I  did  believe  so,  yes. 

Q  Now,  Mr.  Aubin,  when  you  were  looking  at 
3910  the  P-38  after  you  got  in  the  station  wagon,  did 
anything  obstruct  your  view  at  all?  A  No,  sir. 

Q  Do  you  recall  or  isn’t  it  a  fact  that  you  looked 
generally  to  the  east  of  the  tower  in  order  to  see  the 
P-38?  A  Let  me  see. 

Q  The  river  side  of  the  tower?  A  No,  more  south¬ 
westerly. 

Q  In  other  words,  let  me  put  myself  in  your  position 
in  the  station  wagon,  with  the  tower  over  here,  on  your 
right,  was  it  not,  sir?  A  All  right. 

Q  Isn’t  it  a  fact  that  you  looked  more  or  less  straight 
ahead,  or  a  little  bit  to  the  left  of  the  tower,  in  order 
to  see  the  P-38?  A  At  one  position  he  would  have 
been  left  of  the  tower.  But  at  that  time  we  were  ap¬ 
proximately  in  front  of  the  tower.  The  tower  would  be 
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on  onr  right  and  he  would  be  off  to  our  left,  still  more 
southwesterly,  however. 

Q  If  you  had  to  look  to  the  west  of  the  tower,  is  it 
not  a  fact  that  the  tower  would  have  obstructed  your  view 
from  a  position  down  on  the  ground?  A  No,  not  from 
where  we  were.  It  would  have  taken  just  a  very  small 
area  of  obstruction.  But  even  while  we  were  in  the  sta¬ 
tion  wagon,  we  could  see  through  the  tower  and 

3911  above  it  and  to  the  left  end. 

Q  Do  you  recall,  Mr.  Aubin,  I  believe  shortly 
before  the  start  of  this  trial,  or  just  after  the  trial  had 
started,  I  had  a  conversation  with  you?  A  Yes,  I  do. 

Q  Do  you  remember  what  your  answer  was  to  that 
question?  A  Which  question  are  you  referring  to? 

Q  Regarding  where  you  looked,  whether  you  looked 
east  or  west  of  the  tower  in  order  to  see  the  P-38. 

Is  it  not  a  fact  that  you  told  me  at  that  time  that  you 
were  able  to  see  the  P-38  because  you  could  see  it  to 
the  left  of  the  tower,  or  you  looked  down  east  of  the 
tower  and  could  see  the  P-38?  A  It  would  depend 
upon  where,  what  position  we  were  while  riding  in  the 
station  wagon,  and  what  position  the  station  wagon  was 
in  relation  to  where  the  P-38  was,  whether  he  was  left 
or  right. 

Q  I  was  referring  to  the  time  when  you  said  you 
first  saw  the  P-38  after  you  left  hangar  9.  A  No;  when 
we  first  saw  him,  he  would  be  southwesterly  of  my  posi¬ 
tion,  when  I  first  saw  him  after  getting  in  the  station 
wagon.  But  as  we  approached  towards  the  tower,  and 
as  he  approached  towards  the  tower,  he  became  more  to 
our  left. 

3912  Q  And  is  it  not  a  fact  that  on  your  right,  as  you 
were  proceeding  south,  there  are  the  Airport  ter¬ 
minal  buildings  and  quite  a  large  structure  there  on  your 
right?  A  Yes,  sir. 

Q  And  you  could  not  see  through  that  structure,  sir? 
A  Well,  I  did  not  have  to. 
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Q  Now,  Mr.  Aiibin,  you  stated  that  after  the  plane 
was  brought  here  to  Washington,  that  you  made  cer¬ 
tain  repairs  to  the  plane.  Is  that  correct,  sir?  A  It  is. 
We  arranged  for  them. 

Q  You  arranged  for  them.  And  were  those  repairs 
made  at  the  request  of  Captain  Bios  Bridoux?  A  Well, 
they  were  made  at  the  request  of  Major  Pol. 

Q  After —  A  After  Bios  had  been  out  there. 

Q  And  checked  the  plane  over.  j 

Now,  on  any  of  the  prior  occasions  that  he  was  out 
making  checks  of  the  plane,  had  you  called  the  tower  for 
him?  A  Yes,  sir;  I  did. 

Q  And  in  any  of  your  calls  to  the  tower,  was  there 
a  possibility  of  the  use  of  lights  mentioned?  A  At  this 
point  I  don’t  remember  whether  I  mentioned  it  or  not. 

Q  But  you  had  mentioned  it  at  some  time?  A  I  can’t 
say  for  sure,  really.  I  may  have  done  so.  I  would 

3913  have  to  review — that  is  three  years  ago.  I  just 
don’t  remember  exactly  now. 

Q  Now,  you  stated  you  watched  him  taxi  away,:  and 
then  you  went  back  in  the  hangar,  and  then  you  walked 
out  and  watched  his  takeoff?  A  Yes,  sir. 

Q  And  he  passed  by  in  front  of  you  where  you  were 
standing?  A  That  is  right. 

Q  Or  hangar  9?  A  Yes,  sir. 

Q  Do  you  know  what  runway  he  took  off  from?  A  I 
don’t  know  exactly,  no. 

Q  Did  he  appear  to  be  taking  off  from  the  north-south 
runway?  A  From  my  position,  yes,  he  would  appear 
to  be  doing  that,  because  he  came  by  me  at  right  angles. 

Q  He  came  right  past  you?  A  Yes. 

Q  And  is  it  not  a  fact  that  hanger  9  is  up  in  this 
general  location  up  in  here?  A  That  is  right. 

Q  And  you  believe  he  came  right  past  you  in  some 
such  fashion?  A  Yes,  I  believe  so. 

3914  Q  And  he  was  just,  as  you  said,  50  or  75  feet 
off  the  ground?  A  Yes. 
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Q  Headed  in  a  generally  northerly  direction?  A 
That  is  right. 

Q  You  do  not  believe  he  was  over  here,  over  the 
water,  when  he  passed  you?  A  No,  sir. 

Q  Now,  Mr.  Aubin,  after  his  takeoff  I  believe  you 
said  you  watched  him  make  a  shallow  left  turn,  around 
the  Pentagon?  A  Yes. 

Q  Now,  then,  I  presume  you  turned  around  and  walked 
back  towards  the  hangar?  A  That  is  right. 

Q  And  you  next  saw  him  when  you  were  walking 
back  in  this  direction?  A  That  is  right. 

Q  Is  that  correct,  sir?  A  Yes,  sir. 

Q  And  you  next  saw  him  in  a  position  over  here 
somewhere?  A  That  is  right. 

Q  And  he  was  ahead  in  a  southerly  direction?  A 
No;  he  was  going  westerly. 

3915  Q  Mr.  Aubin,  I  would  like  to  direct  your  atten¬ 
tion  back  again  to  the  conversation  that  I  had 
with  you.  Is  it  not  a  fact,  sir,  that  you  stated  that  as 
you  were  walking  back  from  this  point  where  you  ob¬ 
served  the  takeoff  to  the  hangar,  that  you  observed  him 
make  a  turn  around  the  Pentagon,  and  you  saw  him  head¬ 
ing  southerly,  directly  straight  ahead  of  you?  A  I  don’t 
remember  that  now,  no. 

Q  You  stated  to  me  that  the  reason  you  could  see  him 
was  because  he  w^as  headed  southerly  and  directly  op¬ 
posite  from  you  as  you  walked  back  to  the  hangar?  A 
As  I  recall  at  this  moment,  to  the  best  of  my  recollection, 
after  he  had  turned  west,  on  a  westerly  heading,  we  had 
started  to  walk  towards  the  hangar.  We  were  also  going 
west.  And  I  do  not  remember  seeing  him  make  a  left 
turn  going  south.  I  remember  him  slightly  going  almost 
out  of  sight,  that  is,  his  silhouette  became  very  small. 

In  the  meantime,  talking  to  Major  Pol  and  Mr.  Pozo, 
we  entered  the  hangar. 

Q  How  long  did  it  take  you  to  walk  from  here  to 
here?  A  A  minute,  probably. 
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Q  A  minute?  A  Yes,  I  would  say  a  minute,  j 

Q  And  when  you  turned  around,  he  was  up  in 
3916  here  and  was  finishing  his  first  left  turn?  A 
State  that  again,  please?  ; 

Q  And  when  you  left  this  point  here,  and  started 
walking  back,  he  had  just  finished  his  left  turn?  Is  that 
correct?  Or  was  he  making  it?  A  I  don’t  remem¬ 
ber  the  exact  position  of  the  P-38  at  the  time  we  actually 
started  walking  from  the  ramp  to  the  hangar. 

Q  You  just  know  you  saw  him  again  over  in  this  area 
somewhere?  A  That  is  right,  yes. 

Q  And  you  don’t  know  how  far  away  he  was?  A 
Well,  he  was  quite  a  distance  away,  quite  a  distance. 

Q  Has  there  anything  occurred  in  the  last  month  or 
six  weeks  that  causes  you  to  in  any  way  change  your  im¬ 
pression  of  where  you  saw  him  when  you  were  walking 
back  to  the  hangar?  A  No,  sir,  nothing  at  all. 

Q  And  you  don’t  recall  telling  me  that  you  saw  him 
here  heading  in  a  southerly  direction  as  you  talked 
back  to  the  hangar?  A  I  don’t  recall,  no  sir,  I  don’t. 

At  the  time  I  talked  with  you,  I  hadn’t  reviewed  my 
facts  on  it  at  all.  I  had  not  looked  into  the  record 
3917-  for  three  years. 

3920  Q  Yes.  A  And  now,  since  then,  I  did  read 
back  and  try  to  reestablish  in  my  mind  certain 

facts.  I 

Q  So  when  you  talked  to  me  you  were  just  relying  on 
your  memory,  what  you  remembered  seeing,  and  you  did 
not  have  a  chance  to  go  over  it?  A  If  I  said  that,  I 
don’t  remember  saying  that  I  at  any  time  saw  the  P-38 
going  southerly. 

Q  But  is  it  not  a  fact  that  when  you  were  talking  to 
me,  you  were  relying  upon  your  memory  rather  than  hav¬ 
ing  refreshed  it  from  reading  your  other  statements?  A 
Yes. 

•  *  •  • 

3921  BY  ME.  WARNER : 
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Q  Now,  Mr.  Aubin,  to  go  back  just  a  moment 
to  what  happened  before  the  date  of  November  1st,  in 
these  repairs  that  were  done  to  the  P-38,  was  one  of  the 
repairs,  or  one  of  the  things  done  to  it,  did  that  consti¬ 
tute  putting  large  belly  tanks  on  the  P-38?  A  That 
would  not  be  a  repair. 

Q  Well,  were  large  belly  tanks  installed  on  the  P-38? 
A  Yes. 

Q  Now,  sir,  after  you  returned  to  the  hangar,  after 
watching  the  takeoff  of  the  P-38,  you  were  with  Mr.  Pozo 
and  Mr.  Pol,  and  did  you  all  go  inside  the  hangar?  A 
Yes,  sir. 

Q  And  you  closed  the  door  behind  you?  A  That  is 
right. 

Q  And  at  that  time  you  immediately  walked  over  to 
the  telephone?  A  Not  immediately.  As  I  remember, 
we  chatted  for  a  brief  moment. 

Q  You  were  just  talking  with  them?  A  Yes. 

Q  And  you  were  not  looking  out  of  the  door  or  win¬ 
dow?  A  No;  looking  out  the  window,  talking,  and  look¬ 
ing  out  some  more. 

Q  And  after  chatting  with  them  for  a  brief  mo- 
3922  ment,  you  walked  to  the  telephone?  A  That  is 
right. 

Q  Now,  where  was  the  telephone?  A  I  believe  I 
used  the  telephone  just  through  the  hangar  where  their 
parts  room  was. 

Q  That  is  just  before  you  go  into  the  hangar  itself, 
the  parts  room  is  on  your  left?  A  That  is  right;  yes, 
sir. 

Q  And  you  walk  in  and  the  phone  is  behind  a  wire 
cage  of  some  sort?  A  At  that  time  I  believe  they  were 
outside  the  cage. 

Q  And  that  hangar  is  a  pretty  good-sized  hangar?  A 
Yes,  sir. 

Q  And  there  are  lots  of  planes  in  the  hangar?  A  I 
don’t  remember  then  that  there  were  lots  of  them  in  tlmre 
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or  not. 

Q  In  other  words,  you  had  walked,  and  the  door  of 
the  hangar  that  you  went  in,  was  it  at  the  south  or  the 
north  end  of  the  hangar,  the  little  door  you  mentioned 
you  went  in?  A  It  was  on  the  east  side  of  the  hangar. 

Q  In  the  middle  of  it,  north,  or  what?  A  Oh,  I  see. 
I  would  say  a  little  north  of  the  center. 

Q  Yes.  In  the  general  northern  part  of  the  hangar? 
A  Yes. 

3923  Q  And  you  walked  diagonally  from  there  to 
the  center  of  the  hangar  and  went  through  that 

door  and  used  the  phone?  A  That  is  right. 

Q  And  you  called  the  operations  office  and  ordered  a 
station  wagon?  A  That  is  right.  j 

Q  And  you  say  that  took  about  a  minute  and  a  half? 
A  A  minute  or  a  minute  and  a  half,  I  would  estimate 
now. 

Q  Or  two  minutes,  possibly?  A  It  could  be,  but  two 
minutes  would  seem  at  this  time  a  little  long. 

Q  It  is  a  pretty  good  distance  across  the  hangar, 
though?  A  Yes,  it  is. 

Q  By  the  time  you  dialed  operations,  talked  to  them 
a  minute,  and  walked  back —  A  I  think  they  had  a 
direct  line  to  their  operations.  I  don’t  think  that  there 
was  any  dialing  to  be  done. 

Q  But  it  took  some  little  time,  and  you  went  back  and 
waited  a  few  minutes  for  the  station  wagon?  A  A 
minute;  yes,  sir. 

Q  And  you  got  in  the  station  wagon?  A  That  is 
right. 

Q  And  just  before  you  got  in  the  station  ivagon 

3924  you  saw  the  P-38?  A  That  is  right. 

Q  The  flight  that  Captain  Bridoux  was  making 
on  November  1st  was  to  be  a  test  flight,  was  it  not,  sir? 
A  I  presume  it  was,  in  so  far  as  Bios  is  concerned;  yes. 

Q  Yes.  And  approximately  how  long  was  that  flight 
to  last?  A  I  hadn’t  discussed  it  with  him  before  he 

i 
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took  off  at  all.  I  don’t  know.  I  don’t  know  what  he  in¬ 
tended  to  do.  That  was  no  concern  of  mine  at  all.  I  was 
just  out  there  as  a  friend  of  theirs. 

Q  After  yon  got  in  the  station  wagon  you  looked  south 
and  saw  the  P-38?  A  Yes,  sir. 

Q  And  you  saw  him  after  you  had  to  look  southwest 
to  see  the  P-38?  A  Yes;  southwest. 

Q  To  look  over  the  buildings  to  see  it?  A  Yes. 

Q  Do  you  recall  which  building  you  looked  over?  A 
No,  sir;  the  general  building  area. 

Q  The  general  building  area?  A  Yes. 

Q  Were  you  looking  straight  ahead? 

3925  THE  COURT:  Well,  how  critical  is  this,  Mr. 
Warner? 

MR.  WARNER:  Your  Honor,  I  am  trying  not  to 
explore  it  too  much. 

THE  COURT:  When  you  get  into  this  cross-examina¬ 
tion  on  details,  and  if  the  detail  is  not  too  important, 
it  is  merely  stringing  the  thing  out. 

MR.  WARNER:  This  is  one  detail  in  my  mind  that 
is  quite  important,  Your  Honor. 

THE  COURT:  Well,  if  it  is  important,  cross-examine 
with  reference  to  the  detail.  If  it  is  not  important,  the 
cross-examination  as  to  the  details  are  not  important. 

BY  MR.  WARNER : 

Q  Will  you  answer  my  question?  A  Will  you  please 
ask  it  again? 

0  You  were  looking  straight  ahead  when  you  saw  the 
P-38?  A  It  is  very  difficult  to  say.  I  was  sitting  with 
my  arms  on  the  back  of  the  front  seat  and  looking  in  this 
direction  (indicating),  and  the  whole  view  of  the  wind¬ 
shield  was  there,  and  whether  I  was  looking  straight 
ahead  or  like  that,  T  don’t  know,  but  there  was  a  view  to 
the  left,  straight  ahead,  and  to  the  right. 

Q  Do  you  remember  giving  testimony  before  the  CAB 
on  November  12.  1949?  A  Yes,  sir,  I  do. 

3926  0  Page  580,  and  at  the  bottom  of  the  page  you 
were  asked  this  question: 
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“Question:  Excuse  me  at  that  point.  Can  you  iden¬ 
tify  your  location  by  buildings  or  other  landmarks? 

“Answer:  No,  sir,  I  couldn’t  because  I  was  looking 
directly  ahead  and  watching  the  P-38.” 

THE  COURT:  Well,  now,  of  course,  this  is  cross- 
examination  as  to  a  detail  that  is  not  important  at  all. 
Are  you  seeking  to  impeach  the  witness’  testimony? 

MR.  WARNER:  No;  definitely  I  am  not. 

THE  COURT:  I  don’t  want  to,  of  course,  interfere 
with  cross-examination  that  is  important.  We  have  been 
here  over  a  month,  and  this  is  the  type  of  examination 
that  keeps  us  here. 

MR.  WARNER:  Your  Honor,  I  will  try  to  speed 
it  up.  j 

THE  COURT:  I  don’t  want  you  to  speed  anything 
that  you  should  not  speed,  but  I  want  speed  on  matters 
that  can  be  omitted. 

MR.  WARNER:  I  will  be  glad  to  come  to  the  bench 
and  tell  you  about  it,  Your  Honor. 

THE  COURT:  I  think  I  will  rule  on  the  questions 
and  the  answer.  The  answer  to  that  is  immaterial, 
totally  immaterial.  It  is  excluded. 

I  have  given  everyone  pretty  wide  latitude,  but  I  am 
going  to  pull  in  the  ceiling  and  keep  it  in  today. 
3927  MR.  WARNER:  You  are  excluding  the  ques¬ 
tions  in  which  direction  he  was  looking? 

THE  COURT:  I  exclude  the  question  and  the  answer. 
It  is  immaterial. 

MR.  WARNER:  I  submit  it  is  not  immaterial.  Can 
T  come  to  the  bench? 

THE  COURT:  T  am  excluding  it.  If  it  is  error;  it  is 
in  the  record.  It  is  out. 

RYMR.  WARNER:  j 

0  Now,  sir,  during  your  trip  in  the  station  wagon 
from  the  noint  you  marked  on  the  map  there  until  you 
observed  the  crash,  did  you  watch  the  P-38  continuously 
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during  that  time?  A  Not  100  per  cent  of  the  time,  no. 

I  watched  the  P-38,  and  my  eyes  would  go  to  the  DC-4, 
and  the  tower,  and  then  the  P-38. 

It  was  very  wide  latitude  of  vision. 

Q  Now,  sir,  would  you  estimate  or  approximate  for  us 
the  time  interval  that  you  saw  the  P-38  before  you  saw 
the  DC-4?  A  I  don’t  know,  Mr.  Warner,  really. 

Q  You  saw  the  P-38  when  you  were  about  here,  is 
that  correct,  where  you  made  the  mark  X?  A  Yes,  I 
believe  so. 

Q  And  sometime  before  you  reached  here  you 

3928  saw  the  DC-4?  A  That  is  correct,  yes. 

Q  And  exactly  how  long  that  was,  you  don’t 
know?  A  Well,  I  could  try  to  figure  it  out.  It  might 
be  a  few  seconds  or  so. 

Q  Mr.  Aubin — where  is  Exhibit  No.  1?  I  mean,  De¬ 
fendant  Bridoux’  Exhibit  No.  1. 

Did  there  come  a  time  when  you  had  a  conversation 
with  Captain  Bridoux  shortly  before  this  trial  started? 
A  Yes,  sir. 

Q  And  where  was  that  held?  A  Held  out  in  front 
of  my  office.  I  mean,  out  in  front  of  the  building.  I  ran 
into  him  on  the  street,  and  he  came  to  my  office  with  me, 
and  I  gave  him  a  couple  of  pictures  that  he  wanted. 

Q  One  of  them  was  a  picture  of  the  P-38?  A  Yes; 
that  is  correct. 

Q  By  itself?  A  Yes. 

Q  And  did  the  P-38  have  any  large  numerals  on  the 
side  of  it?  A  Yes,  sir,  it  did. 

Q  Do  you  recall  what  those  numbers  were?  A  I 
think  they  were  48. 

Q  And  were  those  the  numbers  that  were  used 

3929  when  the  P-38  was  in  the  air  races?  A  They 
were:  ves. 

Q  Isn’t  it  a  fact,  Mr.  Aubin,  that  when  this  par¬ 
ticular  P-38  flew  in  the  air  races  it  developed  engine 
trouble  in  the  right  engine,  and  what  caused  the  engine 
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trouble  was  never  determined?  A  I  don’t  know  at  all, 
Mr.  Warner,  other  than  what  I  have  read  in  the  papers 
about  it.  For  instance,  I  don’t  know  from  my  own  in¬ 
formation  at  all. 

As  a  matter  of  fact,  I  didn’t  know  what  the  48  stood 
for.  It  might  have  been  a  military  number  as  far  as  I 
was  concerned  at  the  time  the  airplane  was  purchased. 

I  didn’t  look  into  the  background  of  it  at  all. 

Q  You  have  heard  of  the  incident?  A  I  have  heard 
of  that;  yes. 

Q  That  it  was  having  engine  trouble  in  the  right 
engine?  A  I  can  remember  reading  something  about  it 
in  the  paper,  in  the  newspaper,  but  other  than  that  I 
don’t  know. 

Q  And  they  never  determined  the  cause  of  that  right 
enginer  trouble?  A  I  don’t  know. 

MR.  GALIHER:  Your  Honor,  I  don’t  think  this  is 
material  at  this  point. 

MR.  WARNER:  I  have  no  further  questions. 
3930  Thank  you,  Mr.  Aubin. 

Cross-Examination 

BY  MR.  BRESS:  j 

Q  Mr.  Aubin,  when  you  went  to  the  scene  where  the 
tail  section  of  the  DC -4  was  lying  upside  down  on  the 
shore,  did  you  find  in  connection  with  the  matter  of  debris 
that  you  were  asked  about  by  Mr.  Galiher  on  direct,  that 
south  of  that  place,  about  150  yards  or  450  feet  south  of 
where  the  tail  section  was  lying  on  the  ground,  as  you 
pointed  out,  that  that  is  the  place  where  you  saw  the  seat 
cushions  lying  on  the  ground?  A  It  was  all  in  that 
general  area,  Mr.  Bress. 

Q  I  understand  that  is  what  you  said  before.  I  am 
trying  to  pin  it  down.  A  I  believe — 

Q  Isn’t  this  a  fact,  Mr.  Aubin:  That  150  yards  south 
of  the  remains  of  the  airplane,  10  or  15  feet  east  of  the 
hard  surface  of  the  Mount  Vernon  Highway,  there  were 
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seat  cushions  lying  on  the  ground  that  were  recognized  as 
» 

cushions  from  the  P-38?  A  Yes;  that  is  possible. 

Q  You  examined  them  visually,  did  you  not,  at  the 
scene  there,  and  that  was  about  450  south  of  where  the 
tail  section  was  lying  on  the  shore?  A  I  think  we 
spotted  that  P-38  cushion  after  we  had  decided  to 

3931  walk  to  Alexandria  to  make  a  telephone  call. 

Q  Do  you  remember  that  you  estimated  that  dis¬ 
tance  on  the  shore,  south  of  the  plane  where  the  tail  sec¬ 
tion  was,  was  estimated  by  you  to  be  150  yards?  A  I- 
may  have  been ;  yes. 

Q  Now,  Mr.  Aubin,  you  were  seated  behind  the  driver 
in  the  station  wagon  with  your  arms  up  on  the  back  of 
the  front  seat?  A  That  is  right. 

Q  Looking  generally  through  the  front  windshield? 
A  That  is  right. 

Q  And  that  station  wagon  was  then  on  this  driveway 
right  in  front  of  this  building;  is  that  correct?  A  It 
was  wide.  It  was  in  front  of  the  building,  but  very  wide, 
out  toward  the  eastern  end  of  the  ramp  there. 

..Q  But  this  ramp — you  can’t  drive  an  automobile  on 
the  driveway,  drive  an  automobile  beyond  the  ramp?  A 
I  think  they  can  go  anywhere  on  the  Export  they  want. 

Q  In  other  words,  you  were  driving  on  the  ramp  ad¬ 
jacent  to  the  building;  is  that  correct?  A  Yes. 

Q  And  when  you  were  at  this  point  which  you  have 
marked  “X”,  leaning  on  the  back  of  the  front  seat  looking 
through  the  windshield,  you  could  see  better  for- 

3932  ward  through  the  windshield  than  you  could  see 
to  the  right?  On  the  right  you  were  obstructed  by 

hangars  and  also  by  the  administration  building?  A  It 
would  depend  on  what  you  were  looking  at.  Looking 
right,  like  that,  you  could  see  everything  high. 

Q  But  you  had  the  obstruction  of  the  building?  A  It 
wasn’t  that  close. 

Q  But  there  was  obstruction  from  the  roof  of  the 
automobile,  was  there  not?  A  Oh,  yes. 
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Q  And  when  you  saw  the  P-38,  you  did  see  it  through 
the  front  windshield?  A  Yes;  yes,  sir. 

Q  And  your  heading  at  that  time  was  generally  south¬ 
east;  is  that  correct?  A  I  would  guess  so,  yes,  Mr. 

Bress. 

One  thing  I  would  like  to  point  out  is  that  the  station 
wagon  in  this  movement  south  or  southeast  or  southwest, 
in  its  movement  along  the  ramp,  it  was  going  in  many 
different  directions  at  the  time.  That  is,  it  would  turn 
a  little  left,  slightly  left,  and  then  straight,  and  pull  here 
around  an  airplane. 

Q  There  are  planes  parked  on  that  front  ramp  also? 

A  That  is  right. 

Q  As  a  matter  of  fact,  there  were  some  parked 

3933  planes  parked  on  the  ramp  at  the  time  and  that 

your  trip  around  in  the  station  wagon  didn’t  con¬ 
tinue  without  stopping?  You  had  to  stop?  A  Slow 

down.  ; 

Q  And  go  around  airplanes?  A  That  is  right. 

Q  At  that  point,  the  time  when  you  got  to  the  projec¬ 
tion  of  the  administration  building,  where  you  would  pass 
the  tower,  it  is  heading  southwesterly?  A  That  is 
right ;  yes.  \ 

Q  But  at  the  beginning  of  the  trip  is  when  you  saw 
the  P-38?  A  Yes.  I  ^ 

Q  Now,  at  that  time  when  you  saw  the  P-38,  it; was 
generally  south  of  you  and  was  about  over  the  river,  was 
it  not?  A  It  was  to  my  right.  Let  us  say  it  was  south¬ 
west  of  where  I  was. 

Q  But  southwest  of  your  heading,  which  heading  is 
south-southeast,  would  place  the  P-38 — and  did  you  not 
then  say  when  you  saw  the  P-38  that  he  was  south  of 
Alexandria,  at  about  the  Potomac  Kiver?  A  No,  I  don’t 
think  he  could  have  been,  Mr.  Bress,  or  I  don’t  think  he 
was.  He  was  too  far  to  my  right  at  all  times  in  that 
wide  circle  around  the  tower.  i 

3934  Q  From  the  time  you  first  saw  the  P-38,  when 
you  got  in  the  station,  until  the  time  the  station 

wagon  made  the  turn  to  go  southwest  around  the  bend 
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of  the  terminal,  approximately  a  minute  and  a  half 
elapsed,  did  it  not?  A  From  the  time  I  got  in  the  sta¬ 
tion  wagon? 

Q  And  saw  the  P-38.  A  Yes. 

Q  And  made  this  trip  down  south-southeast,  until  the 
time  you  turned  in  front  of  the  projection,  or  the  tower 
part  of  the  administration  building?  A  Yes. 

Q  Is  not  that  time  approximately  a  minute  and  a  half? 
A  It  could  have  been;  it  could  have  been  less. 

Q  During  that  period  of  a  minute  and  a  half,  you 
saw  the  P-38  headed  in  a  generally  northerly  direction 
during  that  entire  flight?  A  Generally  northerly;  yes, 
sir. 

Q  Do  you  recall  that  on  this  occasion  when  Captain 
Bridoux  was  there  to  make  this  test  flight,  that  the  plane 
was,  that  the  flight  was  to  last  30  minutes?  Just  think 
about  that  for  a  minute.  A  Now  that  you  mention  it, 
there  was  some  mention  made,  but  I  don’t  remember  ex¬ 
actly  what,  just  a  brief  recollection  at  the  moment. 

Q  Let  me  ask  you  this :  Isn’t  it  a  fact  that  when 
3935  you  got  out  in  the  station  wagon,  you  were  getting 
into  it  for  the  purpose  of  going  to  the  south  end 
of  the  field  to  watch  for  the  approach  of  the  P-38?  A 
That  is  right. 

Q  And  isn’t  it  a  fact  and  do  you  recall  that  you  were 
surprised  when  you  got  in  the  station  wagon  and  started 
on  the  trip  south  that  you  saw  the  P-38  coming  in  so 
soon?  A  That  is  right;  yes,  sir. 

Q  In  other  words,  you  didn’t  expect  him  to  come  in 
for  another  15  minutes  or  so?  A  Well,  I  don’t  know 
what  time,  but  I  didn’t  think  he  would  be  in  so  soon. 
That  is  right. 

Q  Now,  let  us  get  back  to  the  beginning.  I  understand 
that  you  were  standing  there,  and  the  direction  in  which 
the  plane,  the  P-38,  passed  in  front  of  you  would  indi¬ 
cate  that  he  had  taken  off  on  Eunway  36?  A  It  would 
indicate  that;  yes. 
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Q  And  when  he  took  off  he  flew  northerly  and  you 
saw  him  make  the  turn  around  the  Pentagon?  A  i  You 
mean,  the  left  turn  in  the  west? 

Q  Yes.  A  Yes. 

Q  Now,  do  you  recall  or  do  you  deny  that  just  after 
making  the  turn  to  the  left  just  north  of  the  Pentagon, 
that  that  turn  continued  in  a  westerly  and  souther- 
3936  ly  direction,  and  that  was  the  time  that  you  deny 
that  you  saw  that?  j 

Let  me  put  it  another  way — do  you  want  to  answer 
that  first?  Go  ahead.  A  I  believe  I  could  deny  that 
for  this  reason,  that  the  takeoff,  which  incidentally  was 
a  very  nice  takeoff,  and  we  remarked  about  it  at  the 
time. 


He  was  climbing  straight  ahead,  and  made  a  90  turn 
to  the  left,  still  keeping,  still  climbing,  up  straight  away, 
and  at  that  time  then  he  would  have  been  adjacent  or 
north  of  the  Pentagon  headed  around. 

Q  You  didn’t  see  the  plane,  just  as  he  passed  north 
of  the  Pentagon,  make  a  complete,  another  90-degree 
turn,  so  that  he  was  proceeding  180  degrees  from  the 
direction  of  takeoff?  A  No,  I  didn’t  see  him  make  that 
second  left  turn. 


Q  As  a  matter  of  fact,  this  was  a — you  say,  a  clear 
day?  You  don’t  mean  that  it  wasn’t  overcast?  Was  the 
sun  shining?  A  Intermittently,  I  believe.  \ 

Q  Do  you  remember  that  ?  A  I  don’t  recall.  It  was 
a  bright  day.  It  wasn’t  a  completely  sunny  day,  but  a 
sort  of  dull-bright. 

Q  Would  it  surprise  you  if  it  were  agreed  here  that 
the  entire  sky  was  overcast  at  6000  feet,  and  that  there 
were  formations  of  scattered  clouds  at  3500  feet? 
3937  A  Yes,  sir. 

Q  You  don’t  remember  it  that  way?  A  No.  It 
might  have  been.  I  don’t  remember  the  weather  reports 
in  that  respect.  I  remember  it  was  a  sort  of  dull-bright, 
dull-bright. 
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Q  Dull-bright?  A  Yes,  and  windy. 

Q  And  the  wind — it  was  pretty  windy?  A  As  I  re¬ 
call  the  circumstances,  yes. 

Q  And  it  was  cold?  A  And  it  was  cold. 

Q  And  when  you  saw  the  takeoff,  standing  out  there 
on  that  windswept  open  area,  you  all  went  right  into 
the  building?  A  Let  us  see.  I  watched  him.  He  made 
his  left  turn,  then  about  that  general  time  is  when  we 
started  walking  toward  Hanger  9. 

Q  How  long  did  you  have  to  walk  from  where  you 
were  when  you  saw  him  take  off  to  the  doorway  of 
Hangar  9?  Weren’t  you  standing  in  front  of  the  hangar 
at  the  time?  A  No,  we  were  way  out  on  the  taxi 
strip. 

Q  On  the  taxi  strip?  A  Way  out  front  of  the 
hangar. 

Q  That  is  the  taxi  strip  in  front  of  Hangar  9?  A 
No;  that  is  another  one,  a  grassy  area  there. 

3938  Q  Are  you  talking  about  the  taxi  strip  for 
Hangar  9  or  north  of  9?  A  East  of  Hangar  9. 

Q  East,  but  south  or  north?  A  It  was  approximately 
in  front. 

Q  By  this  Hangar  9  here?  A  Yes. 

Q  And  this  is  the  taxiway,  or  not  the  taxiway —  A 
The  ramp,  a  concrete  ramp. 

Q  You  were  out  on  the  field?  A  That  is  right. 

Q  So  you  had  to  walk  from  there  in  this  direction  over 
to  the  hangar?  A  That  is  right. 

Q  And  it  was  cold  and  windy?  A  That  is  right. 

Q  And  from  the  time  he  took  off  until  you  went  into 
the  hangar,  how  much  time  elapsed?  A  From  the  time 
he  came  by  us? 

Q  Yes.  A  A  couple  of  minutes,  probably. 

Q  And  w’hen  you  went  into  the  hangar,  you  stayed  in 
there  for  another  five  minutes,  did  you  not?  A  I  don’t 
think  it  would  have  been  that  long.  It  might  have  been 
five  minutes.  It  may  be  three  to  six  minutes; 


1815  A 


3939  three  to  seven. 

Q  Yes,  well,  that  is —  A  Some  area  in  there. 

Q  And  during  that  period  of  three  to  five  or  seven 
minutes,  you  weren’t  looking  at  the  P-38;  is  that  correct? 
You  didn’t  see  it?  A  No,  I  didn’t  see  it. 

Q  And  therefore  are  not  in  a  position  to  deny  that 
the  P-38  made  two  circles  around  the  field?  A  No,  I 
cannot  deny  that.  I  don’t  know. 

Q  From  the  time  of  takeoff  to  the  time  you  got  into 
the  buildings,  you  said  it  was — did  you  say  a  minute  or 
about  a  minute?  A  Yes,  something  like  that. 

Q  Or  a  matter  of  say,  two?  A  Yes. 

Q  If  it  were  two  minutes,  whatever  way  you  want, 
and  you  are  inside  for  three,  five  or  seven  minutes  from 
the  time  you  went  out  of  the  hangar  with  these  other 
men  and  got  in  the  station  wagon  to  the  time  of ;  the 
crash,  I  think  you  said  it  was  a  minute  and  a  half.;  A 
A  minute  and  a  half  or  two  minutes ;  yes. 

Q  Therefore,  if  you  went  into  the  hangar  a  minute 
or  two  minutes  after  takeoff,  and  you  came  out  of  the 
hangar  a  minute  and  a  half  before  the  crash,  and 

3940  we  know  the  interval  of  time  of  the  trip,  that  would 
be  the  best  way  to  tell  how  long  you  were  in  the 

hangar?  A  Yes. 

Q  All  right,  sir.  From  your  position  on  the  ground 
watching  the  takeoff,  am  I  correct  in  my  very  limited 
knowledge  of  aviation,  in  believing  that  if  the  plane  took 
off  and  went  north  of  the  field,  if  there  was  a  drop  in 
manifold  pressure  the  pilot  would  be  aware  of  it,  but 
people  on  the  ground  would  not?  A  That  is  probably 
correct,  unless  it  was  very  great  drop. 


Q  With  respect  to  the  P-38  descent,  do  I  understand 
that  the  P-38  came  down  nose-down,  or  was  it  descend¬ 
ing  nose-flat  on  the  horizontal  descent?  A  Nose  flat; 
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from  the  impression  that  I  got,  from  my  position. 
3941  Q  From  what  you  observed,  then,  it  is  not  a 
fact  that  the  P-38  came  in  nose  down  at  any  ma¬ 
terial,  substantial  angle?  A  No. 

•  #  *  • 


3942  Redirect  Examination 
BY  MR.  GALIHER: 

Q  Mr.  Aubin,  from  the  position  you  described  you 
were  in,  from  the  time  the  P-38  took  off,  and  then  from 
the  time  you  were  at  the  front  of  the  hangar  there,  the 
Butler  hangar,  looking  out  and  talking  and  looking  out, 
as  you  described,  would  you  have  been  in  a  position  so 
that  you  would  have  seen  the  P-38  if  it  had  circled  the 
field? 

MR.  BRESS:  I  object  to  the  question  as  leading. 

BY  MR.  GALIHER: 

Q  Well,  would  you  state  whether  or  not  you  would 
have  seen  the  P-38  if  it  had  circled  the  field  during  that 
period  of  time?  A  Had  we  been  looking  out  the  window 
at  the  time,  yes,  we  could  have  seen  it. 

Q  How  much  of  that  time  were  you  looking  out  the 
window?  A  I  would  say  off  and  on  about  half  of  the 
time. 

Q  What?  A  Off  and  on,  about  half. 

3943  Q  Will  you  state  whether  or  not  any  members 
of  your  party  remarked  on  seeing  the  P-38? 

MR.  BRESS:  Objected  to  as  repetitious. 

BY  MR.  GALIHER : 

Q  — east  of  the  Airport. 

THE  COURT :  You  mav  answer  it. 

BY  MR.  GALIHER : 

Q  — circling  the  field.  A  No  one  mentioned  it,  no. 

Q  By  the  way,  have  you  any  interest  in  the  outcome 
of  this  case,  one  way  or  another?  A  No,  sir,  none  what¬ 
soever. 


3944 
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Recross  Examination 


BY  MR.  WARNER: 

Q  Mr.  Aubin,  is  it  not  a  fact,  sir,  that  in  these  few 
repairs  that  were  made  prior  to  the  accident,  that  pne 
of  these  repairs  was  the  removal  of  the  carburetor  from 
the  right  engine  of  the  P-38?  A  I  don’t  remember 
which  engine;  but  a  carburetor  was  removed  from  one 
of  the  engines,  yes,  and  reinstalled. 

Q  And  is  it  not  a  fact,  Mr.  Aubin,  that  you  instructed 
the  mechanic  who  removed  that  carburetor  to  merely 
put  it  back  on  the  engine  and  not  to  test  the  engine?  A 
It  probably  was,  yes. 

Q  He  wasn’t  allowed  to  test  the  engine  after —  A 
Well,  it  was  no  concern  of  ours  at  all,  Mr.  Warner. 

Q  Yes,  sir.  A  The  matters  of  repair. 

Q  Now,  one  last  question,  Mr.  Aubin: 

When  you  stated  that  as  you  were  standing  there  in 
the  front  part  of  the  hangar,  back  from  the  door,  and 
you  looked  out  of  the  door  approximately  half  of  the 
time,  do  you  mean  half  the  time  you  were  at  the  door, 
excluding  the  time  you  were  back  and  forth  to  the  tele¬ 
phone?  A  That  is  right,  yes,  sir — half  the  time 
3945  I  was  at  the  door. 

Q  And  neither  you  nor  any  of  the  members:  of 
your  party  were  making  any  effort  to  see  the  P-38?  A 
Not  particularly,  no. 


Clarence  J.  Stock , 

called  as  a  witness  by  counsel  for  defendant  Eastern  Air 
Lines,  and  being  iirst  duly  sworn,  was  examined  and 
testified  as  follows:  j 

i 

Direct  Examination 
BY  MR.  GALIHER : 

Q  Your  full  name  is  Clarence  J.  Stock — S-t-o-c-k?  A 
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That  is  correct. 

Q  What  is  your  address,  Mr.  Stock?  A  35-33  211th 
Street,  Bayside,  Long  Island,  New  York. 

Q  What  is  your  age?  A  Forty-eight  next  June. 

Q  What  is  your  present  occupation  and  employment, 
Mr.  Stock?  A  I  am  employed  with  the  Civil 

3946  Aeronautics  Administration  as  Chief  Airways 
Operation  Division,  Region  1,  with  headquarters 

in  New  York. 

Q  How-  long  have  you  been  employed  by  the  Civil 
Aeronautics  Administration?  A  Since  July  6,  1936. 

Q  That  is  continuously?  This  is  the  seventeenth 
year?  A  That  is  correct,  sir. 

Q  Will  you  please  tell  us  what  your  educational  back¬ 
ground  has  been,  sir?  A  Grammar  school,  high  school; 
I  had  two  years  of  specialized  college  work;  radio  engi¬ 
neering,  and  numerous  aviation  correspondence  courses. 

Q  Wlien  did  you  become  affiliated  with  the  field  of 
■aeronautics?  A  March  28,  1929. 

Q  And  where  was  that,  Mr.  Stock?  A  Cleveland, 
Ohio,  in  my  association  with  the  112th  Observation  Squad¬ 
ron  of  the  Ohio  National  Guard. 

Q  What  were  your  duties  there,  Mr.  Stock?  A  In¬ 
itially  that  was  a  part-time  engagement,  as  a  member  of 
the  National  Guard. 

In  1930,  possibly  later,  1931,  I  was  employed  by  the 
National  Guard  as  a  radio  technician. 

Q  How  long  did  you  do  that  work  and  then 

3947  what  did  you  do  next?  A  Until  June  1  of  1933, 
vrhen  I  entered  the  employ  of  the  City  of  Cleveland 

as  an  airport  traffic  controller  and  tower  operator,  in¬ 
cluding  service  at  the  Cleveland  Municipal  Airport. 

Q  Did  you  have  to  pass  a  training  course  before  you 
proceeded  to  work  at  that  airport?  A  Yes,  sir.  I  had 
participated  on  a  part-time  basis  in  work,  first  in  train¬ 
ing,  and  then  in  the  work  in  the  tower,  before  I  was 
engaged  full-time  with  the  Cleveland  tower. 
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It  was  necessary  that  I  pass  an  examination  given  at 
that  time  by  the  Federal  Communications  Commission, 
which  qualified  me  for  a  license,  radio  telephone  second 
class  aeronautical. 

Q  How  long  did  you  work  for  the  City  of  Cleveland? 
A  Three  years. 

Q  And  what  were  you  doing  for  the  City  of  Cleve¬ 
land  when  you  left  there?  A  I  was  airport  traffic  con¬ 
troller  in  the  Cleveland  Airport  with  them. 

Q  And  you  were  there  three  years?  A  Yes,  sir — 
I  think  two  years  and  eleven  months,  to  be  exact. 

Q  And  where  did  you  go  when  you  left  the 
3948  City  of  Cleveland?  A  I  left  the  employ  of  the 
City  of  Cleveland  to  enter  the  employ  of  the  Cleve¬ 
land  Airway  Traffic  Control  Center,  it  was  kno\yn  in 
those  days. 

There  was  an  interim  period  from  the  1st  of  May, 
1936,  until  July  6,  of  1936,  pending  availability  of  a 
Federal  appropriation  for  the  establishment  of  the  Fed¬ 
eral  Air  Traffic  Control  Service,  wherein  the  service  was 
provided  through  participation  of  air  carriers,  the  air¬ 
lines  which  operated  at  Newark,  Cleveland  and  Chicago, 
where  the  need  for  such  service  was  most  critical:  and 

7I 

they  pitched  in  to  pay  the  bill  until  Federal  funds  were 
available. 

Q  And  do  we  understand  it  was  not  until  the  year 
1936  when  the  Federal  Government  for  the  first  time 
established,  under  the  jurisdiction  of  the  Civil — 

MR.  BRESS:  I  object  to  the  question  as  leading. 

THE  COURT :  Of  course,  I  don’t  know  what  the  ques¬ 
tion  is.  I  am  assuming  now,  as  far  as  you  have  gone, 
probably  I  could  conclude,  as  Mr.  Bress  has  concluded, 
you  are  asking  the  witness  when  it  was  for  the  first  time 
took  over  the  control  and,  so  to  speak,  maintenance  of 
air  traffic  throughout  the  country. 

MR.  GALIHER:  Yes,  sir;  I  am. 

THE  COURT:  Is  there  anything  critical  about  that? 
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MR.  BRESS:  I  think  it  is  remote  to  any  issue 

3949  in  this  ease,  and  is  leading. 

THE  COURT:  It  may  be  relevant  with  refer¬ 
ence  to  the  qualifications  of  the  witness.  I  assume  that 
is  wdiat  the  question  is  directed  at.  Is  that  right? 

MR.  GALIHER:  Yes,  sir. 

BY  MR.  GALIHER : 

Q  Could  you  answer  that  question,  Mr.  Stock? — when 
was  it  that  the  Federal  Government,  under  the  supervi¬ 
sion  or  jurisdiction  of  the  CAA,  established  the  Federal 
Control  Tower  System,  such  as  was  in  operation  at  Wash¬ 
ington  Airport  on  November  1,  1949? 

MR.  BRESS :  I  object  to  that  as  leading. 

THE  COURT:  Can  you  agree  among  yourselves,  if 
it  is  important,  what  the  date  was?  Wasn’t  it  around 
1936? 

MR.  BRESS:  I  think  the  legislation  speaks  for  itself. 
I  don’t  know  the  date. 

THE  COURT:  That  is  -what  I  am  trying  to  get  from 
you  gentlemen,  the  date  of  its  enactment,  if  it  is  import¬ 
ant. 

MR.  BRESS:  I  don’t  know.  I  think  it  is  remote,  as 
far  as  any  issues  in  this  case  are  concerned. 

THE  COURT:  Then  I  will  permit  the  witness  to 
ans-wer  it. 

MR.  O’DONOGHUE:  The  Civil  Aeronautics  Act  was 
1938,  I  believe. 

MR.  AHERNE:  And,  prior  to  that  time,  they 

3950  were  operated  by  the  Department  of  Commerce. 

BY  MR.  GALIHER : 

Q  Is  that  correct,  Mr.  Stock?  A  The  first  entry  of 
the  Federal  Government  in  the  field  of  air  traffic  control 
occurred  in  1936. 

THE  COURT:  In  any  event,  Mr.  Stock,  you  went  to 
work  for  the  Federal  Government  in  some  capacity  hav¬ 
ing  to  do  with  aviation  in  1936.  Is  that  correct? 

THE  WITNESS :  Yes,  sir. 
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BY  MR.  GALIHER : 

Q  What  were  your  duties?  A  I  was  responsible  for 
the  control  of  air  traffic  enroute  between  terminals.  We 
are  referring  at  this  point  to  the  establishment  of  airway 
traffic  control  centers  at  Newark,  Cleveland  and  Chicago. 
I  was  initially  engaged  in  the  operation  of  the  Cleveland 
Airway  Traffic  Control  Center,  which  provided  separation 
between  aircraft  operated  enroute  between  points. 

Q  Were  you  instrumental  in  any  of  the  installations 
which  you  have  just  spoken  of?  A  Yes,  sir;  I  was. 

Q  And  how  many  of  them?  A  I  was  engaged  in 
Cleveland  in  its  first  few  months.  There  "was  a  break, 
that  was  from  May  1  to  approximately  September  17  of 
1936,  there  was  a  period  of  about  a  month  in 
3951  that  period  during  that  time  when  I  went  to  Chi¬ 
cago  to  assist  in  the  opening  of  the  Chicago  Center. 

Q  And  since  that  time  continuously  have  you  been 
engaged  in  air  traffic  control  work?  A  I  have*  been 
continuously  engaged  in  air  traffic  control  work,  which 
embraces  both  the  type  of  control  exercised  by  an  airport 
traffic  control  tower,  and  that  exercised  by  an  air  route 
traffic  control  center. 

Q  And  will  you  tell  us,  please,  what  your  present 
position  is  again?  A  As  Chief  of  the  Airways  Opera¬ 
tion  Division,  of  Region  1,  I  am  responsible  for  the  ad¬ 
ministration  and  operation  of  93  Civil  Aeronautics  Ad¬ 
ministration  facilities,  made  up  of  air  route  traffic  con¬ 
trol  centers,  air  route  traffic  control  towers,  and  com¬ 
munication  stations. 

Q  And  how  long  have  you  been  engaged  in  your  pres¬ 
ent  position?  A  In  my  present  position,  my  present 
title,  since  approximately  October  15,  1952. 

Q  In  November  of  1949  what  was  your  position,  and 
what  were  your  duties?  A  I  was  Chief  of  the  Air 
Traffic  Control  Branch,  of  Region  1,  Civil  Aeronautics 
Administration,  with  headquarters  at  New  York|  and, 
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as  such,  I  was  responsible  for  the  administration  and 
operation  of  the  airport  traffic  control  towers  and 

3952  air  route  traffic  control  centers  within  the  region. 
I  believe  there  were  32  towers  and  the  four  centers 

at  the  time. 

Q  Does  your  present  position  represent  an  advance¬ 
ment  from  the  job  you  had  in  November,  1949?  A  Yes, 
sir. 

Q  Now,  Mr.  Stock,  consider  if  you  will  this  situation: 

No.  1,  the  Washington  National  Airport  on  November 
1,  1949 ; 

No.  2,  a  plane  over  Beltsville,  Maryland,  headed  for 
Washington  National  Airport,  contacted  Washington  con¬ 
trol  tower  and  was  cleared  by  the  tower  to  enter  a  left 
traffic  pattern  for  landing  on  runway  No.  3; 

No.  3,  the  surface  wind  in  the  vicinity  of  the  tower 
was  from  the  northeast,  20  to  25  miles  an  hour.  On  its 
downwind  leg  slightly  north  or  west  of  the  field,  the 
plane  was  cleared  to  land  on  runway  3. 

Now,  with  the  conditions  which  I  have  just  outlined 
to  you  as  above,  when  was  the  plane  authorized  to  com¬ 
mence  or  start  its  landing  approach  to  runway  No.  3? 

MR.  BRESS :  Objection. 

MR.  WARNER :  Objection. 

THE  COURT:  You  may  answer  it. 

THE  WITNESS:  Upon  receipt  of  the  clearance  au¬ 
thorizing  him  to  land. 

3953  BY  MR.  GALIHER : 

Q  Now,  Mr.  Stock,  assuming  the  same  facts  and 
conditions  as  above  outlined,  except  that  traffic  was  such 
that  the  controller  wanted  the  pilot  of  that  same  plane  to 
proceed  south  of  Alexandria,  what  instruction  or  trans¬ 
mission  would  the  control  tower  operator  make  under 
those  circumstances  to  the  plane? 

MR.  BRESS:  Objection.  I  believe  the  regulation 
covers  it. 

THE  COURT:  Well,  I  am  assuming  his  answer  will 
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be  what  the  regulation  says;  and  if  it  is  not,  you  can 
cross  examine  him. 

You  may  answer. 

THE  WITNESS :  The  controller  would  have  requested 
the  pilot  to  report  over  Hunting  Creek. 

BY  MR.  GALIHER: 

Q  And  would  have  expected  him  to  continue  his  down¬ 
wind  leg  to  south  of  Alexandria?  A  Definitely. 

MR.  BRESS:  I  object  to  the  leading. 

THE  WITNESS:  That  would  be  an  indication  to  the 
pilot —  I 

MR.  BRESS:  One  moment,  please,  Mr.  Witness. 

BY  MR.  GALIHER: 

Q  WLere  is  Hunting  Creek?  A  It  is  to  the — 
3954  MR.  BRESS :  One  moment,  Mr.  Galiher.  I  have 
objected. 

THE  COURT:  Pardon  me.  I  am  at  the  moment  lost. 
Will  you  please,  Mr.  Reporter,  give  us  the  question  that 
was  objected  to.  j 

THE  REPORTER  (reading):  “Question:  And  would 
have  expected  him  to  continue  his  downwind  leg  to  south 
of  Alexandria?” 

THE  COURT:  I  will  strike  the  question  as  leading — 
and  the  answer. 

BY  MR.  GALIHER: 

Q  Where  is  Hunting  Creek?  A  Hunting  Creek  is  a 
point  south  of  Alexandria,  on  the  west  bank  of  the  Po¬ 
tomac  River,  and  is  the  point  at  which  the  pilot  would 
have  turned  from  his  base  leg  to  come  up  the  river. 

Q  If  the  controller  had  wanted  him  to  go  further 
south  as  you  have  indicated?  A  That  is  correct. 

MR.  GALIHER :  Thank  you,  sir.  That  is  all. 

MR.  O’DONOGHUE:  I  would  like  to  ask  him  some 
questions  as  my  own  witness,  Your  Honor. 

THE  COURT :  Very  well. 
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Direct  Examination 

BY  MR.  O’DONOGHUE: 

Q  Assume  a  plane  five  miles  south  of  Alex- 

3955  andria  at  approximately  4,000  feet  asks  for  land¬ 
ing  instructions,  and  is  given  a  clearance  into  a 

left  traffic  pattern  for  landing  on  runway  3.  What  course 
would  he  be  expected  to  take,  if  he  were  complying  with 
that  instruction? 

MR.  BRESS:  Objection. 

THE  COURT:  He  may  answer. 

THE  WITNESS :  He  would  fly  in  the  northerly  direc¬ 
tion,  towards  the  Washington  National  Airport,  to  pass 
over  the  eastern  portion  of  the  field,  to  a  point  at  the 
north  end  of  the  field  where  he  would  turn  left,  proceeding 
to  a  point  west  of  the  field,  where  he  would  turn  south, 
on  to  his  downwind  leg. 

BY  MR.  O’DONOGHUE : 

Q  Would  there  be  any  variation  in  his  altitude?  A 
If  the  aircraft  were  4,000  feet  over  Alexandria,  or  some¬ 
where  south  of  Alexandria,  yes,  it  would  be  normal  pro¬ 
cedure  for  him  to  descend  from  that  altitude  to  twelve 
to  fifteen  hundred  feet,  keeping  his  flight  in  the  airport 
pattern  around  the  field  at  approximately  1200  feet. 

Q  If  subsequent  instructions  were  given  to  him,  which 
were  not  receipted  for,  what  course  would  he  be  expected 
to  pursue? 

MR.  BRESS:  Objection. 

MR.  WARNER :  Objection. 

THE  COURT:  He  may  answer. 

3956  THE  WITNESS:  He  would  be  expected  to  fol¬ 
low  the  last — 

MR.  BRESS:  One  moment,  Mr.  Witness. 

If  the  Court  pleases,  the  objection  to  this  question  is 
that  I  don’t  believe  it  is  understandable.  The  witness 
apparently  can  answer  it,  but  I  don’t  understand  it. 

THE  COURT :  Let  us  go  back  to  the  $64  question  that 


1825  A 


we  have  had  crop  up  once  in  a  while — 

Does  the  witness  understand  the  question? 

THE  WITNESS:  Yes,  sir;  I  do. 

THE  COURT:  Predicated  upon  your  experience  and 
functioning,  as  you  have  been  functioning  over  the  last, 
certainly,  three  or  four  years  in  the  official  capacity  in 
which  you  have  been  functioning? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  Do  you  understand  the  question? 

THE  WITNESS :  Yes,  sir. 

THE  COURT:  And  you  can  answer  it? 

THE  WITNESS :  Yes,  sir. 

MR.  BRESS:  Well,  what  is  the  question? 

THE  COURT:  Well? 

MR.  BRESS:  You  see,  the  question  was,  what  if  the 
subsequent  instruction  is  given — 

THE  COURT :  And  they  were  not  receipted  for, 
what  would  the  pilot  be  expected  to  do? 

3957  MR.  BRESS:  Irrespective  of  what  the  instruc¬ 
tion  is? 

MR.  O’DONOGHUE :  That  is  right. 

THE  COURT:  If  subsequent  instructions  were  given, 
and  not  receipted  for,  irrespective  of  what  they  were,  and 
previous  instructions  of  the  character  indicated  having 
been  given,  subsequent  instructions  not  being  followed, 
not  matter  what  they  were,  what  would  the  pilot  be  ex¬ 
pected  to  do — I  assume  with  reference  to  his  course? 

MR.  O’DONOGHUE:  Yes,  Your  Honor. 

THE  COURT :  Predicated  upon  your  experience  as  an 
air  control  traffic  officer. 

THE  WITNESS:  He  would  be  expected  to  follow  the 
last  clearance  which  he  had  acknowledged. 

BY  MR.  O’DONOGHUE : 

Q  And  does  that  mean  that  under  those  circumstances 
you  would  expect  him  to  follow — 

MR.  BRESS:  Objected  to  as  leading,  if  the  Court 
pleases. 
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BY  MR.  O’DONOGHUE : 

Q  — that  course  which  you  previously  testified  to  in 
answer  to  my  first  question? 

THE  COURT:  He  may  answer  it. 

THE  WITNESS :  Yes,  I  would. 

BY  MR.  O’DONOGHUE : 

Q  Now,  if  he  pursued  the  course  you  outline, 

3958  but  continued  below  1200  feet,  what  is  the  earliest 
stage  at  which  it  can  be  determined  that  he  is  not 

following  the  instructions? 

MR.  BRESS :  Objection. 

THE  COURT :  You  may  answer. 

THE  WITNESS:  If  he  proceeded  below  1200  feet, 
following  that  course,  it  would  be  at  the  time  that  it  be¬ 
came  evident  that  he  was  proceeding  substantially  below 
1200  feet. 

MR.  BRESS:  I  move  that  the  answer  be  stricken. 
THE  COURT:  It  may  stand. 

MR.  O’DONOGHUE:  I  have  no  further  questions. 

Cross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Stock,  you  say  you  are  employed  in  the  control 
tower  in  New  York?  Is  that  correct,  sir?  A  No,  sir; 
I  did  not. 

Q  Where  is  your  office?  A  The  Federal  Building, 
at  Idlewild,  New  York  International  Airport. 

Q  And  not  in  the  control  tower?  A  No,  sir. 

Q  How  many  control  towers  are  under  your  supervi¬ 
sion?  A  There  are  30  towers,  and  seven  combined  tow¬ 
ers  and  stations. 

3959  Q  So,  approximately  37?  A  Yes,  sir. 

Q  When  did  you  come  to  New  York  from  Cleve¬ 
land?  A  I  moved  from  Cleveland,  through  the  growth 
of  the  air  traffic  control  activity  of  the  Federal  Govern¬ 
ment,  from  Cleveland  to  New  York  in  September  of 
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1936 ;  to  Oakland,  California,  with  the  opening  of  the 
Oakland  Center  in  the  spring  of  1937. 

Q  When  did  you  come  to  New  York?  A  I  moved 
from  a  Washington  office  to  New  York  January  1,  1949. 

Q  You  came  to  New  York —  A  Correction.  Janu¬ 
ary  1,  1944.  I  am  sorry.  j 

Q  And  at  that  time  you  were  concerned  with  air  route 
traffic  control  primarily?  A  No,  sir.  I  was  concerned 
with  both  air  route  and  airport,  as  chief  of  the  Air  Traf¬ 
fic  Control  Branch. 

Q  Did  you  ever  have  any  experience  as  a  control  tower 
operator?  A  Yes,  sir,  I  did,  and  so  testified. 

Q  Where?  A  In  Cleveland,  Ohio.  j 

Q  And  that  is  the  only  place  where  you  had  any  ex¬ 
perience  as  an  air  traffic  control  operator?  A  That  is 
the  only  place  in  which  I  was,  in  my  capacity, 
3960  function,  was  exactly  as  an  airport  traffic  control 
tower  operator. 

Subsequently,  during  two  years  and  15  months  in  the 
Washington  office  of  the  Civil  Aeronautics  Administration, 
the  function  of  my  office  at  that  time  was  as  airport  con¬ 
trol  inspector  at  large,  dealing  with  air  traffic  control 
problems  in  establishments  throughout  the  country. 

Q  Now  that  you  have  finished,  the  answer  to  my 
question  is  that  the  only  time  you  have  ever  worked  as 
an  airport  traffic  control  operator  was  Cleveland?  Is  that 
not  correct?  A  That  is  correct. 

Q  Is  there  or  was  there  on  November  1,  1949,  a  traf¬ 
fic  pattern  in  effect  for  National  Airport?  A  Yes,  there 
was. 

Q  A  prescribed  traffic  pattern?  A  A  pattern,  yes. 

Q  It  was  a  prescribed  pattern,  was  it  not?  A  That 
is  correct. 

Q  A  pattern  adopted  by  the  Civil  Aeronautics  Ad¬ 
ministration,  for  the  orderly  flow  and  safe  flow  of  traffic 
landing  at  Washington  National  Airport?  A  That  is 
correct. 
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Q  I  show  you  Plaintiff’s  Exhibit  No.  7.  Is  that  a 
copy  of  the  traffic  pattern,  approach  and  landing  pattern, 
Washington  National  Airport?  A  That  appears 

3961  to  be  an  exact  copy,  a  true  copy,  of  the  pattern. 

Q  And  are  these  instructions,  instructions  that 
accompany  that  pattern?  A  Yes,  sir;  they  appear  to 
be  the  exact  instructions. 

Q  And  the  same  is  true  of  Defendant  Bridoux  Exhibit 
No.  10,  the  takeoff  and  departure  pattern?  A  Yes,  sir; 
I  believe  that  is  correct. 

Q  And  the  instructions  for  that,  also?  A  Yes. 

Q  Now,  sir,  I  see  on  this  pattern  a  series  of  solid 
black  lines,  and  a  series  of  broken  lines-  And  by  the 
legend  at  the  bottom  it  is  indicated  that  the  solid  lines 
are  standard  and  the  broken  lines  by  request.  Would 
you  explain  what  is  meant  by  those  two  different  lines 
or  series  of  lines?  A  Well,  I  think  they  mean  just  what 
you  have  indicated  or  read  them  to  me.  The  solid  lines 
were  standard  and  the  broken  lines  by  request. 

Q  By  request,  from  whom?  A  It  would  suggest  by 
request  from  the  pilot. 

Q  It  would  suggest.  Is  it  not  a  fact  that  the  pilot 
must  request  the  use  of  these  dotted  black  lines?  A 
No,  sir;  it  is  not. 

Q  Or — excuse  me — the  tower,  of  course,  could 

3962  authorize  it?  A  That  is  correct — could  authorize 
the  use  of — 

Q  These  black  lines?  A  Of  the  broken  lines,  or  any 
other  line,  any  other  flight  path. 

Q  All  right,  sir.  Fine.  Would  you  tell  me  briefly, 
in  accordance  with  that  landing  and  approach  pattern, 
what  the  landing  and  approach  pattern  standard  one  is 
for  runway  3?  A  The  pattern  indicated  on  this  chart, 
for  the  use  of  runway  3,  with  the  black  line,  as  illustrated 
by  the  black  line,  is  one  which  the  use  of  the  word  “stand¬ 
ard”  is  intended  to  be — 

Q  Sir,  you  have  testified,  I  believe,  that  this  is — 
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MR.  GALIHER:  May  I  respectfully  request  that  the 
witness  be  permitted  to  finish  that  answer  he  was  just 
giving  when  Mr.  Warner  just  interrupted? 

MR.  WARNER :  The  witness’  answer  is  not  responsive 
to  my  question. 

THE  COURT:  The  witness  has  not  had  an  opportu¬ 
nity  to  give  his  answer,  and  I  can’t  determine  whether 
it  is  responsive  or  not,  until  the  answer  is  given. 

MR.  WARNER :  My  question  is  to  describe  the  pat¬ 
tern  that  is  standard  and  that  is  described  as  the  standard 
on  here. 

3963  THE  COURT :  I  understand  your  question.  You 
don’t  have  to  repeat  it  with  emphasis  to  me. 

MR.  WARNER:  Excuse  me,  Your  Honor. 

BY  MR.  WARNER: 


Q  Well,  will  you  continue?  A  Continuing,  the  pat¬ 
tern  which  has  been  shown,  illustrated  on  this  chart  with 
a  solid  black  line,  is  a  standard  pattern  for  the  informa¬ 
tion  and  the  guidance  of  pilots  approaching  the  Wash¬ 
ington  National  Airport,  and  serves  as  such  standard,  in 
the  absence  of  specific  air  traffic  control  instructions  which 
prescribe,  which  may  prescribe,  another  pattern. 

The  lines  as  illustrated  on  this  chart,  the  aircraft  pro¬ 
ceeding  from  the  downwind  leg,  if  he  were  coming  from 
directly  north,  or  from  across,  if  he  were  coming  down 
from  the  northeast,  he  would  fly  westerly,  passing  to 
the  north  of  the  Washington  National  Airport,  turning 
to  the  south,  into  the  downwind  leg  I  just  mentioned; 
proceed  or  continue  south  to  pass  to  the  south  of  Alex¬ 
andria,  coming  out  over  the  Potomac  in  the  vicinity  of 
Hunting  Creek;  to  proceed  up  the  Potomac  to  a  point 
which,  although  it  is  not  illustrated  on  this  chart,  or  not 
so  indicated,  would  be  abeam  the  Pepco  power  plant,  turn¬ 
ing  left  and  again  right,  lining  up  with  the  runway.  \ 

Q  Would  you  call  that  an  S-tum  in  .there? 
3964  A  Apparently,  yes~ 


Q  This  Pepco  plant  instruction  you  were  refer- 
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ring  to  is,  however,  contained  in  the  instructions  which 
are  contained  generally  on  the  back  of  this  pattern?  Is 
that  not  correct,  sir?  A  Yes,  it  is. 

Q  Now,  one  thing  you  omitted  to  describe  was  the 
path  that  a  plane  approaching  from  the  northeast  would 
follow  in  passing  to  the  north  of  the  Airport,  in  order 
to  get  to  their  downwind  leg.  A  I  had  reference  to 
that  wdien  I  said,  when  I  spoke  of  an  aircraft  which  might 
be  approaching  Washington  National  Airport  from  the 
northeast,  which  would  pass  to  the  east  of  the  Capitol 
Building  area,  along  or  just  to  the  northwest  of  the 
Anacostia  River,  to  a  point  approximately  due  east  of 
the  Washington  Monument,  at  which  point  he  would  turn 
westerly  passing  between  the  Washington  National  Air¬ 
port  and  the  Washington  Monument,  making  a  left  turn 
west  of  the  Airport  into  the  downwind  leg. 

Q  How  would  he  fly  or  how  should  he  fly  in  regard 
to  the  Pentagon? 

THE  COURT:  I  am  just  a  little  bit  confused  myself 
here,  Mr.  Warner.  I  understood  the  witness  to  testify 
that  the  so-called  standard  pattern  was  for  the  guidance 
of  pilots  approaching  Washington  from  the  north. 
3965  Is  that  right? 

THE  WITNESS:  It  was  not  my — yes,  it  was, 
in  view  of  the  fact  that  the  question  related  to  a  landing 
on  runway  3. 

THE  COURT:  That  is  right.  That  is  the  only  thing 
we  are  concerned  with,  isn’t  it? 

MR.  WARNER :  Yes,  sir. 

BY  MR.  WARNER : 

Q  I  want  to  know  what  the  plane’s  course  would  be, 
according  to  this  pattern,  when  at  a  point  north  of  the 
Airport,  in  relation  to  the  Pentagon  Building.  A  That 
is  not  specified  and  is  not  fixed,  just  as  the  exact  track 
over  the  ground  is  not  fixed  when  an  aircraft  is  flying  in 
a  traffic  pattern.  A  traffic  pattern  is  just  that.  It  is 
necessarily  flexible  as  to  size. 
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Q  Yes,  sir.  As  far  as  these  lines  shown  here,  where 
did  they  proceed,  in  relation  to  the  Pentagon?  A  The 
line  which  is  shown  here  and  which  is  an  illustration  of 
the  desired  pattern,  passes  to  the  north  of  the  Pentagon, 
and  makes  a  turn  to  the  west  of  it  to  the  south. 

Q  Yes,  sir.  Isn’t  the  information  contained  on  this 
pattern  general  information  that  would  enable  a  transient 
or  unfamiliar  pilot  to  come  in  and  follow  the  standard 
pattern  in  his  approach  at  National  Airport?  A  Yes, 
sir;  it  would  enable  him  to  follow  the  pattern. 

3966  Q  Yes,  sir.  And  the  landmarks  that  are  iden¬ 
tified  on  that  pattern  are  the  landmarks  which 

would  be  helpful  to  him  in  following  that  pattern?  A 
They  would  serve  as  a  guide.  The  principal  landmark 
and  reference,  of  course,  is  the  Airport. 

Q  Yes,  sir. 

THE  COURT:  Do  I  understand  you  to  say  that  the 
pattern  is  merely  informational?  Isn’t  there  anything 
compelling  about  it? 

THE  WITNESS:  Yes,  Your  Honor,  it  is.  There  is 
something  compelling  about  it.  But  I  am  endeavoring  to 
illustrate  or  emphasize  that  the  pattern  is  just  that,  if  you 
will  pardon  the  analogy. 

THE  COURT :  I  understood  you  to  say — I  don’t  want 
to  interrupt — but  I  want  to  get  it  correctly  in  my :  own 
mind. 

I  understood  you  to  say  that  w’hile  the  standard !  pat¬ 
tern  has  been  prescribed,  still  there  is  a  great  deal  of 
flexibility  to  it,  that  is,  within  the  pattern  itself  there  is 
a  great  deal  of  flexibility. 

•  In  other  words,  no  specific  line  of  approach  over  the 
ground,  so  to  speak,  is  fixed  for  the  craft  coming  in;  but 
the  craft,  I  understood  you  further  to  say — at  least  I 
drew  the  inference — that  the  pattern  is  compelling  in  the 
sense  that  generally  it  must  be  complied  with.  i 

Now  by  your  answer  to  Mr.  Warner’s  question, 

3967  you  have  indicated  that  it  is  purely  informational. 
I  am  trying  to  find  out  which  is  the  situation.  Is  it 
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a  combination  of  both,  or  is  it  merely  informational? 

THE  WITNESS:  It  is  compelling,  until  the  pilot  has 
received  Air  Traffic  Control  clearance  and  instructions 
which  prescribe  another  pattern  or  a  different  type  of 
pattern. 

THE  COURT:  Then  your  answer  is,  as  I  take  it,  that 
a  pilot  in  entering  from  the  northeast,  without  any  con¬ 
tact  with  the  tovrer  or  the  tower  having  any  contact  with 
him — or,  let  us  put  it  this  way — he  having  no  contact  with 
the  tower,  that  is  what  he  must  do? 

THE  WITNESS:  That  is  right. 

THE  COURT:  But  if  he  has  contact  with  the  tower, 
or  the  tower  contact  with  him,  the  pattern  may  be  varied, 
depending  upon  his  request,  if  they  see  fit  to  grant  it,  or 
their  order,  if  they  see  fit  to  give  it? 

THE  WITNESS:  That  is  correct,  sir. 

BY  MR.  WARNER : 

Q  There  must  be  such  request  or  order,  shall  we  say, 
to  deviate  from  this  pattern?  A  That  is  correct. 

Q  And  to  go  back  to  these  landmarks  I  was  referring 
to  here,  when  the  solid  line  goes  south  of  Alexandria,  that 
means  that  the  plane  should  go  south  of  Alexandria, 
3968  in  following  the  pattern?  A  In  that  particular 
situation,  it  is  of  course  related  to  the  noise  abate¬ 
ment  factors  and  the  patterns  are  routed  that  way  to 
avoid  flight  over  congested  areas. 

Q  And,  by  the  same  token,  when  the  line  goes  north 
of  the  Pentagon,  that  would  indicate  that  the  pattern 
goes  to  the  north  of  the  Pentagon?  A  No,  not  neces¬ 
sarily.  As  an  illustration,  if  there  were  a  small  aircraft, 
following  this,  using  this  same  pattern,  he  might  well 
pass  to  the  south  of  the  Pentagon  and  continue  a  pat¬ 
tern  flight,  consistent  with  this  pattern,  but  much  closer 
to  the  Airport. 

0  But  he  would  in  substance  follow  everything  about 
the  pattern?  A  He  would  follow  the  pattern,  but  not 
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necessarily  the  path  over  the  ground  that  is  illustrated. 
It  would  be  impossible,  certainly  impracticable,  to  illus¬ 
trate  on  charts  all  the  conceivable,  legitimate,  safe  pat¬ 
terns. 

Q  Mr.  Stock,  have  you  ever  piloted  a  plane  in  for 
landing  at  National  Airport?  A  No,  I  have  not. 

Q  Have  you  ever  given  instructions  to  a  plane  land¬ 
ing  at  National  Airport?  A  No,  I  have  not. 

Q  You  mentioned,  I  believe,  in  your  direct  ex- 
3969  amination,  the  word  “Hunting  Creek” — “Hunting 
Creek.”  A  Yes,  I  have  used  that  term. 

Q  Now,  is  Hunting  Creek  shown  on  this  pattern,  as 
such?  A  It  is  not  marked  on  this  pattern.  It  is  indi¬ 
cated  on  aeronautical  charts. 

Q  It  is  not  marked  on  this  pattern?  A  That  is  cor¬ 
rect. 

Q  Now,  is  this  what  you  mean  by  an  aeronautical 
chart? — “Local  Aeronautical  Chart”?  A  Yes,  sir.  ; 

THE  COURT:  Now,  for  the  record,  you  are  showing 
the  witness  what,  please? 

MR.  WARNER :  Excuse  me — Plaintiff’s  Exhibit :  No. 


4. 

BY  MR.  WARNER: 

Q  Could  you  find  Hunting  Creek  on  there?  A  No, 
sir;  I  don’t  see  it  on  here. 

Q  Then  you  were  mistaken  when  you  said  it  is  identi¬ 
fied  on  aeronautical  charts?  A  So  this  chart  would  in¬ 
dicate. 

THE  COURT:  You  mean  mistaken  as  to  this  chart? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  Is  that  important,  Mr.  Warner — Hunt¬ 
ing  Creek? 

MR.  WARNER:  Yes,  sir;  I  think  it  is  very  import¬ 
ant.  I 

3970  I  would  like  to  have  this  marked  as  Defendant 
Bridoux’  next  exhibit. 

(A  sectional  aeronautical  chart  was  marked  for  identi- 
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fication  as  Defendant  Bridoux  Exhibit  13.) 

BY  MR.  WARNER: 

Q  I  show  you  this  further  chart,  which  I  believe  is 
also  a  sectional  aeronautical  chart,  and  ask  you  if  Hunt¬ 
ing  Creek  is  identified  on  this  one.  A  No,  sir;  it  does 
not  appear  to  be  on  this  one. 

Q  I  believe  this  was  the  chart  in  effect  on  November 
1,  1949.  Is  that  not  correct,  sir?  A  I  could  not  be  sure. 
This  one  is  dated  April  21,  1947. 

Q  You  don’t  know  for  sure  whether  it  is  or  not?  A 
I  rather  doubt  that  it  was  current  in  1949. 

Q  The  date  on  this  is  August  12,  1952.  It  is  not 
shown  on  either  of  these  two  charts — either  Defendant’s 
Exhibit  13  or  Plaintiff’s  Exhibit  No.  4. 

Now,  I  believe  you  stated,  sir,  that  a  pilot,  when  he 
was  on  his  downwind  leg,  if  he  were  going  to  proceed 
south  of  Alexandria,  he  would  be  told  to  check  over 
Hunting  Creek?  A  Yes,  I  did. 

Q  Now  I  ask  you,  sir,  how  a  pilot,  who  was  not  fa¬ 
miliar  with  the  territory  surrounding  National  Airport, 
could  possibly  identify  hunting  Creek?  A  In  re- 
3971  spect  to  any  given  airport,  particularly  a  large 
terminal  airport  such  as  Washington,  there  are  a 
considerable  number  of  pilots  who  operate  in  and  out  of 
such  airports  regularly — the  air  carriers  pilots,  plus 
certain  private  aircraft  and  corporation  aircraft. 

Q  Mr.  Stock,  I  certainly  don’t  want  to  interrupt  you, 
sir;  but  my  question  was  certainly  not  with  respect  to 
people  who  operate  frequently,  but  to  those  who  come 
for  the  first  time  or  only  very  occasionally.  A  I  am 
coming  to  that,  and  endeavoring  to  establish  for  your 
information  the  distinction.  Those  aircraft  which  oper¬ 
ate  regularly  or  frequently  from  such  an  airport  are 
generally  rather  well  known  to  the  tower  controllers,  by 
identification  of  the  aircraft. 

Aircraft  which  are  not  known,  the  identification  num¬ 
bers  of  which  are  not  familiar,  in  respect  to  such  air- 
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craft  approaching  the  terminal  airport,  the  controller 
very  frequently  volunteers  information  regarding  land¬ 
marks  or  any  information  which  may  be  of  assistance  to 
the  pilot  not  familiar  with  operation  in  the  vicinity  of 
the  terminal. 

In  such  case  the  advice  from  the  controller,  the  re¬ 
quest  from  the  controller  would  be  to  extend  downwind 
leg,  make  base  leg  south  of  Alexandria — not  necessarily 
in  that  case  mentioning  Hunting  Creek,  where  it  might  not 
be  known  to  the  pilot. 

3972  But  that  same  type  of  clearance,  to  extend  down¬ 
wind  leg  and  make  base  leg  south  of  Alexandria, 

would  bring  the  aircraft  over  the  Potomac  River,  in  the 
vicinity  of  Hunting  Creek. 

Q  So  if  the  instruction  were  given  as  Hunting  Creek, 
the  newcomer,  so  to  speak,  would  have  to  call  back  to 
the  tower  and  say,  “Now,  would  you  tell  me  where  Hunt¬ 
ing  Creek  is?” — or  words  to  that  effect,  and  then  you 
would  have  to  retransmit  a  new  communication  to  him? 
A  Yes,  if  the  pilot  didn’t  know  it  and  were  not  recog¬ 
nized  as  a  stranger.  i 

Q  Is  it  not  a  fact,  sir,  that  if  a  pilot  is  flying  in  ac¬ 
cordance  with  the  standard  pattern,  it  is  not  necessary 
to  give  him  any  such  check  points;  that  he  is  going  to 
fly  in  accordance  with  the  pattern,  and  he  knows  what  he 
is  supposed  to  do?  A  I  am  afraid  we  have  a  different 
concept  as  to  what  is  the  standard  pattern. 

Q  Well,  I  am  speaking  of  the  only  one  that  I  know 
of,  the  one  I  have  shown  you  here  today,  the  one  which 
you  have  identified  as  the  standard  pattern.  A  If  you 
are  referring  to  the  black  line,  the  pattern  for  runway 
3  extending  to  the  south  of  Alexandria — 

Q  Yes,  sir.  A  The  answer  is  yes.  ; 

3973  Q  Thank  you. 

Now,  sir,  let  us  assume  for  an  example  that  a 
plane  is  coming  in  from  the  northeast  on  airway  amber  7, 
I  believe  it  is  called,  down  from  Baltimore  to  Washington, 
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and  he  contacts  the  tower  over  Beltsville  and  he  is  at  that 
point  given  clearance  to  land.  What  would  you  expect 
him  to  do?  A  I  would  expect  him  to  follow  the — I  am 
not  certain  whether  you  included  in  your — 

Q  For  runway  3.  A  — in  your  question  that  he  was 
cleared  into  a  left  traffic  pattern. 

Q  I  said  cleared  to  land,  at  Beltsville,  if  he  would  be. 
A  He  wouldn’t  be  cleared  to  land  at  Beltsville,  without 
having  been  given  information  as  to  pattern  in  use. 

Q  Is  it  not  a  fact,  sir,  that  the  left-hand  pattern  is 
always  in  use,  unless  there  is  a  special  request  or  au¬ 
thorization  not  to  use  it?  A  This  might  be  that  strange 
pilot  who  doesn’t  know  that  it  is  always  in  use,  because 
of  the  proximity  of  the  military  fields.  So  the  pattern 
would  be  specified. 

Q  But  the  International  Agreement  which  was  put 
into  effect,  I  believe,  somewhere  around  1940  or  a  year 
or  two  prior  thereto,  wasn’t  it  established  that  a  left- 
hand  pattern  would  be  a  standard  pattern  for  all 
3974  airports  throughout  the  world?  A  Yes,  it  is  the 
standard  pattern,  provided  that  there  isn’t  in¬ 
structions  or  proximity  of  other  airports — 

Q  Provided  there  is  no  instruction  to  the  contrary — 
isn’t  that  correct,  sir?  A  That  is  correct. 

Q  When  may  an  approaching  airplane  be  cleared  to 
land?  At  what  point  on  his  normal  or  general  approach 
in  the  pattern  ?  A  That  depends  entirely  upon  the 
traffic  situation  which  exists  at  the  time.  It  may  be  earlier 
or  it  may  be  later. 

Q  Is  it  not  a  fact,  sir,  that  an  approaching  aircraft 
is  not  generally  cleared  to  land  until  he  has  turned  from 
his  base  leg  into  his  final  leg,  and  both  the  pilot  and  the 
tower  can  see  that  the  airway  between  him  and  the  land¬ 
ing  strip  is  clear?  A  No. 

Q  It  is  not.  When  are  they  normally  cleared  to  land? 
A  I  say  again,  it  depends  entirely  upon  the  traffic  situ¬ 
ation  which  exists  at  the  time  of  the  particular  operation. 
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The  operation  of  aircraft  particularly — it  is  generally 
true  in  the  movement  of  air  traffic  and  particularly 

3975  in  the  vicinity  of  an  airport — is  a  continuous  prob¬ 
lem  in  space,  time  and  motion.  And  the  controller 

determines  by  a  continuous  solution  of  the  problems  of 
space  and  time  and  motion,  the  sequence  of  the  landings 
which  will  occur  as  the  aircraft  are  spaced  in  the  traffic 
pattern.  And  that  is  a  primary  reason  why  in  the  in¬ 
terests.  of  safety  it  is  impracticable  for  aircraft  to  proceed 
along  an  exact  track  drawn  on  the  map,  because  there 
must  be  flexibility  to  permit  the  spacing  of  aircraft. 

Q  But  in  that  spacing,  the  aircraft  generally  follow 
the  pattern?  A  The  pattern,  yes. 

Q  And  if  there  is  one  aircraft  in  the  pattern,  then 
all  other  aircraft  within  the  control  zone  should  also  be 
in  the  pattern?  A  I  am  afraid  I  can’t  answer  that 
question. 

Q  Isn’t  the  pattern  designed,  sir,  so  that  any  plane 
can  enter  the  pattern,  fly  in  it,  know  where  the  planes 
are  ahead  of  him,  so  he  can  see  them  right  ahead  of  him? 

He  knows  “I  have  got  to  come  here,  fly  down  here,  go 
here,  and  come  back  up,”  that  that  is  a  specific  pattern, 
and  he  knows  if  he  is  doing  that,  he  will  see  any  plane 
that  is  ahead  of  him,  and  any  plane  behind  him  will  see 
him — and  that  is  your  normal  flow  of  traffic  around  the 
Airport?  A  That  is  the  objective  in  establishing  the 
standard,  left  turn,  rectangular  traffic  pattern. 

3976  Q  Yes,  sir.  It  is  the  whole  basic  purpose  be¬ 
hind  having  patterns,  is  it  not,  sir?  A  Patterns, 

yes. 

Q  Yes,  sir.  Now,  one  last  question,  Mr.  Stock: 

When  a  traffic  control  tower  operator  at  an  airport 
transmits  a  message  to  an  airplane,  and  he  receives  no 
acknowledgment  to  this  message,  what  does  that  mean 
to  him  and  what  should  he  do?  A  It  means  to  him 
that  immediately  he  has  had  no  acknowledgement  and 
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therefore  it  is  an  open  question  as  to  whether  the  pilot 
has  declined  to  reply  or  whether  he  has  heard  the  clear¬ 
ance  or  instruction  or  the  message,  whether  he  has  heaxd 
it  and  intends  to  comply,  intends  to  acknowledge  it,  but 
hasn’t  quite  gotten  around  to  it. 

Q  So  we  have  answered  what  it  means  to  him.  Now, 
what  must  he  do!  A  The  pilot  or  the  controller? 

Q  The  controller.  The  pilot  has  not  received  this 
communication,  or  at  least  you,  as  the  control  tower  oper¬ 
ator,  don’t  know  that  he  has.  A  In  normal  practice, 
repeat  it,  depending  once  again  upon  the  exact  situation 
prevailing  at  the  moment. 

Q  So  you  repeat  it  and  still  don’t  get  an  acknowledge¬ 
ment.  Then  what  do  you  do?  A  That  depends 

3977  upon  the  situation  as  it  prevails  at  the  time. 

•  •  *  * 

Q  A  plane  is  coming  in  towards  the  Airport.  You 
transmit  to  him  and  he  doesn’t  acknowledge  it.  You 
transmit  to  him  again  and  he  doesn’t  acknowledge.  What 
do  you  do?  A  You  are  asking  me  to  presuppose  con¬ 
ditions  which  may  not  exist  at  that  time.  And  what  ac¬ 
tion  I  would  take  as  a  controller,  or  what  'action  I  would 
expect  a  controller  to  take,  would  be  dependent  upon  the 
circumstances  which  prevailed,  as  to  weather,  traffic 
conditions — conditions  in  the  air  and  conditions  on  the 
ground. 

Q  Let  us  assume  there  are  no  traffic  conditions  at 
all;  that  the  weather  is  15  miles  visibility,  ceiling  of 
6,000  or  6500  feet,  and  the  plane  is  coming  in. 

3978  A  Well,  where  is  he  coming  from?  What  is  the 
wind  direction  and  velocity? 

Q  The  same  conditions  that  existed  on  November  1, 
1949,  as  outlined  to  you  by  Mr.  Galiber. 

THE  COURT:  With  reference  to  the  same  facts? 

MR.  WARNER:  The  same  physical  facts. 

THE  COURT:  How  about  the  same  facts  with  refer- 
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ence  to  traffic  of  other  planes? 

MR.  WARNER:  I  said  no  traffic  to  be  considered 
in  this  question. 

MR.  O’DONOGHUE:  I  don’t  think  that  would  meet 
the  factual  situation,  Your  Honor. 

THE  COURT:  We  are  not  concerned  with  a  situa¬ 
tion  involving  no  traffic.  j 

MR.  WARNER:  Just  a  moment,  please,  Your  Honor. 

No  further  questions. 

Thank  you,  Mr.  Stock. 

Cross  Examination 
BY  MR.  BRESS : 

Q  Do  I  understand  correctly  that  Mr.  Tigner!  and 
Mr.  Union  were  both  men  working  under  you  on  No¬ 
vember  1,  1949?  A  Yes,  sir. 

Q  Do  I  understand  that  immediately  following  this 
crash  you  vrere  informed  in  New  York  and  you  came 
down  right  away?  A  That  is  correct. 

3979  Q  Do  I  understand  that  on  that  day  when  you 
came  down,  you  immediately  went  into  conference  j  with 
the  men  who  were  in  the  tower  at  the  time  of  the  crash? 
A  That  is  correct. 

Q  Did  you  meet  with  them  late  into  the  night  on 
November  1st?  A  I  don’t  recall  just  wiiat  the  hours 
w’ere.  I  did  meet  with  them,  and  it  was  through  the 
evening. 

Q  Did  you  participate  in  any  review  of  drafts  of 
statements  being  prepared  by  the  tower  men?  A  I  did. 

Q  Did  you  make  corrections  in  those  statements?  A 
No,  T  did  not. 

Q  Did  anvone  else,  with  you  or  in  your  presence,  make 
changes  in  the  statements?  A  I  think  perhaps  I  can 
clarify — 

0  Just  answer  my  question  right  now,  and  you  will 
have  all  the  chance  in  the  world  to  clarify.  A  Will  you 
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repeat  it,  please? 

THE  COURT :  Did  anybody  else  in  your  presence 
or  by  your  direction  make  any  changes  in  the  state¬ 
ments? 

MR.  BRESS:  That  is  correct. 

THE  WITNESS:  No. 

BY  MR.  BRESS : 

3980  Q  How  did  make  changes  or  direct  changes  to 
be  made?  A  Any  changes  that  were  made,  if 
changes  were  made,  were  at  the  instigation  or,  rather, 
were  made  by  the  individuals  who  prepared  the  state¬ 
ments. 

Q  You  understood  my  earlier  question  when  I  asked 
you  were  any  changes  in  the  statements  suggested  by 
you  or  by  anyone  in  your  presence?  I  had  the  impres¬ 
sion  that  you  said  yes.  Do  you  mean  by  that — 

MR.  O’DONOGHUE :  I  think  your  impression  is 
wrong.  He  certainly  said  no. 

BY  MR.  BRESS : 

Q  Do  you  mean  by  that,  the  man  himself  who  pre¬ 
pared  the  draft  suggested  the  changes? 

MR.  O’DONOGHUE:  I  object  to  that  question.  It  is 
not  based  upon  what  this  witness  has  said  at  all. 

THE  COURT:  Of  course,  it  is  outside  the  scope  of 
the  direct  examination.  That  is  No.  1.  That  is  a  very 
grave  disability.  However,  you  may  inquire. 

Were  any  changes  made  in  these  statements  made  by 
any  individual?  Did  you  make  any  changes? 

THE  WITNESS :  I  did  not  make  any  changes. 

THE  COURT :  Did  you  suggest  that  these  statements 
be  changed  in  any  way  to  conform  to  a  certain  type  of 
statement,  or  anything  of  that  character? 

THE  WITNESS:  No,  sir;  I  did  not. 

3981  If  you  would  like  to  have  me  clarify  it? 

THE  COURT:  Yes. 

THE  WITNESS:  I  could  save  some  time.  It  is  a 
part  of  my  function,  both  as  Chief  of  the  Air  Traffic 
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Control  Branch,  which  was  the  situation  at  the  time  of 
this  accident  on  November  1,  1949,  and  today  as  Chief 
of  ,the  Airways  Operation  Division,  that  when  there  is 
an  incident  of  this  sort,  an  accident,  to  proceed  to  the 
location  of  the  facility  wherein  and  from  which  records, 
statements  and  transcriptions  will  be  desired  by  the 
Civil  Aeronautics  Board,  and  to  participate  in  the  de¬ 
velopment  of  the  transcripts,  the  copying  of  records,  and 
the  development  and  preparation  of  the  statements,  pro¬ 
curing  them  and  turning  them  over  to  the  Civil  Aero¬ 
nautics  Board. 

In  that  connection  I  do  discuss  with  the  personnel  who 
are  on  duty  their  knowledge  of  the  incident  and  its  time 
sequence,  and  review  the  statements  or  drafts  which  they 
are  preparing  for  submission  to  the  Civil  Aeronautics 
Board — the  desire,  the  proper  objective,  being  to  furnish 
to  the  Board  the  most  complete  and  at  the  same  time  con¬ 
cise  record  possible. 

In  that  connection,  if  in  discussing,  reading  the  state¬ 
ment  being  prepared  by  the  controller,  and  seeing  that 
he  has  said,  ‘‘I  saw  the  aircraft  over  the  Washington 
Monument” — but  in  the  verbal  relation  of  what  he 
3982-  had  said  to  me,  it  develops  that  he  didn’t  mean  the 

3990  aircraft  'was  directly  over  the  Washington  Monu¬ 
ment,  but  it  was  on  a  line  of  sight  out  of  the  cross 

and  beyond  the  Washington  Monument,  and  perhaps  ap¬ 
peared  to  be  five  or  six  or  seven  miles  beyond  the  Monu¬ 
ment,  then  I  advise  him  to  so  indicate  in  the  record. 

There  is  also  a  matter  at  times  of  information  -which 
has  come  to  the  individual  after  the  fact,  of  which — - 

THE  COURT:  You  merely  make  inquiry  as  to  the 
accuracy  of  the  observation,  as  nearly  as  that  can  be  ob¬ 
tained  under  the  circumstances? 

THE  WITNESS:  That  is  correct,  sir. 

•  *  •  • 

3991  MR.  O’DONOGHTJE:  May  we  approach  the 
bench? 
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(At  the  bench:) 

MR.  BURKE:  Your  Honor,  we  have  a  witness  that  I 
just  told  Mr.  Bress  about  this  minute  by  the  name  of 
Ira  Hartzog. 

THE  COURT:  What  is  that?  Herzog? 

MR.  BURKE:  Hartzog.  He  is  from  New  York  City. 
He  is  in  town  now  and  he  is  in  the  witness  room. 

We  only  have  about  four  or  five  questions  to  ask  him, 
and  w~e  would  like  to  withdraw  the  witness,  if  we  may, 
and  put  this  man  on. 

Mr.  Bress  indicated  he  didn’t  care  to  do  that. 

MR.  BRESS:  This  is  the  first  time  we  have  known 
of  this  witness’  name.  He  is  not  on  the  witness  list. 

THE  COURT:  Where  did  you  get  him  from? 

MR.  BURKE:  He  w~as  a  pilot.  This  man  came  up 
in  a  deposition  read  by  Mr.  Bress. 

MR.  BRESS:  Well,  wre  had  a  situation  a  while  ago 
like  that. 

THE  COURT:  Well,  in  the  interest  of  justice,  what 
am  I  going  to  do?  I  am  going  to  permit  him  to  do  it, 
and  I  am  going  to  let  him  get  back  to  New  York  if  he 
wants  to. 

He  has  only  four  or  five  questions. 

MR.  BRESS:  Because  of  the  arrangement  for  the 
exchange  of  the  names  of  witnesses,  we  had  an  almost 
parallel  situation  arise  a  month  ago  on  the  plain- 
3992  tiff’s  case,  and  Your  Honor  said  that  we  would 
have  to  give  them  the  name  and  give  them  an 
opportunity  to  see  the  witness  before  he  could  be  put 
on  the  stand. 

THE  COURT :  Mr.  Bernstein  can  go  out  and  see 
him.  Go  out  with  him. 

MR.  BURKE:  Mr.  Hartzog — you  have  already  seen 
him. 

MR.  BRESS:  I  haven’t  seen  him.  I  don’t  know  any¬ 
thing  about  him. 

THE  COURT:  You  can  do  it.  You  go  out  and  see 
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him.  That  is  the  ruling.  Yes,  he  can  do  it. 

MR.  BERNSTEIN:  May  I  say  something? 

There  is  no  indication  that  Mr.  Hartzog  has  any  more 
important  business  than  the  witness  on  the  stand.  We 
are  entitled  to  cross-examine  him  now  and  not  let  him 
be  excused  overnight. 

THE  COURT:  That  is  the  best  of  my  discretion.  I 
have  indicated  what  I  will  do.  I  think  it  is  proper. 

MR.  GALIHER:  May  I  also  talk  to  him? 

THE  COURT:  Yes. 

MR.  BRESS:  Shall  I  proceed  with  the  cross-exami¬ 
nation?  ! 

THE  COURT:  Yes.  j 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  BRESS: 

Q  You  have  related  to  us  in  answer  to  my  question 
and  then  the  Court’s  question  about  your  process  of  re¬ 
viewing  with  the  tower  men  what  their  drafts  of 
3993  statements  were,  and  the  suggestions  that  j  you 
would  have  to  make  to  them  in  the  preparation  of 
their  final  draft.  i 

Now,  in  making  suggestions  to  a  tower  man  in  connec¬ 
tion  with  his  draft  of  a  statement,  you  would  have  the 
benefit  of  what  the  other  man  in  the  tower  said,  would 
you  not?  A  In  general,  yes. 

Q  What  do  you  mean  “in  general”?  You  mean  spe¬ 
cifically  also,  don’t  you?  A  Well,  specifically,  in  work¬ 
ing  with  an  individual.  Generally  the  rest  of  the  person¬ 
nel  were  out  working  on  their  statements,  more  or  less 
separated,  not  for  the  purpose  of  separating  them,  but 
just  to  give  them  a  place  where  they  can  work  in  peace 
and  quiet  in  attempting  to  recall  all  they  knew  of  the 
incident,  and  the  sequence  of  operations,  and  was  con¬ 
cerned  with  putting  it  down  on  paper. 

Q  Didn’t  you  have  discussions  with  these  men  with 
respect  to  the  drafts  of  their  statements  that  they  had 
prepared  themselves,  and  didn’t  your  discussions  take 
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place  in  the  presence  of  the  other  men  in  the  tower?  A 
Quite  conceivably.  I  don’t  know  that  they  were.  There 
may  have  been  more  than  one  at  a  time. 

Q  Do  you  recall  telling  any  one  of  them  who  had 
stated  in  his  statement  that  he  heard  an  acknowledgment 
or  reply  from  the  Bolivian  P-38,  did  you  or  any- 

3994  body  else  in  your  presence  tell  him  not  to  put  it 
in  the  statement?  A  No. 

Q  Does  it  refresh  your  recollection  in  any  way  that 
you  or  someone  else  in  your  presence  stated:  Don’t  put 
it  in  there,  that  there  was  an  acknowledgment  from  the 
P-38,  and  just  state  that  there  was  a  report  from  your — 
from  the  direction  of  the  126.18  speaker?  Do  you  re¬ 
member  that?  A  I  didn’t  direct  anyone. 

Q  Do  you  remember  that?  Do  you  remember  any 
such  incident?  A  No,  sir,  I  don’t. 

Q  Do  you  remember  any  reference  to  a  change  in 
the  statement  with  respect  to  expressly  stating  that  there 
was  an  acknowledgment  or  report  from  the  Bolivian  P-38, 
and  a  change  in  the  final  statement,  to  a  report  heard  on 
the  126.18  speaker,  which  was  identified  as  from  the 
Bolivian  P-38?  Do  you  remember  anything  about  that? 
A  No,  sir,  I  don’t. 

Q  What  was  the  state  of  the  progress  of  these  state¬ 
ments  at  the  time  you  arrived  here  from  New  York,  if 
there  had  been  any  progress  made  as  of  that  time?  A 
I  don’t  recall  at  this  time  as  to  just  how  much  may  have 
been  accomplished  in  the  development  of  the  statements 
at  the  time  I  arrived  here. 

Q  Do  you  recall  whether  or  not  it  was  not 

3995  until  November  the  2nd  or  3rd  that  the  statements 
were  finally  submitted?  A  I  don’t  recall  just 

when  the  statements  were  submitted. 

I  do  know  that  the  Civil  Aeronautics  Board  representa¬ 
tives  who  were  participating  in  the  investigation  were 
very  anxious  to  have  the  statements  at  the  earliest  prac¬ 
ticable  date,  and  I  think  they  were  in  conference  and 
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talked  with  me  in  that  connection. 

However,  they  did  desire  that  the  statements  be  com¬ 
plete  and  concise. 

Q  Not  only  was  the  Civil  Aeronautics  Board  in  touch 
with  you  but  representatives  of  the  legal  department  of 
the  CAA  were  with  you  during  these  conferences ;  is  that 
not  a  fact?  A  I  believe  that  one  or  two  representatives 
of  the  Ca  legal  office  were  present  on  at  least  one  of  the 
conferences.  ■ 

THE  COURT:  Well,  let  me  say  this:  Unless  you  are 
prepared,  Mr.  Bress,  as  I  indicated  the  other  day,  to  go 
forward  in  rebuttal  to  show  that  there  has  been  a  fabri¬ 
cation  of  a  statement,  we  are  on  a  will  of  the  wisp  at 
this  juncture. 

MR.  BRESS:  I  submit,  Your  Honor,  this  is  the  be¬ 
ginning. 

THE  COURT:  You  better  come  to  the  bench. 

(At  the  bench:) 

3996  THE  COURT:  I  indicated  the  other  day  that  I 
would  not  permit  this  to  be  gone  into  to  the  extent 
it  has  up  to  now  unless  you  are  prepared  to  show  and 
go  forwward  to  show  that  there  is  a  fabrication  or  con¬ 
coction  of  the  statement.  If  so,  somebody  is  going  to 
get  into  serious  trouble.  That  is  No.  1. 

No.  2,  apart  from  that,  I  hope  you  have  your  case  in 
proper  focus  because  you  haven’t  been  damaged  at  all 
by  the  statements  of  the  people  in  the  control  tower, 
either  by  Union  nor  by  that  of  Tigner.  i 

MR.  BRESS:  I  know  that 

THE  COURT:  Well,  then,  why  go  into  it? 

MR.  BRESS:  Well,  I  thought  I  would. 

THE  COURT :  In  other  words,  you  are  alleging  negli¬ 
gence,  and  if  there  is  negligence,  these  statements  that 
have  been  produced  up  to  now  certainly  do  not  hurt  ;  you 
in  any  way.  j 

MR.  BRESS:  That  is  true,  Your  Honor,  but  let  me 
state  my  position  this  way:  That  I  believe  that  the  sub- 
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stance  of  the  testimony  of  the  tower  is  to  help  me  out 
in  my  case  to  the  extent  that  the  tower  testimony  helps 
Eastern,  and  that  is  the  extent  to  which  I  am  concerned. 

Now,  Your  Honor,  you  remember  it  has  been  a  couple 
of  weeks  ago  now  that  this  question  came  up. 

THE  COURT:  Well,  this  case  will  go  to  the  jury, 
it  looks  to  me,  as  far  as  Eastern  is  concerned,  and 

3997  I  say,  it  looks  like  it  to  me,  on  one  posture:  De¬ 
viation,  negligence  per  se;  no  deviation,  no  negli¬ 
gence;  no  recovery. 

MR.  BRESS:  Well,  visibility,  lookout. 

THE  COURT:  Visibility?  I  am  going  to  give  you 
the  picture  as  I  see  it.  Visibility,  who  is  to  determine 
that?  The  witnesses  that  testified  show  that  under  the 
circumstances  everyone  in  the  plane  is  dead.  You  are 
trying  to  reconstruct  something,  how  it  appeared,  but  all 
the  men  are  dead.  There  are  no  survivors. 

MR.  BRESS:  I  showed  that  in  my  case,  and  there 
is  considerable  testimony  of  the  posture  of  the  two 
planes. 

THE  COURT:  I  am  glad  to  give  you  my  reaction. 
I  haven’t  checked  the  evidence  at  all. 

MR.  BRESS:  I  want  to  expedite  the  trial.  I  am  try¬ 
ing  to  as  far  as  I  can. 

THE  COURT:  You  cannot  do  it  and  go  into  it  on 
this.  This  is  a  will  of  the  wisp.  As  I  said  before,  the 
ultimate  result  is  that  you  will  have  to  go  forward  and 
prove  it.  You  have  made  the  charge. 

MR.  BRESS :  Yes,  sir. 

THE  COURT :  That  was  some  days  ago. 

MR.  BRESS :  Yes. 

THE  COURT:  As  it  turns  out,  what  difference  does 
it  make? 

MR.  BRESS :  I  think  we  understand  each  other. 

3998  When  you  first  interpreted  my  charge,  I  backed 
water  immediately  as  far  as  charging  any  inten¬ 
tional  or  criminal  act. 
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THE  COURT :  That  is  right. 

MR.  BRESS:  And  I  still  will  not  say  that  there  is 
anything  intentionally  done  wrong,  but  I  do  say  that 
when  they  got  together  in  a  group,  and  they  start  going 
over  the  draft,  and  the  boss  tells  them  to  make  changes, 
and  the  witnesses  say  they  made  changes  in  connection 
with  it,  in  what  they  state — 

MR.  O’DONOGHUE:  Who  said  that? 

MR.  BRESS:  I  am  going  to  produce  it. 

THE  COURT:  But  apart  from  that,  what  is  your 
case  against  Eastern?  Res  ipsa  loquitur  is  so  far  in  left 
field  you  can’t  find  it. 

Your  only  charge  against  Eastern  is  deviation  from 
the  prescribed  landing  pattern. 

Their  position  is  that  they  were  ordered  to  deviate 
and  complied  with  the  order,  and  they  requested  clearance 
and  got  it.  That  is  the  answer  in  a  nutshell. 

MR.  BRESS :  I  was  not  speaking  of  the  draft.  I  want 
the  testimony  of  this  witness  in  so  far  as  it  relates  to 
any  authorized  deviation,  on  the  ground  that  among 
others  already  submitted,  that  the  pattern  was  only  valid 
if  they  are  published  and  prescribed  patterns.  This  wit¬ 
ness  is  talking  about  other  patterns.  There  is  another 
witness  on  that 

3999  THE  COURT:  This  witness  is  talking  about 
one  pattern,  the  pattern,  Plaintiffs’  Exhibit  No.  1, 
whatever  number  it  is. 

MR.  BRESS:  No.  7. 

THE  COURT:  That  is  all  he  is  talking  about.  I  am 
going  to  make  certain  if  the  case  goes  to  the  jury  that 
is  all  the  jury  is  concerned  about  too. 

MR.  BRESS:  Your  Honor,  would  you  let  me  drop 
this  line  after  pursuing  it  one  or  two  more  questions? 

THE  COURT:  You  may  drop  it  at  any  time  you 
want  to. 

MR.  BRESS :  I  don’t  want  to  ask  questions  that  vio¬ 
late  your  ruling,  and  I  don’t  believe  you  are  telling  me 
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now  I  cannot  pursue  these  questions. 

THE  COURT:  As  I  told  you,  you  cannot  pursue 
anything  that  is  not  leading  somewhere.  I  don’t  want  you 
to  get  into  something  that  is  going  nowhere. 

MR.  AHERNE:  It  appears  for  the  first  time  now 
that  Mr.  Bress  is  asking  this  man  about  preparation  of 
the  statements,  and  for  the  first  time  he  said  this  is  di¬ 
rected  against  Eastern. 

Now,  I  respectfully  submit,  Your  Honor,  that  it  is  a 
little  incompetent  as  against  Eastern,  unless  it  is  shown 
that  Eastern  was  present  and  participated  in  it. 

MR.  BRESS:  It  is  the  weight  to  be  given  the  testi¬ 
mony. 

THE  COURT:  It  has  another  disability  that  we  don’t 
want  to  overlook.  It  is  completely  outside  the 
4000  scope  of  the  direct,  to  which  I  am  going  to  insist 
vou  adhere. 

MR.  AHERNE :  Eastern’s  position  has  been  quiescent 
until  this  moment.  This  is  the  first  time  it  has  been 
stated. 

THE  COURT :  There  has  been  testimony  that  a  repre¬ 
sentative  of  Eastern  Air  Lines  was  present  at  this  date 
at  the  airport  but  it  has  not  been  connected  up. 

MR.  AHERNE:  That  is  right. 

MR.  BRESS:  Eastern  offered  this  witness.  Anything 
of  his  past  familiarity  with  it,  and  that  reflects  on  his 
credibility  is  admissible. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  BRESS : 

Q  Mr.  Stock — I  am  going  to  try  to  expedite  it — on 
the  afternoon  of  November  1st,  did  Mr.  Nagle  of  the  legal 
division  of  the  CAA  join  in  this  meeting?  A  I  don’t 
know. 

MR.  GALIHER:  In  view  of  what  Mr.  Bress  said  at 
the  bench,  on  behalf  of  the  defendant  Eastern  I  object 
to  any  further  questioning  on  this  line  of  inquiry. 

THE  COURT:  I  will  inhibit  it.  All  right.  That  is 
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out.  I 

BY  MR.  BRESS : 

Q  Mr.  Stock,  was  a  report  made  to  you  at  National 
Airport  on  the  evening  of  November  1st  or  late  afternoon 
of  November  1st  as  to — 

THE  COURT:  Mr.  Bress,  if  there  was  a  re- 

4001  port  made,  under  the  law  it  cannot  be  used  in  this 
court.  We  cannot  be  concerned  with  that  at  all. 

I  suggest  you  drop  the  last  line  of  inquiry. 

MR.  BRESS:  All  right,  sir.  This  is  not  directly  that 
line. 

THE  COURT:  Well,  even  if  it  throws  a  shadow 
across  it,  I  will  exclude  it. 

BY  MR.  BRESS : 

Q  Let  me  then  put  this  question:  Mr.  Stock,  you 
didn’t  go  to  the  hospital  on  November  1st  to  see  Bridoux? 
A  No,  sir. 

Q  Or  any  of  your  representatives  go  to  see  him  and 
confer  with  you  about  what  Bridoux’  statement  was  on 
November  1st?  A  None  of  my  representatives  went  to 
the  hospital. 

Q  I  mean,  representatives  of  CAA.  Did  you  talk 
with  any  of  them  that  met  with  Bridoux  at  the  hospital 
on  the  afternoon  of  this  occurrence?  A  I  don’t  recall 
any  such  conversation.  In  fact,  I  don’t  know  who,  if 
anyone,  went  to  the  hospital. 

Q  Do  you  recall  any  conversation  with  anybody  who 
had  been  to  the  hospital  and  told  you  what  Bridoux  was 
saying?  A  No,  sir. 

THE  COURT:  Now,  of  course,  here  we  go  again. 

MR.  BRESS :  That  is  all  on  that  line. 

4002  BY  MR.  BRESS : 

Q  Mr.  Stock,  do  I  understand  that  a  tower 
controller  in  order  to  clear  to  land  must  see  the  plane? 
A  Normally  he  would. 

Q  What  is  that?  A  Normally,  and  I  take  it  you 
are  referring  to  the  type  weather  condition  that  existed 
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on  November  1,  1949. 

Q  We  are  only  talking  about  visual  flight  rules,  VFR 
rules,  visibility  15  miles. 

In  order  to  clear  a  plane  to  land,  you  must  first  see 
him?  Isn’t  that  a  fact? 

Is  there  any  doubt  about  that?  A  No;  it  is  not  fixed, 
permanent  and  final. 

Q  You  haven’t  worked  in  a  control  tower  for  many 
years,  have  you?  A  No,  sir. 

Q  So  do  you  keep  in  touch  with  the  rules  relating  to 
the  men  who  have  to  do  control  tower  work?  A  Yes. 

Q  Do  you  read  the  manuals  of  instruction  as  to  their 
conduct?  A  I  do  read  such  manuals  of  instruction. 

Q  But  you  read  the  manuals,  but  you  do  so  as  the 
administrator,  that  is,  the  general  supervisor?  A  Yes, 
sir. 

4003  Q  You  don’t  get  into  the  tower  yourself  to 
practice  what  those  manuals  state  should  be  done? 
A  I  don’t  practice.  I  don’t  control  traffic. 

Q  Do  you  have  familiarity  with  the  fact  that  there 
are  certain  standard  phraseologies  prescribed  by  the 
Navy,  the  Army,  and  the  Civil  Aeronautics  Administra¬ 
tor  for  use  of  traffic  or  traffic  controllers?  A  Yes,  I 
am. 

Q  Did  you  not  on  cross-examination  a  little  while 
ago  state  that  the  advice  from  the  controller  to  the 
plane  would  be  in  certain  cases  to  extend  the  downwind 
leg  to  south  of  Alexandria,  and  that  would  bring  the 
aircraft  over  Hunting  Creek;  is  that  correct?  A  I  so 
testified. 

Q  Therefore,  you  mean  to  tell  us  by  that  answer  that 
instruction  to  a  plane  to  lengthen  his  downwind  leg  must 
be  by  express  instruction,  to  lengthen  downwind  leg;  is 
that  correct?  A  I  believe  I  have  lost  the  question,  sir. 

Q  Do  you  know  whether  or  not  that  there  is  a  stand¬ 
ard  formula  on  phraseology  as  to  what  the  tower  con¬ 
troller  must  do  when  he  desires  that  the  pilot  lengthen 
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the  downwind  leg?  Do  you  know  or  don’t  you?  A  I 
have  testified  to  the  effect  that  he  instructed  the  pilot  to 
extend  the  downwind  leg. 

4004  Q  Eight.  And  do  you  know  what  language  the 
controller  is  required  to  use  to  tell  the  pilot  to 

lengthen  the  downwind  leg?  A  I  think  perhaps  you 
have  reference  to  an  example  in  the  book,  which  is  not — 

Q  Don’t  tell  me  what  I  have  reference  to.  I  am  not 
referring  to  anything  but  I  am  trying  to  find  out  from 
you  if  you  know  the  standard  phraseology  that  the  tower 
controller  is  told  to  use  if  he  wants  to  lengthen  the 
downwind  leg.  A  I  don’t  recall  exactly. 

Q  Have  you  not  heard  of  the  stand  phraseology: 
Make  long  approach?  Do  you  know  what  that  means? 
A  I  question  the  application  of  make  long  approach  to 
the  situation  that  you  are  dealing  with. 

Q  Do  you  know  what  that  means?  A  It  would  be 
an  indication  to  the  pilot  that  he  was  to  place  his  base 
leg  a  distance  from  the  airport,  a  distance  longer  than 
that  which  would  be  normal,  so  that  the  approach  would 
be  lengthier  than  normal. 

Q  Well,  now,  aren’t  you  just  saying,  but  not  adopting 
my  language,  that  where  the  tower  controller  wants  a 
pilot  to  make  his  base  leg  farther  away  than  the  stand¬ 
ard  prescribed  pattern,  that  is,  he  wants  him  to  lengthen 
downwind  leg,  he  says:  Make  long  approach?  A 

4005  Not  necessarily.  The  aircraft  might  be  in  this  situ¬ 
ation,  approaching  from  the  west,  and  the  con¬ 
troller  has  other  aircraft  in  closer,  and  desires  that  this 
particular  pilot  with  whom  you  are  dealing,  place  his  base 
leg  out  a  sufficient  distance  that  proper  separation  would 
be  maintained  between  him  and  the  preceding  aircraft. 

Q  You  mean,  a  plane  coming  in  from  the  west,  elimi¬ 
nating  any  downwind  leg?  A  Yes. 

Q  Therefore  a  clearance  to  a  plane  to  land  is  given 
when  there  is  no  downwind  leg  being  flown  at  all?  A 
No. 
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Q  Then  if  a  plane  is  coming  from  the  west,  he  does 
get  base,  his  base  without  first  flying  the  downwind  leg? 
A  An  aircraft  might  have  direction  for  clearance  with 
the  control  tower  to  enter  the  traffic  pattern  on  the  base 
leg. 

Q  Therefore  eliminating  the  downwind  leg?  A  That 
is  correct. 

Q  And  when  he  goes  on  the  base  leg,  you  mean,  that 
clearance  to  land  then  is  a  clearance  to  enter  in  accord¬ 
ance  with  the  prescribed  pattern?  A  No,  I  do  not, 

Q  Well,  if  there  is  no  downwind  leg  flown,  what  does 
the  clearance  to  land  mean?  A  A  clearance  to 
4006  land,  if  given,  means  just  that,  an  authority,  an 
authorization  to  land. 

Q  Without  the  necessity  of  flying  a  downwind  leg? 
A  I  think  you  have  an  improbable  situation  there. 

Q  Let  me  put  it  this  way:  Does  the  fact  that  the 
clearance  to  land  is  given  when  the  plane  is  on  base  leg 
make  any  difference  than  when  it  is  given  prior  to  its 
base  leg?  A  In  the  first  proposition,  if  the  clearance 
to  land  is  given  when  the  plane  is — clearance  giVen  on 
base  leg,  it  is  authorization  to  enter  the  pattern,  and 
it  would  be  physically  impossible  to  have  him  enter  on 
the  base  leg  with  clearance  to  land  and  fly  downwind. 
There  is  no  occasion  to  fly  the  downwind  leg. 

In  your  second  proposition,  an  aircraft  has  entered 
the  prescribed  pattern,  and  the  downwind  leg  gives  him 
clearance  to  land.  He  is  authorized  to  enter  his  landing 
operation.  He  started  the  landing  operation  by  turning 
on  base  leg  and  immediately  when  he  receives  clearance 
to  land. 

Q  Even  if  he  is  north  of  the  field?  A  That  is  cor¬ 
rect. 

Q  So  that  a.  plane  on  downwind  leg  north  of  the  field 
getting  clearance  to  land,  could  make  his  left  turn  then 
to  come  in  on  Runway  3?  A  That  would  be  impos¬ 
sible. 
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4007  Q  Would  a  plane  get  clearance  to  land?  A 
You  mean,  dealing  in  relative  probability  and  prac¬ 
ticability? 

Q  Suppose  a  plane  came  directly  over  the  airport, 
over  the  tower,  where  is  the  downwind  leg?  A  If  the 
plane  were  cleared  to  proceed  across  the  airport,  that 
he  is  to  land  on  Runway  3,  and  he  was  coming  from 
northeast,  that  would  be  his  downwind  leg. 

Q  Downwind  leg  then  would  be  flying  across  the  field; 
over  the  tower;  is  that  right?  A  If  traffic  conditions 
were  such  that  the  controller  issues  clearance,  which  au¬ 
thorizes  that  flight,  that  would  be  it,  and  that  he  would 
do. 


Q  A  plane  would  have  no  right  to  fly  on  downwind 
leg  in  the  direction  of  traffic,  over  the  to’wer,  for  a  run¬ 
way,  unless  he  was  instructed  so  to  do;  isn’t  that  correct? 
A  Unless  he  would  be  so  cleared;  that  is  right. 

Q  Now,  getting  back  to  this  Make  long  approach  as 
the  standard  phraseology,  I  don’t  know  that  I  have  ever 
gotten  an  answer  to  my  question,  as  to  whether  or  not 
you  agree  that  is  the  standard  phraseology,  Make  long 
approach,  if  a  tower  controller  wants  a  plane  to  make 
a  long  downwind  leg?  A  Make  long  approach  is  phrase¬ 
ology  which  has  a  particular  application,  but  it  doesn’t 


preclude  the  use  of  an  instruction  to  extent  the 
4008  downwind  leg,  or  make  long  base,  or  any  of  a 
number  of  other  instructions.  j 

Q  I  don’t  understand  you.  Now,  will  you  answer  my 
question:  Are  you  aware  of  the  fact  that  Make  long  ap¬ 
proach  is  standard  phraseology  directed  to  be  used  by 
tower  men  in  telling  planes  to  lengthen  their  downwind 
leg?  j 


You  can  -answer  that  yes  or  no  if  you  will,  please.  A 
T  must  say  no,  it  is  not  the  only  instruction  designed  to 
'accomplish  that  end.  I 

0  Ts  it  standard  phraseology  prescribed  by  the  CAA 
Administrator?  A  It  is  a  standard  phraseology  pre- 
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scribed  by  the  Administrator,  but  I  believe  I  haven’t  re¬ 
viewed  that  book  lately. 

Q  Is  there  any  other  standard  phraseology  prescribed 
by  the  Administrator  for  instruction  to  a  plane  to  make 
long  approach?  A  I  don’t  recall  specifically  what  they 
are. 

*  •  •  * 

4009  THE  COURT:  Come  to  the  bench. 

(At  the  bench:) 

MR.  WARNER:  I  have  talked  to  Mr.  Galiher  during 
the  morning  recess,  and  I  asked  him  about  Captain 
Parkinson,  and  he  indicated  to  me — 

THE  COURT:  Is  he  the  chief  pilot? 

MR.  WARNER:  For  Eastern,  yes. 

I  indicated  I  wanted  to  put  him  on  directly  following 
the  close  of  Eastern’s  case. 

THE  COURT:  Let  me  ask  you  this  question:  That 
is  Bridoux’  defense? 

MR.  WARNER:  Yes,  sir. 

THE  COURT :  He  has  already  been  on  the  stand. 

MR.  WARNER :  Yes. 

THE  COURT:  I  want  to  get  an  idea  about  it. 

4010  MR.  WARNER:  As  I  told  Mr.  Galiher  this 
morning,  my  case  will  be  between  a  half  a  day  and 

a  day. 

THE  COURT:  How  about  Parkinson? 

MR.  WARNER:  I  asked  him  if  I  could  have  an  op¬ 
portunity  to  talk  to  him  before  he  takes  the  stand,  and 
he  said,  No,  he  would  be  available  as  a  witness,  but  I 
could  not  talk  to  him  beforehand. 

I  respectfully  request  I  be  allowed  to  talk  to  him. 

THE  COURT:  If  he  is  summoned,  he  has  a  right  to 
talk  to  him. 

MR.  GALIHER :  That  is  right,  but  this  witness 
doesn’t  have  to  say  a  word  until  he  gets  on  the  witness 
stand. 

THE  COURT :  You  have  to  make  a  proffer  as  to  what 
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you  expect  to  prove  by  him.  Let  us  be  orthodox  once 
more. 

MR.  WARNER:  I  expect  to  prove  that  there  was  no 
such  standard  type  deviation  from  the  pattern  as  is  indi¬ 
cated  by  Mr.  Union  and  by  Mr.  Tigner’s  testimony. 

THE  COURT:  What  do  you  mean,  standard  type  de¬ 
viation? 

MR.  WARNER:  If  you  were  cleared  to  land  west  of 
the  field,  that  you  could  make  a  short  approach  and  auto¬ 
matically  come  in. 

THE  COURT:  That  is  what  this  witness  testified 
about. 

MR.  WARNER:  I  hope  to  show  and  expect  to  show 
by  Captain  Parkinson  that  wasn’t  customarily  done. 

THE  COURT:  Now,  who  is  Captain  Parkinson? 
4011  MR.  WARNER:  He  is  the  chief  pilot  of  East¬ 
ern,  or  was  at  that  time.  ! 

He  has  flown  into  National  Airport  20  times  a  nionth 
for  the  time  preceding  the  accident. 

MR.  AHERNE:  Well,  Captain  Parkinson  has  never 
been  the  chief  pilot  of  Eastern. 

THE  COURT:  Who  is  he? 

MR.  GALIHER:  He  is  a  pilot. 

MR.  BERNSTEIN:  He  is  their  so-called  first  pilot. 

THE  COURT :  I  will  exclude  his  testimony.  The  testi¬ 
mony  of  the  people  I  am  concerned  with  are  the  people 
charged  with  the  responsibility,  with  the  responsibility 
of  the  United  States  Government,  and  not  Captain  Park¬ 
inson  or  somebody  from  Capital  Airlines. 

MR.  WARNER:  Your  Honor,  excuse  me,  but  most 
respectfully — 

THE  COURT:  Don’t  appear  shocked. 

MR.  WARNER:  I  do  appear  shocked. 

Everything  we  have  from  the  witnesses  is  this:  The 
tower  says,  I  say  so  and  so,  and  it  means  so  and  so  to 
the  pilot.  I 

The  pilot  says:  No,  it  doesn’t  mean  that  to  me  at  all. 
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I  will  have  to  get  the  flight  pattern.  There  are  two  sides 
of  it. 

THE  COURT:  Why  don’t  you  get  the  man  down  in 
the  Potomac  Yards  and  get  his  view? 

4012  MR.  WARNER:  He  is  not  an  airline  pilot  or 
a  transport  pilot. 

THE  COURT :  Was  Captain  Parkinson  there  that 
day? 

MR.  WARNER :  No. 

THE  COURT:  His  testimony  as  made  on  the  proffer 
is  excluded. 

MR.  BRESS:  I  make  the  same  proffer  on  behalf  of 
the  plaintiff. 

THE  COURT:  It  is  excluded.  We  will  get  rid  of 
that. 

MR.  WARNER:  Captain  Parkinson  was  produced  by 
Eastern  or  somebody  at  the  CAB  hearing. 

MR.  WARNER:  Mav  I  sav  one  thing  further?  It 
has  been  already  agreed  by  Mr.  Galiher  that  Captain 
Parkinson  would  be  produced  here. 

THE  COURT:  That  is  right,  but  he  doesn’t  bind  me. 
I  am  excluding  the  testimony  on  the  proffer  made.  It 
is  immaterial  what  he  thinks  with  reference  to  the  pat¬ 
tern. 

MR.  WARNER:  Then  I  move  all  the  testimony  of 
this  witness  and  any  other  witness  that  testimony  re¬ 
garding  wiiat  he  thinks  that  the  instructions  mean  be 
excluded. 

THE  COURT:  Your  motion  is  denied. 

MR.  BERNSTEIN:  May  I  say  further  on  behalf  of 
the  plaintiff  on  the  same  point,  that  Your  Honor  made 
a  statement  earlier,  when  he  wanted  to  inquire  of  one 
witness  as  to  the  existence  of  the  pattern,  that  he 

4013  is  not  the  person  Your  Honor  thought  would  be 
qualified  to  state  the  significance  of  it  or  the  pro¬ 
mulgating  authority. 

Now%  Tigner  is  not  primarily  the  man  in  authority. 
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THE  COURT:  Tigner  was  testifying  as  to  the  prac¬ 
tice.  ! 

MR.  WARNER:  So  was  Parkinson. 

THE  COURT :  Well,  Parkinson  is  excluded. 

MR.  BRESS:  May  I  proceed  with  the  other  witness? 

THE  COURT:  Now,  you  will  get  along  very  well 
with  me  if  you  will  remember  this:  I  make  a  ruling, 
period,  and  that  is  the  end  of  it  as  far  as  I  am  concerned. 
We  are  done  with  it. 

MR.  BERNSTEIN:  Your  Honor  made  a  remark  from 
the  bench,  and  I  am  sure  Your  Honor  didn’t  mean  it.  I 
think  the  remark  was — 

THE  COURT :  I  am  talking  to  you  in  the  plural  sense, 
not  as  individuals. 

MR.  BERNSTEIN :  Your  Honor  made  the  statement 
— I  don’t  think  you  used  the  word  “cooperate,”  but  that 
we  didn’t  want  to  accede. 

May  I  say  this — 

THE  COURT:  I  am  not  blaming  you. 

MR.  BERNSTEIN:  I  think  the  one  that  should  be 
blamed  in  this  is  the  United  States.  Let  me  state  what 
the  witness  told  me,  and  my  opponents  can  verify  its 
accuracy. 

He  was  called  Friday  afternoon  to  make  ar- 
4014  rangements  to  come  down.  They  were  going  to  call 
us  so  we  could  be  prepared.  They  were  making 
preparations  Friday.  They  could  have  told  us  that  but 
they  didn’t  choose  to. 

He  is  a  private  party,  Your  Honor.  He  doesn’t  say 
that  he  has  any  engagement  tomorrow. 

THE  COURT:  What  is  he  going  to  testify  about? 

MR.  BURKE :  Simply,  Your  Honor,  that  when  his 
plane  which  he  was  piloting  returned  to  Washington  Na¬ 
tional  Airport  that  a  P-38  was  on  the  ground. 

THE  COURT:  I  will  see  you  tomorrow  morning. 

MR.  BRESS :  Could  I  join  for  the  record,  Your  Honor, 
in  moving  to  strike  the  testimony  of  the  witness  Stock 
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and  the  testimony  of  the  witness  Union,  in  so  far  as 
what  they  say  or  anybody  else,  or  Tigner,  with  reference 
to  the  interpretation  of  the  clearance  to  land  that  author¬ 
izes  the  deviation  from  the  pattern? 

THE  COURT:  You  called  Union  as  your  own  wit¬ 
ness. 

MR.  BRESS:  Not  for  that  purpose. 

MR.  BERNSTEIN:  It  was  a  different  purpose. 

THE  COURT:  All  right,  I  will  see  you  gentlemen 
tomorrow  morning. 

•  *  •  • 

4021  MR.  O’DONOGHUE :  May  I  bring  this  up  now, 
that  after  calling  Mr.  Hartzog,  one  other  witness, 
I  believe  we  will  rest,  too.  I  have  determined  not  to  call 
any  more  of  the  tower  operators,  because  I  think  their 
testimony  is  merely  cumulative.  They  know  less  of  the 
circumstances  than  the  ones  who  have  testified.  And  un¬ 
less  Your  Honor  is  interested  in  hearing  them  all,  I  think 
that  just  would  be  time  consuming  unnecessarily. 

MR.  BRESS:  For  the  record,  I  disagree  with  Mr. 
O’Donoghue’s  view  of  the  testimony  of  the  other  tower 
operators. 

MR.  O’DONOGHUE :  Then  under  those  circumstances, 
if  you  thought  they  were  essential  to  your  case,  you 
should  have  put  them  on. 

MR.  BRESS:  I  tried  half  a  dozen  times  to  put  them 
on  as  hostile  witnesses. 

THE  COURT:  And  I  refused.  Put  that  on  the  rec¬ 
ord. 

You  don’t  intend  to  use  them? 

•  •  •  • 

4023  MR.  WARNER :  Your  Honor,  I  want  to  be  sure 
that  my  proffer  of  yesterday  regarding  what  I  ex¬ 
pected  to  prove  by  Captain  Parkinson  is  clear. 

THE  COURT:  You  want  to  show  that  Captain  Park¬ 
inson  understood  something  entirely  different  than  what 
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has  been  said  was  understood  by  the  instruction  of  clear¬ 
ance  to  land? 

MR.  WARNER:  Yes,  sir. 

THE  COURT:  I  thought  it  over  last  night,  with 
malice  aforethought,  and  reaffirmed  my  opinion  on  the 
way  down  this  morning.  j 

MR.  WARNER:  Fine.  And  I  had  planned  to  show 
that  by  other  pilot  witnesses,  also.  j 

THE  COURT:  How  many  other  pilot  witnesses,  and 
who  are  they? 

MR.  WARNER:  One,  Your  Honor. 

THE  COURT:  Who  is  he? 

MR.  WARNER:  He  is  a  pilot  for  American  Airlines. 
Does  the  same  ruling  apply  there  ?  i 

THE  COURT :  I  should  think  so. 

MR.  WARNER:  Then  I  won’t  make  the  effort  of  try¬ 
ing  to  bring  him  down  here,  Your  Honor. 

THE  COURT :  Yes,  sir. 


4024  BY  MR.  BRESS : 

Q  Mr.  Stock,  upon  your  arrival  in  Washington 
on  November  1,  I  don’t  believe  we  got  the  hour  of  your 
arrival.  A  It  was  approximately  3 :10  p.m. 

Q  And  upon  your  arrival,  what,  if  anything,  did  you 
do  with  respect  to  the  flight  strips  that  are  required  to 
be  maintained  for  planes  taking  off  or  landing?  A  I 
didn’t  do  anything  immediately.  I  was  otherwise  en¬ 
gaged  in  the  next  hour  or  two  after  my  arrival.  But 
within  the,  some  time  later  on  that  day,  or  possibly  the 
next  day,  I  did  request  the  chief  controller  to  collect,  for 
production  at  the  Board,  the  flight  strips  pertinent  to 
the  operations  within  that  hour.  That  was  at  the  specific 
request  of  the  CAB.  ; 

Q  Did  you  have  those  flight  strips  in  your  possession 
or  under  your  control  at  the  time  you  were  conferring 
with  the  men  in  the  tower?  A  I  don’t  recall. 
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Q  You  had  nothing  to  do  with  the  preparation  of  the 
flight  strips  in  the  first  instance?  They  were  done 

4025  by  the  men  in  the  tower,  were  they  not?  A  That 
is  correct. 

Q  What  if  any  duplicate  strips  were  prepared  after 
you  arrived?  A  I  don’t  recall.  Duplicate  strips  are 
very  often  prepared  in  a  situation  of  that  sort,  for  pres¬ 
entation  to  the  Board  with  certification  that  they  are 
true  copies  of  the  originals. 

Q  If  it  was  prepared  for  that  purpose,  would  the 
certification  appear  on  the  strip  itself?  A  It  might  ap¬ 
pear  on  the  strip,  or  it  might  appear  in  an  accompanying 
statement. 

Q  Did  you  arrange  for  any  additional  entries  to  be 
made  on  these  strips,  upon  reviewing  the  statements  sub¬ 
mitted  by  the  man  in  the  tower?  A  No,  I  did  not. 

Q  Did  you  take  those  strips  and  yourself  prepare  a 
summary  of  traffic  based  on  those  strips?  A  Such  a 
summary  of  traffic  was  prepared,  but  I  believe  it  was 
rather  at  my  request  and  direction  than  by  me  personally, 
as  I  recall  it  now. 

Q  Is  this  the  summary  and  did  you  not  prepare  it? — 
Plaintiff’s  Exhibit  27.  A  This  appears  to  be  the  sum¬ 
mary.  As  to  whether  I  personally  prepared  it  or 

4026  had  it  prepared  at  my  request,  I  do  not  know  at 
this  time. 

Q  Would  it  refresh  your  recollection,  sir,  if  I  told 
you  that  at  the  CAB  hearing  you  were  asked  with  respect 
to  this  document,  marked  Exhibit  30-C  at  the  CAB — and 
will  you  turn  it  over  on  the  back  and  see  if  that  is  not 
marked  as  a  CAB  exhibit,  30-C?  A  Yes,  sir;  it  was. 

Q  Were  you  not  asked  this  question? — 

“It  bears  no  signature,  but  this  is  the  document  that 
was  prepared  by  you? 

“Answer:  That  is  correct.  It  was  an  attachment  to 
another  paper  or  a  letter  of  transmittal  which  I  sent  to 
the  Board. 
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“Question:  And  identified  as  Exhibit  30-C? 

“Answer:  That  is  correct.” 

Does  that  refresh  your  recollection  that  you  prepared 
that?  A  Yes,  it  does. 

Q  Is  there  any  particular  reason  why  you,  who  had 
nothing  to  do  with  the  preparation  of  the  strips,  being 
located  in  New  York,  should  come  down  here  and  prepare 
the  exhibit  for  submission  to  the  CAB,  and  not  the  man 
in  the  tower  or  the  supervisor  of  the  tower  or  the  chief 
of  the  tower  prepare  it?  A  There  is  a  particular 

4027  reason  why  I  should  have  come  here  from  New 
York.  It  is  in  my  line  of  duty  and  the  responsi¬ 
bility  is  mine  in  such  a  case. 

As  to  why  I  prepared  this  particular  paper,  it  would 
be  in  the  effort  to  assist  in  collecting  the  records  for  the 
Civil  Aeronautics  Board.  This,  as  I  recall,  was  some¬ 
thing  that  was  specifically  requested.  It  is  a  sort  of  thing 
that  wouldn’t  normally  be  supplied. 

Q  And  that  is  your  explanation  as  to  why  you  did  it 
and  why  the  supervisor  who  was  in  the  tower  and  under 
whose  supervision  these  strips  were  maintained,  or  the 
chief  controller,  that  is  your  explanation  as  to  why  you 
personally  did  it?  i 

THE  COURT:  Now,  of  course,  again  we  are  getting 
into  this  business  of  slips.  Unless  there  is  something  to 
show  of  a  character  that  is  critical  that  there  was  a 
fabrication  or  some  sort  of  a  change  in  slips,  which 
would  have  a  very  critical  effect  upon  the  issues  in  this 
case,  I  don’t  think  it  is  important.  And  it  is  a  tangent 
and  a  collateral  and  a  walk  around  the  mulberry  bush. 
BY  MR.  BRESS : 

t 

Q  Mr.  Stock,  did  you  say  yesterday,  if  I  understood 
you  correctly,  that  traffic  is  not  in  the  pattern  until  it 
gets  down  to  1200  feet?  A  No,  I  don’t  believe  I  so 
stated  yesterday. 

Q  Therefore,  if  a  plane  is  within  the  control 

4028  zone  and  is  traveling  toward  what  would  be  either 
a  base  leg  or  a  downwind  leg,  or  in  any  of  the  flow 
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of  traffic  around  an  airport,  that  plane,  if  in  the  flow  of 
traffic,  is  in  the  pattern,  without  regard  to  what  its  alti¬ 
tude  is?  Is  that  not  correct?  A  We  must — 

Q  Can  you  answer  if  that  is  correct?  A  As  your 
question  is  stated,  that  is  not  correct. 

Q  Is  a  plane  with  an  altitude  of  4,000  or  5,000  feet 
traveling  within  the  flow  of  traffic  within  the  pattern? 
A  It  would  depend  upon,  once  again,  the  traffic  situa¬ 
tion.  It  would  depend  upon  how  much  traffic  was  operat¬ 
ing  concerned  with  the  airport. 

Q  Nothing  is  in  the  pattern  unless  it  depends  upon 
the  circumstances?  Is  that  right?  Is  that  your  answer? 
A  No,  that  is  not  my  answer. 

Q  When  is  a  plane  in  the  pattern,  when  it  is  following 
the  prescribed  left-hand  flow  of  traffic,  and  at  different 
altitudes?  At  what  altitude  is  it  in  the  pattern?  At 
what  altitude  is  it  not?  A  The  altitude,  the  governing 
factor  in  that  case, — 

Q  Can  you  answer  my  question  directly?  A  — is  an 
altitude  from  which  an  aircraft  could  effect  a  landing  on 
the  airport,  upon  the  runway  indicated,  without  abnormal 
rate  of  descent. 

•  •  •  • 

4029  Q  Then  the  pattern  that  you  are  talking  about, 
then,  is  not  a  pattern  for  flow  of  traffic  alone, 
but  you  are  speaking  of  a  landing  pattern?  A  It  is  a 
pattern  for  the  flow  of  traffic:  but  it  would  be  impracti¬ 
cable  if  it  were  of  such  elevation  that  it  would  be  im¬ 
possible  for  an  aircraft  to  complete  a  landing  from  such 
pattern. 

Q  Planes  coming  in  at  the  Airport  entering  the  traffic 
pattern  and  flow,  waiting  for  instructions  to  land,  but 
entering  at  2500  feet  or  4,000  feet  and  continuing  in  the 
flow  of  traffic  around  the  Airport,  you  would  say  that 
thev  are  not  in  the  pattern?  A  I  would  not  say  that. 

Q  They  are  in  the  pattern.  And  they  could  be  in 
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the  pattern,  even  though  they  are  at  4,000  or  5,000  feet? 

A  Four  or  five  thousand  feet — 

4030  Q  Can  they  be  in  the  pattern  at  four  or  five 
thousand  feet?  I  am  asking  you  only  now  with  re¬ 
spect  to  altitude.  Can  you  answer  that  yes  or  no?  A  It 
would  depend  upon  the  distance — 

Q  Can  you  answer  that  yes  or  no,  sir?  A  It  can’t 
be  answered  yes  or  no. 

Q  It  cannot  be?  You  say  it  cannot  be?  A  In  my 
opinion  it  cannot  be  answered  yes  or  no. 

Q  Then  a  plane  at  5,000  feet,  traveling  in  the  flow  of 
traffic  around  the  pattern,  would  not  be  said  by  you  to 
be  within  the  traffic  pattern?  A  Will  you  unscramble 
that  negative?  I  think  you  have  a  double  negative  in 
there. 


Q  Would  a  plane  traveling  in  the  pattern,  traveling 
in  the  flow  of  traffic  around  the  Airport  at  5,000  feet,  be 
said  by  you  to  be  not  within  the  pattern?  A  In  my 
opinion,  under  normal  circumstances,  the  plane  would  not 
be  within  the  pattern. 

Q  If  it  were  at  4,000  feet,  all  other  facts  I  have  stated 
being  the  same,  would  it  be  within  the  pattern?  A 
Under  normal  circumstances,  and  considering  the  traffic 
situation  which  exists,  late  on  the  morning  of  November 
1  st,  1949,  I  think  not. 

Q  Is  that  the  best  way  you  can  answer  that  question? 
I  didn’t  ask  you  anything  about  the  late  morning 
4031  of  November  1st.  A  Do  you  want  to  try i  the 
question  again? 

Q  I  will  repeat  it  again.  I  put  it  to  you  unscrambled, 
wffien  you  said  there  wras  a  negative  in  it,  with  no  Com¬ 
plicated  negatives — 

A  plane  traveling  in  the  flow  of  traffic,  the  normal  left- 
hand  flow  of  traffic  around  an  airport,  at  5,000  feet,  you 
said  he  wrould  not  be  in  the  pattern. 

Mv  next  question  is,  everything  the  same,  the  altitude — 

MR.  O’DONOGHUE:  He  said  “normal  left-hand  flow 
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of  traffic.”  I  think  you  included  the  word  “normal.” 

THE  COURT :  I  think  he  said  “normal  circum¬ 
stances.” 

BY  MR.  BRESS : 

Q  Normal  circumstances — as  to  an  altitude  of  4,000 
feet,  would  it  normally  be  in  the  pattern?  A  The  an¬ 
swer  was  negative. 

Q  The  answer  is  negative? 

THE  COURT:  Well,  Mr.  Stock,  when  would  he  be  in 
the  pattern,  under  any  circumstances  ? 

THE  WITNESS:  I  am  sorry  to  have  to  say  again, 
that  the  altitude,  it  is  a  matter  of  practical  application. 
It  is  relative  to  the  volume  of  traffic  that  is  operating.  If 
there  is  a  large  military  formation,  for  example,  or  a 
large  volume  of  traffic  operating  in  the  vicinity  of 
4032  an  airport,  it  might  be  necessary  that  succeeding 
numbers  of  aircraft  continue  in  the  pattern  flight  at 
higher  altitudes,  continuing  to  fly  through  the  pattern 
around  the  airport  until  aircraft  at  lower  pattern  alti¬ 
tudes  will  have  cleared  out  through  landing. 

That  is  the  variable  factor.  Under  normal  circum¬ 
stances,  traffic  pattern  flight  is  conducted  at  approxi¬ 
mately  1200  feet. 

THE  COURT:  What  you  mean  to  say,  then,  whether 
or  not  a  plane  is  in  the  traffic  pattern  depends  upon  the 
circumstances  at  the  time;  and  one  of  the  circumstances 
at  the  time,  of  a  controlling  character,  is  traffic? 

THE  WITNESS :  Yes,  sir. 

BY  MR.  BRESS: 

Q  Well,  conceivably,  then,  a  plane  at  5,000  feet  follow¬ 
ing  the  flow  of  traffic  would  be  in  the  pattern?  A  It 
was  due  to  that  fact,  which  I  just  explained,  that  I  used 
the  term  “normal.” 

Q  Conceivably  a  plane  at  5,000  feet,  flying  in  the  flow 
of  traffic,  would  be  in  the  pattern?  A  Only  if  the  cir¬ 
cumstances  required  a  flight  at  5,000  feet  in  the  pattern. 

Q  If  he  is  flying  at  5,000  feet,  then  you  say  if  he 
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has  got  a  reason  for  flying  at  5,000,  he  is  in  the  pattern. 
But  if  he  doesn’t  have  a  reason,.  he  is  not  in  the 

4033  pattern.  Is  that  what  you  say?  A  Yes,  sir. 

Q  Was  there  any  more  than  one  prescribed,  pub¬ 
lished  landing  pattern  for  Washington  National  Airport 
in  effect  on  November  1,  1949?  A  Not  to  my  knowledge. 

Q  And  that  one  is  the  one  that  was  shown  to  you  yes¬ 
terday  on  cross  examination  as  Plaintiff’s  Exhibit  No.  7, 
is  that  correct?  A  That  is  correct.  j 

Q  And  when  you  talk  about  this  as  the  traffic  pattern, 
isn’t  this  designated  as  the  approach  and  landing  pat¬ 
tern — is  it  not?  A  The — 

Q  Is  it  not?  A  Half  of  it  is.  You  are  holding  four 
sheets  there,  two  charts. 

Q  I  am  only  showing  you  this  one.  A  This  one  is 
labeled  differently. 

Q  This  is  takeoff  and  departure.  I  am  talking  about 
Plaintiff’s  Exhibit  7.  This  is  No.  10.  There  is  nothing 
tricky  in  my  questions,  Mr.  Stock.  j 

•  •  *  • 

4034  Q  You  say  this  is  only  half  of  it.  I  am  only 
directing  your  attention  to  that  which  we  have  re¬ 
ferred  to  as  the  traffic  pattern,  which  is  designated  as 
approach  and  landing  pattern. 

Is  this  not  the  only  published  and  prescribed  pattern 
for  approach  and  landing  for  Washington  National  Air¬ 
port  in  effect  on  November  1,  1949?  A  To  the  best  of 
my  knowledge,  it  is.  j 

Q  And  does  this  prescribed  pattern  require  a  plane 
coming  in  from  the  northeast  to  travel  north  of  the  Air¬ 
port,  north  of  the  Pentagon,  then  south  on  downwind  leg 
to  south  of  Alexandria,  and  then  north  up  the  Potomac 
River,  and  then  an  S-tum  to  the  Potomac  Electric  Power 
plant,  lining  up  then  with  runway  3?  Is  that  correct? 
Did  I  trace  that  properly?  A  You  traced  the  line  prop¬ 
erly,  to  answer  your  question.  In  the  absence  of  air 
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traffic  control  clearance  instructions — 

Q  To  the  contrary?  A  — which  prescribe  another 
pattern,  a  pilot  would  follow  this. 

Q  By  prescribing  another  pattern,  you  mean  prescrib¬ 
ing  another  instruction  as  to  how  the  plane  should  land? 

This  is  the  only  published,  prescribed  pattern, 

4035  as  I  understand  it.  A  There — 

Q  Is  this  your  only  published,  prescribed  pat¬ 
tern?  I  thought  you  answered  that  yes  before.  A  Yes, 
that  is  correct. 

Q  Therefore  this  is  the  pattern  required  to  be  fol¬ 
lowed  unless  there  is  an  instruction  from  air  traffic  con¬ 
trol  to  follow  some  other  path  in  landing?  Correct?  A 
Correct. 

Q  Now,  getting  back  to  the  altitude  at  which  planes 
may  fly  in  the  pattern,  it  is  a  fact,  is  it  not,  that  the 
Civil  Aeronautics  Administrator  has  never  placed  any 
limit  on  how  high  a  plane  can  fly  and  be  within  the  pat- 
emf  Is  that  correct?  A  That  is  correct. 

Q  Now,  as  I  understood  you  to  testify  yesterday,  you 
stated  that  if  the  tower  wants  the  plane  to  land  in  con¬ 
formity  with  the  prescribed  landing  pattern,  Plaintiff’s 
Exhibit  No.  7,  he  must  not  only  tell  him  to  land,  but  must 
also  tell  him  to  report  at  Hunting  Creek.  Whereas,  if  he 
wants  him  to  deviate  from  the  pattern  and  not  follow  it, 
he  does  nothing.  Is  that  correct?  Is  that  what  you 
intended  to  say?  A  I  don’t  believe  I  so  testified  yes¬ 
terday,  that  he  does  nothing. 

Q  He  gives  clearance  to  land,  but  says  nothing 

4036  about  any  deviation  or  anything  about  any  check¬ 
ing.  His  silence  on  the  path,  you  stated,  was  an 

instruction  to  deviate  from  the  pattern;  whereas  if  he 
wants  him  to  comply  with  the  pattern,  he  must  affirma¬ 
tively  tell  him  to  check  over  Hunting  Creek. 

I  want  to  know  if  you  meant  that.  A  I  didn’t  testify 
as  you  have  just  outlined. 

Q  Very  well.  Now,  is  it  not  a  fact  that  the  Civil 
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Aeronautics  regulations  and  the  regulations  of  the  Board, 
relating  to  Washington  National  Airport,  makes  no  refer¬ 
ence  whatsoever  at  any  place  to  Hunting  Creek?  A  I 
know  of  no  such  reference. 

Q  And  is  it  not  a  fact  that  these  regulations  with 
which  I  assume  you  are  familiar — Civil  Air  regulations. 
Are  you  familiar  with  them?  A  Generally,  yes. 

Q  And  are  you  familiar  with  the  regulations  relating 
to  Washington  National  Airport?  A  Generally. 

Q  Generally.  Well,  then,  if  you  are  not  familiar  with 
these  regulations  about  which  I  am  about  to  inquire,  will 
you  tell  us. 

Is  it  a  fact  that  the  regulations  require  a  pilot  to  fol¬ 
low  the  prescribed  pattern  for  the  particular  airport  that 
he  is  to  land  on,  and  in  particular  with  respect  to 
4037  Washington  National  Airport,  he  is  required  to 
follow  the  pattern  published  in  the  Airmen’s  Guide 
for  Washington  National  Airport,  unless  he  receives  in¬ 
structions  to  the  contrary  from  the  control  tower?  Is 
that  correct?  A  That  is  correct. 

Q  And  the  pattern  published  by  your  superiors,  the 
Administrator  of  Civil  Aeronautics ,  in  the  Airmen’s 
Guide,  and  referred  to  in  the  Federal  Register,  prescrib¬ 
ing  the  pattern  for  Washington  National  Airport  in  effect 
on  November  1st,  by  express  regulation  states  that  the 
pattern  supersedes  all  other  patterns.  Are  you  familiar 
with  that?  A  Yes. 

Q  And  are  you  familiar  with  the  fact  that  the  regula¬ 
tion  relating  to  Washington  National  Airport  uses  man¬ 
datory  language  to  the  effect  that  the  aircraft  landing 
or  taking  off  shall  conform  to  that  pattern  ?  Is  that  cor¬ 
rect?  A  I  believe  I  recall  that  exact  language  in  the 
regulation. 

Q  And  as  I  understand  it,  you  concede  that  that  is 
mandatory  to  be  followed,  unless  there  are  instructions 
from  the  control  tower  to  the  contrary?  That  is  correct? 
A  I  have  so  testified.  1 
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Q  Accepting  what  you  concede,  that  compliance  with 
the  pattern  is  mandatory,  unless  instructions  are  given  by 
the  tower  directing  a  plane  to  deviate  from  it,  what 

4038  I  would  like  to  know  is  how  any  of  your  itinerant 
fliers  coining  in  to  Washington  wTould  know'  what  to 

do  when  they  received  a  clearance  to  land  ? 

MR.  GALIHER :  I  object  to  that  question,  Your 
Honor,  because  that  does  not  take  into  consideration  what 
the  witness  has  said.  And  if  Your  Honor  will  have  it 
read  back,  I  think  you  will  see  that  Mr.  Bress  has  put  in 
that  question,  as  testimony  which  this  witness  has  given, 
a  statement  which  the  witness  did  not  give. 

MR.  BRESS:  I  disagree,  respectfully,  with  Mr.  Gali- 
her. 

THE  COURT:  How  important  is  it? 

MR.  BRESS:  This  is  quite  important,  I  believe,  as  to 
whether  it  makes  good  sense,  if  the  practice  is  what  this 
witness  says  it  is,  whether  it  is  safe  or  dangerous  to 
human  life. 

THE  COURT:  The  witness  testified  yesterday,  as  I 
recollect  his  testimony,  that  the  so-called  standard  pat¬ 
terns  are  information  for  the  guidance  of  a  pilot  ap¬ 
proaching  the  Washington  Airport,  and  they  necessarily 
have  to  be  flexible;  and  he  also  testified  that  in  respect 
to  the  matter  of  so-called  deviation,  there  must  be  a  re¬ 
quest  or  order  from  the  tow^er;  that  the  tower  controls 
traffic,  apart  from  the  pattern. 

That  is  where  we  are. 

MR.  BRESS :  Yes,  Your  Honor. 

4039  THE  COURT:  And  to  pursue  it  any  further  I 
don’t  think  is  helpful. 

MR.  BRESS:  With  reference  to  the  use  of  the  word 
“informational”  yesterday,  which  Your  Honor  referred 
to  today,  I  believe  there  was  also  the  use  of  the  words 
“compelled  to  comply,  in  the  absence  of  instruction  to 
deviate.”  That  is  the  language  that  was  used  yesterday. 

THE  COURT :  But,  apart  from  that,  where  does  it  get 
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you?  We  are  just  going  around  a  merry-go-round  here. 

MR.  BRESS:  I  won’t  spend  much  more  time  on  this. 

THE  COURT:  I  don’t  think  you  ought  to  spend  any 
more,  to  be  perfectly  frank. 

BY  MR.  BRESS : 

Q  Let  me  ask  you  this:  Is  it  a  fact  or  do  you  know 
that  you  have  24,000  planes  a  year  which  are  itinerants, 
coming  in  and  taking  off  at  Washington  National  Air¬ 
port? 

I  think  that  is  the  figure  I  saw  in  the  newspapers,  and 
I  wonder  whether  or  not  you  are  familiar  with  it  j 

THE  COURT :  If  you  saw  it  in  the  newspapers,  that 
isn’t  the  figure.  It  isn’t  important,  anyway. 

BY  MR.  BRESS :  : 

Q  You  are  in  charge  of  this  area.  Would  you  tell 
me  how  many  planes  of  the  itinerant  character — that  is, 
not  regularly  scheduled  airliners — how  many  come  in  and 
take  off  annually  at  the  Washington  National  Air- 
4040  port?  A  I  don’t  know  at  this  time. 

Q  Would  you  say  approximately  2,000  a  month? 
A  I  don’t  think  it  would  be  fair  to  the  record  to  guess 
like  that.  i 

Q  Would  you  know  what  it  was  last  year,  or  the  year 
before,  or  the  year  before  that?  A  No,  I  don’t.  I  did 
know — to  answer  your  question — but  I  don’t  know  today. 

THE  COURT:  *  I  don’t  think  we  ought  to  go  into  that. 
BY  MR.  BRESS : 

Q  Mr.  Stock,  you  are  familiar,  are  you  not,  with  the 
Army,  the  Navy  and  the  civilian — or  Civil  Aeronautics — 
procedures  for  the  control  of  air  traffic,  which  were  in 
effect  on  November  1,  1949?  A  Generally,  yes. 

Q  And  is  it  not  prescribed  in  those  procedures  that 
a  clearance  issued  by  a  tower  is  authority  for  a  pilot  to 
proceed  only  insofar  as  known  air  traffic  conditions  are 
concerned,  and  does  not  constitute  authority  for  a  , pilot 
to  violate  any  provision  of  the  civilian  air  regulations? 
Do  you  know  that?  A  Yes,  sir.  j 
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Q  And  with  respect  to  the  matter  of  standard  phrase¬ 
ology,  that  I  was  talking  about  with  you  yesterday  after¬ 
noon  just  as  we  adjourned,  I  was  talking  with  you 
4041  about  a  situation  w’here  the  tower  desired  to  have 
the  pilot  lengthen  his  downwind  leg,  and  we  were 
talking  about  the  kind  of  language  that  must  be  used  by 
the  tower  in  order  to  give  authority  to  do  that.  Do  you 
remember  our  discussion?  A  Yes,  I  do. 

Q  And  do  I  understand  that  you  do  or  do  not  agree 
with  the  standard  phraseology  which  I  mentioned  to  you 
yesterday,  that  in  such  circumstances,  where  it  is  desired 
that  the  pilot  lengthen  the  dowuiwind  leg,  the  phraseology 
to  be  used  is  “Make  long  approach”?  Is  that  correct? 
A  That  is  correct,  that  that  is  part  of  the  manual. 

Q  That  is,  then,  not  correct — period?  It  is  only  partly 
correct?  A  No;  it  is  correct. 

Q  Now,  the  converse  of  that,  if  a  plane  is  approaching 
for  a  landing  and  the  tower  desires  that  he  shorten  his 
downwind  leg,  so  as  not  to  go  all  the  way  south  in  accord¬ 
ance  with  the  prescribed  landing  pattern,  is  it  not  re¬ 
quired  that  the  language  used  by  the  tower  shall  be 
“Make  short  approach”?  Is  that  correct?  A  It  is  not 
limited  to  that.  That  language  is  prescribed  in  the  man¬ 
ual;  but  the  controller  is  not  limited  to  that  phrase  only. 

Q  What  do  you  mean  by  “not  limited  to”?  A  He 
might  instruct  a  pilot  or  clear  a  pilot  to  turn  on 
4042  base  at  a  given  point,  or  he  might  specify  a  short 
base  leg. 

Q  Those  are  express  "words  used  by  the  tower?  Is 
that  correct?  A  That  is  correct. 

Q  Now’,  is  it  not  a  fact  that  when  I  asked  you  a  mo¬ 
ment  ago  as  to  what  you  meant  by  the  words  “not  limited” 
to  the  words  “Make  short  approach,”  you  mean  by  that, 
really,  that  he  must  use  the  language  “Make  short  ap¬ 
proach,”  but  he  can  add  to  it  any  supplementary  language 
he  wTants?  A  No,  I  don’t  mean  that. 

Q  If  you  don’t  mean  that,  let  me  direct  vour  attention 
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to  these  regulations.  I 

THE  COURT:  Let  us  find  out  what  he  means,  first. 

THE  WITNESS:  I  mean  there  are  other  phrasings, 
other  words,  that  may  be  used,  that  have  the  same  clear 
intent. 

THE  COURT:  Isn’t  what  you  mean  simply  this,  that 
this  is  the  suggested  language,  this  is  the  language  that 
ought  to  be  used  for  the  sake  of  uniformity;  but  a  person 
controlling  traffic  in  a  tower  is  not  confined  to  the  rigidity 
of  the  expressions  themselves? 

THE  WITNESS:  Yes,  sir. 

THE  COURT:  In  other  words,  if  I  want  you  to  come 
in  on  a  base  leg,  I  wouldn’t  have  to  use  the  magic  words 
in  the  formula?  Isn’t  that  correct? 

4043  THE  WITNESS :  That  is  correct. 

THE  COURT:  Any  language  that  would  indi¬ 
cate  to  you  what  I  meant  would  be  proper?  Is  that  it? 

THE  WITNESS :  That  is  correct,  sir. 

MR.  BRESS:  Your  Honor,  in  relation  to  the  questions 
you  have  just  asked  him,  I  want  to  pursue  that  one  step 
further,  by  saying — 

BY  MR.  BRESS: 

Q  Is  it  not  a  fact  that  although  you  may  use  supple¬ 
mentary  words,  you  cannot  use  substitute  words?  A  No, 
that  is  not  a  fact. 

Q  I  direct  your  attention  to  paragraph  3.410  of  the 
ANC  manual  in  effect  on  this  date,  and  ask  you  if  you 
recall  that  it  contains  the  following  provision : 

“In  order  to  reduce  the  transmission  time  for  each 
tower  message,  and  to  decrease  misunderstandings, 
phraseologies  have  been  standardized  for  use  in  airport 
traffic  control.  However,  unusual  situations  will  occur  and 
the  controller  will  have  to  exercise  his  best  judgmelit  in 
the  use  of  additional  phraseologies.  In  such  cases  he 
should  use  supplementary  rather  than  substitute  phrases.” 

Ho  von  remember  that?  A  Yes,  sir,  I  do. 

•* 
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I  think  I  can  clarify  this  situation  by  referring 

4044  to  the  fact  that  at  the  time  that  manual  was  writ' 
ten,  we  were  not  dealing  with  noise  abatement  type 

of  traffic — 

Q  Mr.  Stock,  you  are  not  responding  to  my  question. 
Was  this  manual  in  effect  on  November  1,  1949? 

AIR.  GALIHER:  I  submit  that  the  witness  is  entitled 
to  go  on  and  give  the  answer  he  was  interrupted  from 
giving. 

MR.  BRESS :  It  is  not  responsive. 

THE  COURT:  I  am  assuming  it  is  really  a  question 
of  law  for  the  Court  to  determine,  on  the  manual,  and  to 
advise  the  jury. 

AIR.  BRESS:  That  is  correct,  sir. 

THE  COURT :  So,  therefore,  there  is  no  further  neces¬ 
sity  of  interrogating  the  witness. 

MR.  BRESS :  And  this  is  my  way  of  bringing  to  Your 
Honor’s  attention  these  various  provisions.  And  in  view 
of  the  direct  and  cross  examination  by  my  friends  on  the 
other  side,  this  is  within  the  scope  of  their  interrogation 
on  language  used. 

THE  COURT :  I  know.  But  if  it  is  for  my  benefit,  I 
have  heard  enough. 

AIR.  BRESS :  Verv  well. 

BY  AIR.  BRESS : 

Q  Just  one  more  question  along  this  line: 

The  words  “Alake  short  approach”  are  written  in  all 
capital  letters.  Is  that  correct? — entire  capital- 

4045  ized?  A  All  of  these  suggested  standard  phrase¬ 
ologies  are  so  written. 

Q  And  is  it  not  correct  that  on  page  04  of  the  manual 
it  is  stated — 

“Words  capitalized  shall  be  read  as  written,  accompa¬ 
nied  by  values  required  by  words  in  parentheses.” 

Do  you  remember  that? 

AIR.  BRESS:  Would  Your  Honor  like  to  see  that  (ex¬ 
hibiting  and  indicating  on  manual  to  the  Court)  ? 
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Was  there  an  answer  to  that  question,  Mr.  Reporter? 

THE  REPORTER :  No. 

BY  MR.  BRESS : 

Q  Did  you  answer  the  question?  A  Your  quotation 
from  the  manual  is  correct. 

MR.  BRESS :  That  is  all,  Your  Honor. 

| 

Redirect  Examination 

BY  MR.  GALIHER :  j 

Q  Mr.  Stock,  the  manual  which  Mr.  Bress  just  called 
your  attention  to  is  for  air  traffic  control  procedures  of 
the  Air  Force,  Navy,  CAA  and  other  civil  air  traffic  con¬ 
trol  agencies?  A  That  is  correct. 

Q  In  other  words,  that  is  for  the  men  in  the  control 
towers  ?  A  Yes. 

4046  Q  That  isn’t  for  the  people  who  may  fly  ships 
to  the  airport  ?  A  That  is  correct. 

Q  Now,  Mr.  Bress  asked  you  about  the  volume  of 
traffic  in  and  around  the  Washington  National  Airport, 
and  there  was  some  indication,  either  from  his  question  or 
from  your  answer  or  from  both,  that  there  were  ihous- 
ands  of  landings  and  takings  off  in  the  course  of  the  ordi¬ 
nary  year  at  the  Washington  National  Airport.  That  is 
correct,  I  believe,  sir.  A  He  so  stated. 

MR.  BRESS :  I  was  referring  only  to  itinerants.  The 
totals  run  into  the  millions. 

MR.  GALIHER:  All  right;  I  will  take  your  figure — 
millions. 

MR.  O’DONOGHUE:  May  I  inquire  at  this  titne  if 
“itinerants”  has  any  precise  definition?  I  have  heard  it 
used  a  lot. 

THE  COURT:  The  term  has  usually  meant  a  pedes¬ 
trian  not  knowing  very  much  about  where  he  is  going. 

MR.  BRESS :  It  is  used  for  a  non-scheduled  airplane, 
one  not  based  at  a  particular  airport,  one  who  comes  in 
and  leaves. 

THE  COURT:  How  important  is  it? 
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MR.  G ALIHER :  I  simply  want  to  bring  out  the 

4047  use  of  the  Airport. 

BY  MR.  G ALIHER : 

Q  These  people,  like  Eastern  Air  Lines  and  any  of 
the  airlines  using  the  Airport,  all  pay  for  the  privilege  of 
using  the  facility,  do  they  not? 

MR.  BRESS:  Objected  to  as  not  being  within  the 
scope  of  the  cross  examination  and  not  being  within  the 
scope  of  the  direct,  and  irrelevant. 

MR.  G ALIHER:  Well,  may  I  ask  him  that  question, 
Your  Honor?  I  simply  want  to  show  that  Eastern  Air 
Lines — perhaps  he  cannot  answer  it — paid  for  the  use  of 
Washington  National  Airport. 

THE  COURT:  I  don’t  think  there  is  any  question 
about  it.  Is  there? 

MR.  BRESS:  No,  sir. 

THE  COURT:  They  do  pay? 

MR.  BRESS:  Yes,  sir — and  an  itinerant  pays  a  land¬ 
ing  fee. 

THE  COURT :  Let  us  forget  the  itinerants. 

BY  MR.  G ALIHER : 

Q  And  I  believe  you  told  us  the  tower  at  Washington 
National  Airport  was  under  your  control  at  the  time  of 
this  accident?  A  That  is  correct. 

•  *  •  • 

4048  Q  Mr.  Stock,  what  I  was  trying  to  bring  out, 
will  you  state  whether  or  not  each  landing,  each 

takeoff,  in  and  of  itself,  is  that  a  separate  operation? 
A  Yes,  it  is. 

Q  And  the  man  in  the  control  tower  must  act  in  ac¬ 
cordance  with  the  situations  and  circumstances  that  exist 
at  the  particular  time,  must  he  not?  A  Correct. 

•  •  •  • 

4049  Q  Mr.  Stock,  Mr.  Bress  showed  you  the  No.  7 
exhibit,  which  he  put  down  on  his  papers.  I  meant 

this  one,  sir  (handing  exhibit  to  the  witness). 

Is  there  any  reason,  Mr.  Stock,  why  the  pattern  as  in- 
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dicated  on  that  piece  of  paper  there,  is  there  any  reason 
why  that  pattern  should  not  be  followed  by  all  aircraft 
flying  into  the  Washington  National  Airport? 

MR.  BRESS :  Objected  to,  if  the  Court  pleases. ! 

THE  COURT :  He  may  answer  it. 

THE  WITNESS :  I  am  asked  if  there  was  any  reason 
why  all  aircraft  flying  in  and  out  of  the  Washington 
National  Airport  should  not  follow  this  pattern,  if  I 
understand  it  correctly? 

BY  MR.  GALIHER: 

Q  Yes,  sir — on  that  piece  of  paper.  A  It  would  be 
impracticable,  I  would  say  impossible,  for  all  aircraft  in 
and  out  of  the  Washington  National  Airport  to  follow 
the  lines  drawn  on  the  chart  here.  They  could  follow  this 
pattern,  yes. 

THE  COURT :  By  “the  lines  drawn  on  the  chart”  you 
mean  the  earth  lines,  so  to  speak?  j 

4050  THE  WITNESS :  That  is  correct,  sir. 

THE  COURT :  The  path  over  the  earth. 

THE  WITNESS :  That  is  correct,  Your  Honor. 

BY  MR.  GALIHER: 

; 

Q  What  would  it  interfere  with? 

MR.  BRESS:  Objected  to. 

THE  COURT:  I  think  we  have  been  over  that,  Mr. 
Galiher.  The  witness  testified — and  one  or  two  other 
witnesses  testified — you  are  not  obliged  to  follow  the  so- 
called  earth  lines,  as  you  would  a  map;  but,  as  he  has 
just  said  now,  you  are  supposed  to  follow  the  general 
pattern  with  reference  to  the  airways — and  there  again  I 
am  using  a  technical  term  that  has  a  technical  definition. 

MR.  GALIHER:  This  is  just  a  little  bit  different, 
Your  Honor.  This  is  where  I  expect  to  show  it  would 
interfere  with  the  orderly  flow  of  traffic — just  a  little  bit 
different. 

THE  COURT:  But  how  important  is  it? 

MR.  GALIHER:  I  am  going  to  go  from  that  point 
and  show  a  custom  followed  at  the  Washington  National 
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Airport. 

MR.  WARNER:  Objected  to. 

MR.  BRESS:  Objection,  and  I  move  that  be  stricken. 

THE  COURT:  Just  a  minute.  I  don’t  know  what 
counsel’s  question  is  going  to  be.  You  had  better  come  to 
the  bench  and  tell  me  about  it. 

4051  (At  the  bench:) 

THE  COURT:  The  witness  has  testified,  if  not 
on  direct,  certainly  on  cross  examination,  that  as  far  as 
the  pattern  is  concerned — and  this  is  on  direct — it  is 
flexible,  it  is  not  a  rigid,  confining  thing — No.  1. 

And,  on  cross  examination  this  morning,  he  testified,  as 
I  recollect  his  testimony,  that  you  don’t  follow  it  in  the 
same  sense  you  would  follow  lines  on  a  map,  proceeding 
from  one  point  to  another;  that  you  have  to  take — by  way 
of  inference  he  said  this — navigational  points  from  here 
to  there  and  follow  that  outline  pretty  generally.  That 
is  his  testimony. 

What  do  you  propose  to  do? 

MR.  GALIHER :  I  propose  to  show  that  if  all  aircraft 
were  required  to  follow  this  pattern  it  would  interfere 
with  the  orderly,  flow  of  traffic — and  I  am  referring  to 
the  piece  of  paper. 

It  would  deprive  the  aircraft  traffic  controller  of  the 
opportunity  to  clear  aircraft  in  such  fashion  as  to  sepa¬ 
rate  aircraft  from  each  other  and  direct  the  flow  of 
traffic. 

THE  COURT :  If  it  is  for  my  benefit,  I  have  reached 
a  conclusion  with  reference  to  a  traffic  pattern.  It  is  not 
a  rigid  thing;  that  there  can  be  an  order  with  reference 
to  getting  out  of  it  or  to  deviate,  if  it  comes  from  the 
controller. 

4052  MR.  GALIHER :  Your  Honor,  it  is  for  the  ben¬ 
efit  of  the  jury,  and  it  is  proper  redirect,  in  the 

light  of  questions  Mr.  Bress  has  propounded  to  the  wit¬ 
ness. 

MR.  BRESS:  I  didn’t  go  into  any  reasoning  as  to 
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the  soundness  of  the  regulation.  What  he  is  saying  is 
that  the  regulation  is  wrong. 

MB.  GALIHER:  I  didn’t  say  that,  Your  Honor. 

THE  COURT :  What  is  the  question  you  are  going  to 
ask,  again? 

MR.  GALIHER :  I  am  going  to  show — 

MR.  BRESS:  WTiat  is  the  question? 

MR.  GALIHER:  I  haven’t  asked  the  question  yet.  I 
am  going  to  show  as  follows  by  this  witness :  If  all  air¬ 
craft  were  required  to  follow  this  pattern,  it  would  inter¬ 
fere  with  the  orderly  flow  of  traffic. 

THE  COURT:  What  do  you  mean,  follow  the  pattern? 

MR.  GALIHER :  The  lines  of  the  chart. 

THE  COURT:  To  follow  the  pattern  with  unvarying 
rigidity?  That  is  what  you  mean? 

MR.'  GALIHER :  The  lines  of  Exhibit  7. 

Also  I  wish  to  bring  out  that  it  would  deprive  the!  air¬ 
craft  traffic  controller  of  the  opportunity  to  clear  air¬ 
craft  in  such  fashion  as  to  divert  aircraft  from  each 
other  and  expedite  the  flow  of  traffic. 

THE  COURT :  I  would  like  to  have  it  cleared  up. 
4053  MR.  BRESS:  He  started  to  ask  a  questioft  on 
what  the  custom  and  the  practice  was. 

MR.  GALIHER :  The  Judge  asked  me  what  I  was 
going  to  bring  out,  and  I  answered  the  Judge’s  question. 

THE  COURT :  Why  don’t  you  ask  him  this? — whether 
or  not  it  is  in  any  sense  compelling;  that  the  traffic  pat¬ 
tern  must  be  followed  by  all  planes  arriving  at  Washing¬ 
ton  National  Airport? 

MR.  GALIHER :  That  isn’t  what  I  want  to  bring  out, 
Your  Honor. 

THE  COURT:  I  know  that.  But  you  want  to  bring 
out  the  fact  that — from  the  gist  of  your  question— that 
the  pattern  might  just  as  well  be  over  here  in  Griffith 
Stadium,  and  doesn’t  mean  a  thing. 

MR.  GALIHER:  That  is  absolutely  correct,  when  the 
man  in  the  tower  is  there  and  has  given  another  instruc- 
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tion. 

MR.  BERNSTEIN :  He  has  already  testified  to  that. 

THE  COURT :  As  I  understand  that,  this  is  my  view 
from  the  evidence:  You  have  the  pattern,  and  in  the  ab¬ 
sence  of  anything  in  the  nature  of  an  order  instructing 
the  pilot  to  get  out  of  the  pattern,  to  come  in  or  land  or 
go  home  or  whatever  he  wants  to  do,  that  is  an  order 
from  the  tower,  the  pattern  must  be  conformed  with. 

Now  you  say  that  is  not  so. 

MR.  GALIHER:  I  say  that  is  not  correct  I 

4054  say  there  is  more  to  it  than  that. 

THE  COURT:  You  had  better  find  out  what 
more  there  is  to  it,  but  you  will  have  to  do  it  in  another 
fashion  than  the  way  you  are  presuming  to  do  it  now. 

MR.  BERNSTEIN :  Also,  I  would  like  to  have  the  jury 
instructed.  I  think  that  is  very  prejudicial  before  the 
jury. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  GALIHER: 

Q  Mr.  Stock,  will  you  please  look  at  that  Plaintiffs 
Exhibit  No.  7  and  tell  us  what  would  happen  at  Washing¬ 
ton  National  Airport,  if  you  can,  if  all  aircraft  were  re¬ 
quired  to  follow  the  lines  as  indicated  on  that  chart,  with 
respect  to  approaching  and  landing? 

MR.  BRESS:  Objected  to,  if  the  Court  pleases. 

THE  COURT :  I  think,  Mr.  Galilier,  if  you  say  “since 
all  aircraft  were  required  to  follow  the  pattern,”  that  is 
his  testimony. 

MR.  GALIHER:  Well,  that  was  qualified  when  he 
said,  Your  Honor,  except  where  instructions  were  given 
by  the  tower. 

THE  COURT :  Then  add  the  qualifications  to  the  ques¬ 
tion. 

MR.  GALIHER:  All  right,  sir. 

BY  MR.  GALIHER : 

4055  Q  What  I  want  to  bring  out — 
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THE  COURT:  I  don’t  mean  what  yon  want  to 
bring  out. 

We  will  adjourn  for  15  minutes. 

(The  jury  having  left  the  courtroom:) 

THE  COURT:  Mr.  Galiher;  Mr.  Bress. 

(At  the  bench:) 

THE  COURT:  Reframe  the  question,  predicate  it  on 
the  witness’  testimony  on  cross  examination.  For:  in¬ 
stance,  “You  have  said  that  all  traffic  is  compelled  to 
follow  the  pattern,  except” — and  then  give  his  qualifica¬ 
tion  and  then  go  on  with  the  question. 

MR.  GALIHER:  The  trouble  with  that  is  this,  Mr. 
Bress  is  going  to  take  the  position  that  without  qualifica¬ 
tion,  you  have  to  follow  the  lines  indicated  on  that  chart. 

THE  COURT:  That  is  what  the  witness  said. 

MR.  GALIHER :  And  I  am  asking  what  would  happen 
if  that  were  true,  and  he  is  certainly  entitled  to  show  the 
situation  that  Avould  come  about. 

THE  COURT:  But  that  is  what  the  witness  has  said, 
as  I  understand,  and  from  a  note  I  have,  that  you  must 
follow  the  pattern  unless  you  have  an  order  to  the  con¬ 
trary.  That  is  his  testimony. 

MR.  GALIHER:  But  Mr.  Bress  won’t  concede  that 
that  is  correct.  Mr.  Bress.  says  that  regardless  of  any 
order  from  the  tower,  you  have  to  follow  it. 

4056  THE  COURT:  Then  what  you  have  to  do  is 
this:  “Mr.  Stock,  I  understood  you  to  say,  in  re¬ 
sponse  to  a  question  by  Mr.  Bress,  that  you  must  follow 
the  pattern  prescribed,  unless  there  is  an  order  from  the 
tower  man  to  the  contrary.”  And  then  go  on  to  your 
question.  i 

MR.  GALIHER :  All  right.  Then  I  will  ask  it.  j 

THE  COURT:  Or  “Is  it  correct,  as  I  understood  you 
to  say,  that  you  must  follow  the  pattern  prescribed,  un¬ 
less  you  have  an  order  from  the  tower  to  the  contrary?” 

And  if  he  says,  yes,  that  is  all  you  want,  isn’t  it? 

MR.  GALIHER:  No,  because  Mr.  Bress  insists  that 


1880  A 


regardless  of  what  this  man  or  anybody  else  from  the 
CAA  says,  that  isn’t  correct. 

MR.  BRESS:  That  is  for  the  Court  to  rule  on. 

MR.  GALIHER :  But  what  I  want  them  to  understand 
is  what  would  happen  over  there. 

THE  COURT :  After  you  lay  your  predicate,  then  you 
can  ask  him  the  question. 

MR.  BRESS:  I  think  the  big  error  in  the  question  is 
to  ask  this  witness  what  the  regulations  are,  when  we 
already  have  them  in  evidence  and  it  is  a  matter  of  law 
for  the  Court. 

THE  COURT :  Can’t  you  say  to  him — 

“I  understand  you  to  say,  in  answer  to  interrogation 
by  Mr.  Bress,  Mr.  Stock,  that  a  plane  coming 
4057  4065  into  the  Airport  must  follow  the  prescribed 
pattern,  except  or  unless  he  has  been  ordered 
by  the  tower  man  to  do  the  opposite.” 

Then  if  he  says  yes,  that  he  said  that,  then  you  go  on. 

MR.  BRESS:  Go  on  where? 

MR.  GALIHER :  And  ask  my  question. 

MR.  BRESS:  It  depends  upon  where  you  are  going. 

THE  COURT :  That  is  right. 

(Following  brief  recess:) 

4066  BY  MR.  GALIHER : 

Q  Mr.  Stock,  you  referred  yesterday  and  I  be¬ 
lieve  again  this  morning  to  the  words  prescribed  pattern. 
What  do  you  mean  by  prescribed  pattern? 

MR.  BRESS:  Objected  to,  if  the  Court  please. 

THE  COURT :  He  may  answer. 

THE  WITNESS:  The  term  “prescribed”  has  been 
used  and  is  commonly  used  in  reference  to  a  pattern 
which  is  published,  such  as  this,  Exhibit  7. 

BY  MR.  GALIHER: 

Q  Now,  will  you  tell  us  whether  or  not  the  tower  oper¬ 
ator  may  authorize  other  patterns  than  those  indicated 
by  Plaintiffs’  Exhibit  7,  which  is  before  you? 

*  MR.  BRESS :  Objected  to. 
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THE  COURT :  He  may  answer. 

THE  WITNESS :  Yes,  he  may. 

BY  MR.  GALIHER: 

Q  Under  what  circumstances,  Mr.  Stock?  A  Under 
circumstances  wherein  the  movement  of  traffic  requires 
the  prescription  of  such  other  patterns. 

Q  You  mentioned  yesterday  and  again  this  morning 

that  a  pilot  must  follow  the  prescribed  pattern  unless  the 

tower  instructs  him  to  the  contrary,  and  did  you  mean 

that  with  respect  to  Plaintiff’s  Exhibit  7  ?  A  Yes. 

4067  Q  Now,  yesterday  I  asked  you  and  gave  you 

certain  conditions,  No.  1,  was  Washington  National 

Airport  on  November  1,  1949.  No.  2  was  a  plane  from 

Beltsville  headed  to  Washington  National  Airport,  which 

contacted  Washington  National  control  tower  and  was 

cleared  by  the  tower  to  enter  a  left  traffic  pattern  for 

landing  on  Runway  3.  Three,  the  surface  wind  in  the 

vicinity  of  the  tower  was  approximately  northeast  20  to 

25  miles  an  hour.  Four,  on  its  downwind  leg  slightly 

north  or  west  of  the  field  the  plane  cleared  to  land  on 

Runwav  3. 

* 

I  asked  you  this  morning  with  these  conditions  as  above 
outlined,  when  was  the  plane  authorized  to  commence  or 
start  his  landing  approach  to  Runway  No.  3,  and  you 
stated — 

MR.  BRESS:  I  object,  if  the  Court  please,  that  this 
is  repetition  of  direct  and  not  proper  redirect  examina¬ 
tion,  and  certainly  leading.  I  object  to  this  type  of 
question  at  this  time. 

THE  COURT :  I  haven’t  heard  the  question  fully  yet. 
BY  MR.  GALIHER: 

Q  I  will  continue,  Mr.  Stock,  with  the  question. 

And  you  answered  that  question,  When  he  was  cleared 
to  land. 

Now,  sir,  is  that  the  type  of  instruction  that  you  have 
reference  to  when  you  used  the  expression,  He  must  fol- 
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low  the  prescribed  pattern  unless  the  tower  gives 

4068  him  contrary  instructions  ? 

MR.  BRESS:  Objected  to. 

THE  COURT :  He  may  answer. 

THE  WITNESS:  Yes. 

BY  MR.  GALIHER: 

Q  Mr.  Bress  referred  you  to  various  civil  air  regula¬ 
tions,  Mr.  Stock,  and  referred  to  or  referred  you  to  the 
manual,  which  he  had  before  the  recess. 

I  call  your  attention  to  Part  570  of  the  regulation 
covering  Washington  National  Airport,  570.3,  dealing  with 
aeronautical  activities,  which  reads: 

“All  aeronautical — ” 

MR.  BRESS:  May  we  approach  the  bench? 

(At  the  bench:) 

MR.  BRESS:  I  object  to  the  reading  of  the  regula¬ 
tion  into  evidence  at  this  time  on  redirect  examination, 
without  it  having  been  offered  in  evidence,  or  by  reading 
it  to  a  witness.  It  is  not  mentioned  or  pleaded  in  the 
pretrial  order,  and  I  don’t  believe  it  is  properly  within 
the  scope  of  the  cross-examination,  and  not  properly  di¬ 
rect  examination. 

MR.  O’DONOGHUE:  May  I  suggest  that  the  regula¬ 
tions  which  have  been  published  in  Federal  Register  do 
not  have  to  be  introduced,  and  the  Court  may  take  ju¬ 
dicial  notice  of  them?  I  am  saying  that  for  the  benefit 
of  the  Court. 

MR.  BRESS:  That  is  correct.  If  Mr.  Galiher 

4069  wants  you  to  take  judicial  notice  of  it,  well  and 
good. 

MR.  GALIHER :  I  wish  to  offer  it  and  offer  it  in  any 
way  the  Court  suggests,  at  this  time. 

MR.  AHERNE:  It  is  the  standard  regulation  which 
Mr.  Bress  used  when  he  examined  the  witness  on  cross- 
examination. 

THE  COURT:  It  may  go  in. 

(Counsel  having  returned  to  the  trial  table:) 


1883  A 


MR.  GALIHER:  May  I  offer  the  regulation  570.3 
dealing  with  aeronautical  activities  under  Part  570,  Wash¬ 
ington  National  Airport,  at  this  time  ? 

THE  COURT:  Yes. 

MR.  GALIHER :  Ladies  and  gentlemen,  this  is  the 
regulation  which  was  in  effect  on  the  day  tof  the  accident. 

THE  COURT:  You  will  have  to  keep  your  voice  up. 

MR.  GALIHER :  It  reads  as  follows : 


“All  aeronautical  activities  at  the  Washington  National 
Airport,  and  all  flying  of  aircraft  departing  from  ot  ar¬ 
riving  at  the  Washington  National  Airport  in  the  air¬ 
space  above  Washington  National  Airport,  shall  be  con¬ 
ducted  in  conformity  with  the  current  pertinent  provi¬ 
sions  of  the  Civil  Air  Regulations  (sub-chapter  A  of 
Chapter  1  of  this  Title)  and  orders  issued  by  the  airport 


director  or  air  traffic  control  tower  operator,  not  in 


con¬ 


flict  with  the  said  regulations.” 


BY  MR.  GALIHER: 


4070  Q  Mr.  Stock,  you  are  familiar  with  that  regu¬ 
lation  ?  A  Yes,  sir,  I  am. 

Q  Now,  Mr.  Stock,  do  I  understand  you  to  say,  as  I 
believe  you  did  a  few  minutes  ago,  that  the  tower  opera¬ 
tor  may  authorize  other  patterns  than  those  indicated  by 
that  particular  chart?  j 

MR.  BRESS:  I  object,  if  the  Court  please,  as  to  au¬ 
thorization  of  other  patterns.  This  regulation  prescribes 
the  pattern.  Deviations  are  permitted  only  when  in¬ 
structed  to  do  so  by  the  tower. 

BY  THE  COURT : 

Q  What  do  you  mean  by  other  patterns  authorized  by 
the  tower?  You  have  the  prescribed  pattern  which  you 
say  must  be  followed  except  where  permission  is  granted 
by  the  tower,  or  the  authorized  order  from  the  tower. 
What  do  you  mean  by  other  patterns  permitted  by  the 
tower?  A  It  is  conceivable  that  circumstances  might 
arise  wherein  one  runway,  Runway  3,  as  an  example, 
would  be  in  use,  and  on  the  northeasterly  20-  to  25-mile 
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wind,  the  controller  might  for  reasons  of  safety  clear 
traffic  into  a  right-hand  pattern. 

Q  Well,  then  it  comes  down  to  the  circumstances  stated 
before,  that  the  situation  is  governed  by  the  action  of  the 
controller?  A  That  is  correct,  sir. 

4071  Q  In  other  words,  there  is  no  rigidity  about  any 
of  these  things  if  the  controller  for  reasons  which 

appear  to  be  cogent  to  him  at  the  time  orders  something 
else?  A  Yes,  Your  Honor. 

BY  MR.  GALIHER: 

Q  Mr.  Stock,  on  November  1,  1949,  was  there  any  cus¬ 
tom  or  practice  in  effect — 

MR.  BRESS :  Objected  to. 

Q  — at  Washington  National  Airport? 

MR.  BRESS:  I  mentioned  this  at  the  bench.  I  un¬ 
derstand  this  is  objectionable.  Before  this  form  of  ques¬ 
tion  is  asked,  I  suggest  we  approach  the  bench.  It  is  the 
same  thing  we  discussed  at  the  bench. 

THE  COURT :  Maybe  it  is  the  same  question  we  dis¬ 
cussed  at  the  bench.  I  don’t  know.  I  haven’t  heard  the 
question  in  full. 

MR.  GALIHER:  Mr.  Reporter,  will  you  read  back 
what  I  said? 

THE  COURT :  If  the  question  is  directed  to  what  was 
the  custom  at  the  Washington  National  Airport  on  No¬ 
vember  1st  with  respect  to  conformity  to  traffic  patterns 
and  directed  to  what  has  already  been  testified  to,  I  will 
exclude  it. 

MR.  BRESS :  That  is  why  I  objected. 

MR.  GALIHER:  So  that  I  will  not  ask  a  ques- 

4072  tion  that  is  improper,  could  I  approach  the  bench 
and  tell  you  what  my  question  is  ? 

(At  the  bench:) 

MR.  GALIHER:  I  want  to  show  that  there  is  a  cus¬ 
tom  and  practice  at  the  Washington  National  Airport  with 
respect  to  the  landings  under  circumstances,  such  as  were 
in  existence  here,  with  respect  to  making  a  turn  on 
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downwind  leg  and  coming  in  from  the  Potomac  Yards  and 
landing  on  Runway  3. 

That  is  the  purpose  of  my  question  and  what  I  intended 
to  ask. 

MR.  BRESS :  Custom  and  practice  may  be  a  negligent 
custom  and  practice  and  is  not  permissible  evidence  under 
the  testimony  shown  here. 

THE  COURT :  If  it  was  a  negligent  custom  and  prac¬ 
tice,  you  would  certainly  want  it  in,  wouldn’t  you? 

MR.  BRESS:  I  don’t  want  any  custom  to  go  in  be¬ 
cause  universality  and  other  tests  that  are  relative — this 
witness  testified  whatever  the  pattern  required  them  to 
follow  as  to  any  instructions. 

THE  COURT:  Well,  the  witness  could  not  testify 
about  the  custom  and  practice  at  the  airport  because  he 
wasn’t  stationed  there  at  the  time  in  question. 

MR.  WARNER:  That  is  my  objection. 

MR.  GALTHER:  I  suggest  he  could  because  it  was 
under  his  control. 

4073  THE  COURT :  No. 

MR.  GALIHER:  I  propose  to  show  that  to  be 
the  custom  and  practice  at  the  airport. 

THE  COURT:  No.  I 

(Counsel  having  returned  to  the  trial  table:) 

MR.  GALIHER:  Mr.  Stock,  I  think  that  is  all. 

Thank  you,  sir. 


Recross  Examination 
BY  MR.  O’DONOGTTUE: 

Q  Mr.  Stock,  you  were  asked  about  payments  made 
for  the  use  of  the  airport.  Those  payments  are  made  for 
landing  fees,  takeoff  fees,  hangar  fees,  and  things  of  that 
sort:  is  that  true?  A  I  wrould  not  be  qualified  to  testify 
on  that  operating. 

Q  Let  me  ask  you  this:  Are  any  payments  made  for 
the  facility  of  the  tower,  that  is,  for  the  clearance  in¬ 
structions  and  so  forth,  that  are  given  by  the  tower? 
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Are  any  payments  made  by  the  aircraft  for  that  purpose? 

MR.  BRESS :  Objected  to  as  being  implicit  in  the  fact 
that  there  is  a  payment  charged. 

MR.  O’DONOGHUE:  Now,  wait  a  minute.  I  don’t 
think  that  can  be  the  basis  for  an  objection. 

MR.  BRESS:  Well,  if  this  is  something  beyond  that, 
I  believe  it  is  not  proper  recross-examination,  and 
4074  it  is  irrelevant.  This  is  on  fiscal  affairs,  and  they 
have  people  who  know  about  it  if  they  want  to  pro¬ 
duce  them. 

MR.  O’DONOGHUE:  That  is  not  a  matter  of  the  air¬ 
port.  That  is  the  point  I  am  trying  to  make. 

THE  COURT :  He  may  answer. 

THE  WITNESS:  No  payments  are  made  directly 
from  the  operator  of  the  aircraft  to  the  administration 
with  respect  to  the  specific  services  rendered  by  the  air¬ 
port  traffic  control  tower. 

BY  MR.  O’DONOGHUE : 

Q  And  in  a  place  like  La  Guardia  or  Idlewild  where 
the  airport  is  owned  by  the  state  or  municipality,  and  in 
those  places  there  are  CAA  men  in  the  tower;  is  that 
right? 

MR.  BRESS:  Objected  to. 

THE  WITNESS :  That  is  correct. 

MR.  BRESS:  It  is  irrelevant. 

THE  COURT:  Well  I  don’t  suppose  it  is  very  helpful, 
Mr.  O’Donoghue. 

MR.  O’DONOGHUE:  I  merely  want  to  show  the  dis¬ 
tinction  between  the  operation  of  the  airport  and  the  oper¬ 
ation  of  the  tower,  and  I  think  it  can  best  be  illustrated 
that  way. 

THE  COURT:  Is  it  for  my  benefit? 

MR.  O’DONOGHUE:  Everything  I  say  is  for  your 
benefit. 

THE  COURT:  Very  well.  I  think  the  statute  covers 
that  doesn’t  it? 

4075  MR.  O’DONOGHUE:  Yes,  Your  Honor. 
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THE  COURT :  The  training  of  men,  snch  as  Mr. 
Stock  has  named,  and  matters  of  that  kind? 

MR.  O’DONOGHUE :  Yes. 

THE  COURT:  All  right. 

BY  MR.  O’DONOGHUE : 

Q  Well,  in  the  last  analysis,  Mr.  Stock,  in  VFR  weath¬ 
er  under  VFR  conditions  in  whom  is  the  responsibility 
for  the  operation  and  the  safety  of  the  aircraft  put! 
A  Final  responsibility  rests  with  the  pilot. 

Q  And  does  he  have  authority  to  take  action  contrary 
to  any  suggestions  or  instructions  given  to  him  by  the 
tower  if  in  his  estimation  that  is  necessary  for  the  safety 
of  his  aircraft?  A  He  does  have  such  authority. 

Q  Does  he  have  that  duty?  A  Yes,  sir. 

MR.  O’DONOGHUE :  That  is  all. 

i 

Recross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Stock,  if  a  pilot  of  an  aircraft  reports  that  he 
is  having  engine  trouble,  or  something  in  the  way  of 
mechanical  difficulty  with  his  plane,  is  he  entitled  to  any 
preference  as  far  as  landing  is  concerned?  A  If  he 
reports  such  difficulty  and  declares  an  emergency. 
4076  Q  If  he  simply  indicates  that  he  is  having  en¬ 
gine  trouble,  is  that  sufficient?  A  Yes. 

Q  Then  he  doesn’t  have  to  say:  This  is  an  emergency? 
He  just  says :  I  am  having  engine  trouble ;  I  want  landing 
instructions,  and  he  is  given  preference;  is  that  right? 
A  Not  necessarily.  The  pilot  is  the  judge  of  the  situa¬ 
tion  because  he  has  the  situation  in  hand  or  he  has  perti¬ 
nent  knowledge. 

Q  So  if  he  is  the  judge  of  the  situation  and  says,  I 
have  engine  trouble,  I  want  to  land,  he  is  given  prefer¬ 
ence,  is  he  not,  sir?  A  If  he  desires  preferential  treat¬ 
ment  as  being  involved  in  the  emergency  situation,  it  is 
his  responsibility  to  so  indicate,  because  mechanical  diffi¬ 
culty  in  an  aircraft  as  in  any  other  mechanical  cbntri- 
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vance,  can  vary  from  the  very  simplest,  which  doesn't 
enter  into  safety,  which  doesn't  make  an  emergency  situa¬ 
tion,  to  something  else  very  serious. 

Q  To  you  as  a  tower  operator,  what  would  engine 
trouble  indicate  to  you?  A  It  would  not  be  very  re¬ 
vealing. 

Q  And  if  the  pilot  said  to  you  he  was  having  engine 
trouble  and  he  wanted  to  land,  it  would  not  be  very 

4077  revealing  to  you?  A  No,  sir,  it  would  not. 

The  procedure  to  be  applied  in  an  emergency 
situation  is  to  indicate  that  an  emergency  does  exist,  and 
that  should  properly  be  done  by  initially  on  the  frequency 
which  he  has  been  using,  or  preferentially  and  properly, 
on  the  emergency  frequency,  which  is  set  aside  by  inter¬ 
national  agreement  for  that  purpose,  which  is  the  fre¬ 
quency  121.05  megacycles. 

Q  Suppose  he  doesn’t  have  the  frequency  121  in  opera¬ 
tion  at  this  particular  time?  A  The  prudent  operation 
of  aircraft  would  dictate  having  that  frequency  aboard. 

Q  But  suppose  he  doesn't  have  the  frequency?  A 
Then  he  would  use  such  frequency  as  is  available  to  him. 

Q  And  if  he  told  you  he  had  engine  trouble  and 
wanted  to  land,  it  would  not  reveal  a  thing  to  you?  A 
It  would  not  be  revealing  as  to  the  situation  that  existed 
as  to  whether  or  not  there  was  an  emergency  in  effect. 

Q  What  would  he  have  to  do  to  reveal  something  to 
you,  sir?  A  To  state  that  he  had  an  emergency. 

Q  He  has  to  use  the  word  “emergency”?  A  Or  to 
use  the  terms  prescribed,  or  “May  Day,”  which  are  es¬ 
tablished  by  international  agreement  to  indicate 

4078  an  emergencv. 

Q  Suppose  he  said :  I  have  engine  trouble ;  I  am 
in  a  hurry?  A  That  in  itself  would  not  indicate  the  de¬ 
gree  of  intensity  of  the  situation. 

Q  If  he  said  he  had  engine  trouble,  and  he  said  he 
was  in  a  hurry,  it  would  not  indicate  that  he  wanted  to 
come  in  and  land  and  be  entitled  to  preference  to  land? 
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A  You  set  up  a  situation  there  wherein  there  is  any 
reason  for  not  using  the  terms,  the  terms  established  by 
international  agreement. 

Q  And  you  are  saying  the  terms  prescribed  by  inter¬ 
national  agreement  should  be  used  by  both  the  pildt  and 
the  tower  control  operators?  A  It  would  be  the  sound¬ 
est  way  to  indicate  an  emergency  situation;  yes. 

Q  Or  any  other  situation?  A  Well,  it  depends  on 
what  you  refer  to. 

Q  Mr.  Stock,  if  you  are  going  to  use  these  standard 
phraseologies  and  terms  in  one  situation,  you  are  going 
to  use  them  in  all  situations,  aren’t  you?  A  If  you 
have  reference  to  the  manual  operations  and  the  phrase¬ 
ology  indicated. 

Q  Isn’t  that  what  you  have  reference  to?  A  That  is 
not  an  international  manual. 

4079  Q  Does  that  make  a  difference  with  National 
Airport,  whether  it  is  an  international  manual  or 
not?  A  Well,  the  situation  is  different.  On  the  one 
hand  you  are  speaking  of  what  is  to  indicate  an  j  emer¬ 
gency,  such  as  500  kilocycles,  which  is  set  up  for  emer¬ 
gency  use  in  maritime  frequency,  to  be  used  to  send  an 
SOS. 

Q  Does  that  manual  cover  emergency  situations  at  all? 
A  There  is  a  section  concerning  emergency. 

Q  And  it  prescribes  certain  standard  phraseologies  for 
emergency  situations? 

THE  COURT:  Well,  now,  we  are  getting  far  afield 
from  your  question:  If  I  have  engine  trouble  and  I  am 
in  a  hurry,  what  do  I  do? 

MR.  WARNER:  Well,  he  said  you  do  say  specifically 
the  word  “emergency.” 

Now,  I  have  gone  a  little  further.  Since  you  have  to 
sav  it  in  that  connection,  I  am  asking:  Don’t  you  think 
the  terminology  is  prescribed  in  the  manual? 

THE  COURT:  We  don’t  want  to  get  off  on  other 
cases.  We  want  to  keep  on  the  particular  case  with 
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which  we  are  concerned. 

MR.  WARNER:  We  are  dealing  with  other  instruc¬ 
tions  from  the  tower  in  this  case. 

THE  COURT:  I  assumed  that  your  question  was  di¬ 
rected  to  the  previous  statement  that  he  had  engine 

4080  trouble  and  lie  wanted  to  land. 

MR.  WARNER :  Yes,  it  was. 

THE  COURT:  Let  us  ask  about  that.  Let  us  not  go 
far  afield.  We  will  be  in  the  Bahamas  before  we  know  it. 
BY  MR.  WARNER : 

Q  Now,  Mr.  Stock,  when  you  stated  that  the  tower 
controller  may  authorize  another  pattern,  you  didn’t  mean 
to  say  that  he  could  authorize  another  pattern  like  this 
one  that  you  have  before  you?  You  mean  to  say  he  could 
authorize  deviation  from  this  pattern?  A  No,  I  didn’t 
mean  that. 

Q  You  mean  that  a  tower  controller  can  authorize  a 
completely  new  pattern?  A  That  is  correct. 

Q  And  what  does  he  do,  send  it  to  be  published  in  the 
Airman’s  Guide?  A  We  are  speaking  of  a  pattern  which 
is  prescribed  by  radio  communication  between  the  con¬ 
troller  and  the  pilot. 

Q  Well,  that  is  a  specific  pattern  for  that  one  instance 
that  he  is  using  it?  A  That  is  correct. 

Q  And  you  further  indicated  that  a  tower  control 
operator  might  authorize  a  pilot  to  follow  a  right-hand 
pattern  rather  than  a  left-hand  pattern?  A  I  did. 

4081  Q  And  he  would  have  to  use  some  phrase,  such 
as  follow  right-hand  pattern,  would  he  not,  sir? 

A  He  would  use  the  appropriate  terminology  to  indicate 
to  the  pilot  what  he  wanted  him  to  do. 

Q  That  would  be  what?  A  It  "would  not  necessarily 
be  anything  that  you  find  in  the  book,  in  the  manual  of 
operations,  because  the  language  to  be  used  would  be 
appropriate  to  the  situation  at  hand. 

Q  Well,  it  would  be  something  to  indicate  right-hand, 
in  other  words,  and  you  would  expect  him  to  follow  the 
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right-hand  pattern,  that  is  marked  here  as  being  the  reg¬ 
ulation  pattern,  Plaintiffs’  Exhibit  7?  A  It  would  not 
necessarily  be  spelled  out  as  a  right-hand  pattern.  He 
might  accomplish  the  same  objective  by  indicating  the 
point  at  which  to  turn. 

Q  Such  as  ?  A  Any  geographical  point  which  is  com¬ 
monly  known  to  pilots  operating  in  the  vicinity  of  the 
airport  and  through  the  terminal. 

Q  Would  you  give  me  an  example  of  such  communi¬ 
cation,  sir?  A  It  might  involve,  to  proceed  east  of  Boll¬ 
ing  Field,  turn  west  south  of  Bolling  Field,  start  base 
leg,  which  is  south  of  Bolling  Field. 

Q  In  other  words,  you  would  tell  him  what  you 
4082  wanted  him  to  do?  A  Yes. 

Q  You  would  not  simply  say  when  he  was  some¬ 
where  around  the  airport,  clear  to  land,  and  he  would 
come  in?  A  The  pattern  is  normally  indicated  prior  to 
the  clearance  to  land. 

MB.  W ABNER:  I  think  that  is  all.  Thank  you,  sir. 

Recross  Examination 


BY  MR.  BRESS : 

Q  With  respect  to  the  right,  make  a  right  traffic  ’pat¬ 
tern,  instead  of  left  traffic  pattern,  the  standard  phrase¬ 
ology  is  in  fact:  Clear  to  enter  right  traffic  pattern?  Do 
you  know  that?  A  Yes,  sir,  I  am  quite  aware  of  that. 
MR.  BRESS :  That  is  all.  Thank  you. 

•  #  «  « 

i 

I 

Ira  Hartzog 

was  called  as  a  witness  by  counsel  for  the  defendant 
United  States  of  America  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 


4083  Direct  Examination 


BY  MR.  BURKE : 

Q  Will  you  please  state  your  full  name,  sir? 


A 


Ira 
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Barnes  Hartzog,  Jr. 

Q  Mr.  Hartzog,  I  will  ask  you  to  keep  your  voice  up 
so  everybody  can  bear  you.  A  All  right. 

Q  Where  do  you  live?  A  I  live  at  present  at  328 
Monroe  Avenue,  Wyckoff,  New  Jersey. 

Q  What  is  your  occupation?  A  I  am  a  pilot. 

Q  And  by  wdiom  employed?  A  New  York  Rubber 
Company. 

Q  Were  you  so  employed  on  November  1,  1949?  A 
I  was  not. 

Q  Whom  were  you  employed  by  on  November  1,  1949? 
A  Leslie  L.  Irvin,  of  the  Irvin  Parachute  Company. 

Q  Would  you  state  whether  or  not  on  November  1, 
1949  you  as  pilot  landed  an  aircraft  at  Washington 
National  Airport?  A  I  did. 

Q  Will  you  please  describe  that  aircraft,  sir?  A  It 
vras  a  Lockheed  Lodestar,  and  the  number  was  N11512. 

Q  Who,  if  anyone  else,  was  with  you  in  the  air- 
4084  craft  which  landed  at  Washington  National  Air¬ 
port?  A  Mr.  Leslie  Irvin  was  flying  as  co-pilot, 
and  Harold  Rogers  was  a  passenger. 

Q  Was  anyone  else  with  you,  sir?  A  No,  sir. 

Q  What,  if  anything,  did  you  observe  on  the  airport 
when  you  landed?  A  I  was  turning  off  the  runway, 
taxi-ing  in,  and  I  observed  a  P-38  taxi-ing  into  No.  1 
position  for  takeoff. 

Q  Did  you  see  that  aircraft  take  off?  A  I  observed 
that  taking  off. 

Q  Do  you  know  what  time,  sir,  you  landed  at  Wash¬ 
ington  National  Airport?  A  I  cannot  say  with  certainty 
the  time. 

MR.  BURKE:  Would  Your  Honor  indulge  me  for  a 
moment,  sir? 

BY  MR.  BURKE : 

Q  Can  you  approximate  the  time,  sir?  A  Yes.  I  be¬ 
lieve  I  entered  it  on  the  log  form  as  9:55 — correction, 
11 :55,  but  in  the  light  of  circumstances  later  it  must  have 
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been  earlier  than  that 

Q  Can  you  estimate  how  much  earlier,  sir?  A  I 
would  say  that  it  must  have  been  15  minutes  or  20  min¬ 
utes,  somewhere  in  that  range,  between  12  and  20  min¬ 
utes. 

4085  MR.  BURKE:  Thank  you,  sir. 

That  is  all,  Your  Honor. 

Cross  Examination 
BY  MR.  AHERNE : 

Q  Did  you  take  the  plane  in,  Mr.  Hartzog?  Did  you 
take  that  plane  in  or  land  the  plane  as  distinguished  from 
the  co-pilot?  A  I  landed  the  airplane.  That  is  correct. 

Q  What  runway  did  you  land  upon?  A  Runway  3. 

•  •  •  • 

Q  You  were  not  in  contact  with  the  tower  by  radio, 
were  you?  A  No,  I  was  not. 

Q  Why?  A  I  had  experienced  a  complete  electrical 
failure  in  the  course  of  the  flight,  and  as  such  I  had  no 
power  to  operate  my  radios. 

Q  Now,  will  you  describe  for  us  briefly  where  you 
turned  on  to  base  leg? 

MR.  BRESS:  Objected  to. 

4086  BY  MR.  AHERNE : 

Q  And  what  communication,  if  any,  you  had 
with  the  tower?  j 

MR.  BRESS:  Objected  to  as  irrelevant.  The  witness 
said  he  had  no  radio.  He  had  no  communication  with  the 
tower.  Where  he  turned  without  instructions  from  the 
tower  would  be  irrelevant  to  any  issue  in  this  case. 

THE  COURT:  I  will  sustain  the  objection. 

MR.  AHERNE:  Your  Honor,  Mr.  Bress  has  asserted 
as  a  basis  for  the  objection  the  fact  that,  the  alleged  fact 
that  this  witness  had  no  contact  with  the  tower  because 
Mr.  Bress  urges  he  had  no  radio  contact  with  the  tower. 

I  submit  there  are  other  means  of  communication  with 
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the  tower  than  radio. 

THE  COURT :  That  very  well  may  be,  and  I  think  if 
you  desire  to  elicit  whether  it  is  a  fact  or  not  that  the 
witness  had  any  contact  with  the  tower,  he  should  be  spe¬ 
cifically  asked  that 

BY  MR.  AHERNE : 

Q  Did  you  receive  any  signal  from  the  tower  at  the 
Washington  National  Airport  that  morning  as  you  were 
approaching  it?  A  I  received  a  green  light,  which  I 
understood  vras  clearance  to  land,  and  I  did  land. 

Q  On  receipt  of  the  green  light,  which  you  in- 
4087  terpreted  as  clearance  to  land,  what  did  you  do 
with  the  plane?  A  I  turned  around  on  base  leg, 
and  I  would  say  my  base  leg  was  approximately  three 
miles  out,  and  I  turned  and  landed,  make  a  turn  and 
landed. 

Q  Can  you  approximate  for  us  the  base  leg,  where  the 
base  leg  which  you  have  just  referred  to,  was  made? 

MR.  BRESS :  Objected  to  as  irrelevant. 

THE  COURT :  Well,  then,  of  course,  it  all  comes  down 
to  what  we  discussed  at  the  bench,  whether  there  is  com¬ 
pulsion  in  the  exhibit,  and  whether  there  can  be  deviation 
from  it  by  instruction. 

MR.  AHERNE:  And  this  is  a  different  form  of  in¬ 
struction  by  a  green  light. 

THE  COURT :  Well,  then,  we  have  reached  that  point. 
You  don’t  have  to  pursue  it  further. 

MR.  AHERNE:  Is  Your  Honor  saying  that  he  may 
not  testify  where  he  made  the  base  leg? 

THE  COURT :  I  don’t  think  it  is  material. 

MR.  AHERNE:  I  will  not  pursue  it. 

THE  COURT:  All  right. 

AIR.  AHERNE :  I  have  no  further  questions. 

Cross  Examination 
BY  MR.  WARNER : 

Q  While  we  are  still  on  your  base  leg,  Mr.  Hartzog, 
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you  know  that  you  made  your  base  leg  three  miles 

4088  away  from  the  airport?  A  I  would  say  that  was 
approximately  the  distance  away ;  yes. 

Q  Now,  you  further  stated  that  you  received  a  com¬ 
munication  either  visual  or  radio  from  the  tower;  is  that 
correct?  A  It  was  a  visual  communication. 

Q  And  that  was —  A  A  green  light. 

Q  Flashing  or  steady  green?  A  A  steady  green  light. 

Q  And  you  received  that  when?  A  My  recollection 
of  the  light  was  that  it  was  as  I  was  approaching  base 
leg. 

Q  Approaching  base  leg?  A  Yes. 

Q  And  you  are  sure  that  you  got  that  from  the  tower? 
A  I  am  positive. 

Q  Was  your  radio  on  at  all?  A  My  radio  was  on 
but  there  wasn’t  enough  power  to  activate  the  set,  so  it 
wasn’t  possible  at  all  to  receive. 

Q  You  didn’t  hear  any  attempted  communications  from 
the  tower  operator?  A  None  whatsoever.  I  made  an 
effort  to  receive,  to  transmit  and  to  receive,  but 

4089  I  obviously  wasn’t  transmitting  to  him  and  ob¬ 
viously  wasn’t  receiving. 

Q  Now,  would  it  in  any  way  change  your  opinion  of 
where  this  green  light  came  from  if  I  told  you  that  the 
tower  control  operator  stated  that  he  didn’t  use  lights  in 
communicating  with  you?  A  It  would  not  j 

THE  COURT:  Well,  now,  let  me  interrupt.  We  are 
not  concerned  with  this  witness  with  a  green  light  or  by 
the  communication  wherever  that  was  from. 

MR.  WARNER:  Only  in  that  it  could  be  inconsistent 
with  other  testimony  in  the  case. 

THE  COURT:  Inconsistent  with  what  testimony?  I 
assumed  it  was  with  reference  to  the  testimony  earlieir  by 
way  of  deposition  with  reference  to  the  Lockheed,  which 
he  now  admits  he  was  operating,  and  the  time  of  day  it 
arrived  at  the  airport,  whether  it  was  either  before  or 
after  the  P-38  took  oil. 


1896  A 


Whether  he  got  a  green  or  pink  light  doesn’t  make  any 
difference,  as  far  as  I  can  see.  I  will  exclude  it. 

ME.  WAKNER:  Well,  you  mean  Your  Honor  excludes 
it? 

THE  COURT :  I  mean  just  exactly  what  I  say. 

MR.  WARNER:  The  question  and  the  answer? 

THE  COURT:  Yes. 

MR.  WARNER:  When  it  has  direct  bearing  on  the 
credibility  of  one  of  the  so-called  actors  on  this  very 
day? 

4090  THE  COURT:  It  is  de  minimis.  It  is  trivial. 
It  doesn’t  amount  to  anything.  I  exclude  it. 

MR.  WARNER:  Well,  I  respectfully  submit,  Mr.  Tig- 
ner’s  credibility  is  not  de  minimis. 

THE  COURT :  I  just  want  counsel  to  understand  this : 
I  understand  what  you  are  saying.  You  don’t  like  my 
ruling  but  it  is  my  ruling  and  I  have  made  it,  and  that  is 
the  answer  to  it. 

MR.  WARNER :  All  right,  sir. 

BY  MR.  WARNER : 

Q  Now,  Mr.  Hartzog,  I  believe  you  stated  that  you 
kept  a  flight  log.  A  That  is  correct. 

Q  And  you  made  certain  entries  in  the  log?  A  Yes, 
sir. 

Q  I  show  you  this,  sir.  Can  you  identify  that  as  a 
photostatic  copy  of  your  flight  log?  A  That  is  the 
flight  log. 

Q  Is  that  your  writing?  A  That  is  correct. 

MR.  WARNER:  I  would  like  to  have  this  marked  as 
Defendant  Bridoux’  next  exhibit,  No.  14.  Or  is  it  13? 
There  was  a  map  yesterday.  This  is  13. 

THE  DEPUTY  CLERK:  This  is  No.  14  for  identifi¬ 
cation. 

4091  (The  flifiht  log  of  Ira  Hartzog  was  marked  as 
Defendant  Bridoux’  Exhibit  No.  14  for  identifica¬ 
tion.) 


BY  MR.  WARNER: 
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Q  And  did  you  make  the  entries  on  this  log,  which 
is  identified  as  Defendant  Bridoux’  Exhibit  14?  A  Yes, 
sir,  I  did. 

Q  It  is  in  your  handwriting?  A  Yes,  sir. 

Q  And  I  notice  that  on  these  entries — I  see  they  are 
made  in  times  of  five  minutes.  Can  you  tell  me  any  rea¬ 
son  for  that?  A  The  normal  procedure  is  to  enter  the 
time  to  the  nearest  five  minutes. 

Q  So  you  made  your  log  entries  to  the  nearest  five 
minutes?  A  Let  me  say  this — 

Q  Would  you  answer  the  question?  A  Yes.  Yes,  we 
did,  to  the  nearest  five  minutes. 

Q  That  would  mean  if  you  landed,  for  example,  at 
9:43,  you  would  make  an  entry  of  9:45?  A  That  is 
correct;  yes. 

Q  Mr.  Hartzog,  you  took  off,  I  believe,  from  Buffalo 
on  the  morning  of  November  1st?  A  That  is  correct, 
yes.  Buffalo,  New  York. 

4092  Q  And  do  you  recall  your  time  of  takeoff  there? 

A  Nothing  except  what  is  entered  in  the  log,  which 
I  just  looked  at. 

Q  Do  you  recall  from  this  what  it  was?  A  Np,  I 
don’t  even  recall  from  that  what  it  was. 

Q  This  would  be  approximately  correct?  The  time 
you  took  off  from  Buffalo?  A  Approximately. 

I  made  these  entries  several  days  afterward,  and  that 
was  done  afterward,  so  it  can  be  an  error  of  a  few  min¬ 
utes  either  way. 

Q  Did  you  look  at  any  particular  record  or  clock  or 
anything  to  make  the  times?  A  We  had  a  little  clock, 
a  little  eight-day  clock  in  the  airplane.  That  is  used. 

Q  And  you  looked  at  the  clock  and  made  your  entries 
at  the  time?  A  Not  at  the  moment,  no.  I  didn’t  make 
the  entries  at  the  moment. 

Q  I  direct  your  attention  to  your  handwriting  at  the 
bottom  of  this  log.  Would  you  look  at  it?  Does  this 
show  whether  it  is  correct?  A  The  time  was  taken  from 
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the  ship’s  clock,  it  says  here,  and  that  time  was  taken 
from  memory  of  that  ship’s  clock,  approximately  a  day 
or  two  days  later. 

4093  Q  So  then  even  if  yon  made  it  two  days  later, 
it  was  still  what  you  saw  in  the  ship’s  clock  when 

you  took  off  and  when  you  landed?  A  What  I  remem¬ 
ber,  I  would  say. 

The  ship’s  clock  could  have  been  wrong,  and  my  mem¬ 
ory  would  have  been  wrong.  That  is  what  I  remember. 

Q  You  stated  this  was  the  original  log  entry  for  1 
November  1949,  the  time  taken  from  the  ship’s  clock? 
A  That  was  correct,  sir. 

Q  And  you  signed  this,  J.  or  is  it  I.  and  B.  ?  A  It  is 
I.  B. 

Q  Hartzog,  64004?  A  That  is  my  license  number. 
Q  Was  this  log  which  you  submitted  as  being  true  a 
correct  log  on  1  November  1949?  A  That  is  the  log  I 
submitted  as  being  correct. 

Q  What  time  does  that  log  say  that  you  landed  in 
Washington  National  Airport?  A  It  indicates  11:45. 

Q  It  shows  that  you  landed  at  11:45,  does  it  not?  A 
Yes,  sir. 

Q  That  is  what  the  log  shows?  A  That  is  what  the 
log  shows;  yes. 

Q  And  at  the  time  that  you  made  this  log  out,  which 
I  presume  was  on  November  1st  or  certainly 

4094  shortly  thereafter —  A  I  don’t  believe  it  was  No¬ 
vember  1st.  I  would  guess  that  it  would  be  more 

likely  November  3rd. 

Q  Aren’t  you  required,  sir,  to  keep  a  log?  A  I  am 
not  required  to  keep  a  log.  I  maintain  these  records  for 
maintenance  purposes  only.  We  don’t  have  scheduled 
operation. 

The  times  are  irrelevant,  the  time  we  take  off  and  land, 
I  should  say,  are  irrelevant  to  our  operation,  but  the  time 
in  the  air  is  the  important  thing. 

Q  At  the  time  that  you  made  out  this  log,  which  was 
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not  three  and  a  half  years  after  you  landed  at  National 
Airport,  but  a  matter  of  some  day,  or  a  day  or  so  later, 
this  was  your  estimate  as  to  the  time  that  you  landed  at 
Washington  National  Airport?  A  That  was  my  esti¬ 
mate. 

Q  As  you  remember  it  from  the  ship’s  clock?  A  As 
I  recall  the  ship’s  clock ;  yes,  sir. 

Q  And  you  stated  that  you  saw  the  takeoff  of  the 
P-38?  A  That  is  correct,  I  did  see  that  takeoff. 

Q  From  what  runway  did  that  plane  take  off  on? 
A  My  memory  tells  me  it  was  Runway  3. 

Q  Your  memory  tells  you?  A  Yes,  it  was  Runway 
3.  I  am  certain  of  it.  I 

Q  You  are  certain?  What  hangar  did  you  pro- 

4095  ceed  to?  A  Capital  Airlines  hangar. 

Q  Where  is  that?  A  That  is — 

Q  What  number  is  it?  A  I  can’t  even  answer  that. 
I  don’t  know.  I  suspect  the  people  around  here  can  but 
I  cannot.  j 

Q  At  the  north  or  south  end  of  the  field?  A  It  is 
turning  off  the  runway.  It  would  be  to  the  south,  ac¬ 
tually.  It  is  not  extremely  south.  It  is  about  in  the  mid¬ 
dle  of  the  south  group  of  hangar  buildings. 

Q  Taking  this  map,  sir,  which  is  a  copy  of  the  area, 
and  this  being  the  south  group  of  hangars  down  here  (in¬ 
dicating).  A  Yes. 

Q  In  the  middle,  in  here  somewhere?  A  Yes,  some¬ 
where  in  the  middle  group.  I  don’t  recall  just  where  be¬ 
cause  I  haven’t  been  back  to  the  hangar  since  that  date. 

MR.  WARNER:  I  would  like  to  offer  this  at  this  time 
in  evidence,  Your  Honor. 

Is  there  any  objection? 

MR.  GALIHER:  May  I  see  it,  please? 

MR.  WARNER :  Certainly. 

MR.  GALIHER:  No  objection. 

4096  (The  document  previously  marked  for  identifica¬ 
tion  as  Defendant  Bridoux’  Exhibit  No.  14  was  re- 
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ceived  in  evidence.) 

ME.  WARNER:  In  the  interest  of  time,  I  don’t  think 
it  is  necessary  to  show  this  to  the  jury  right  now,  Your 
Honor. 

Do  you  care  to  see  it,  sir? 

THE  COURT:  Yes. 

BY  MR.  WARNER : 

Q  Mr.  Hartzog,  did  you  see  the  mid-air  collision  that 
took  place  on  November  1,  1949?  A  I  did  not.  I  was 
in  the  Capital  Airlines  hangar  at  the  time  of  the  collision. 

Q  Approximately  how  long  after  you  landed  did  that 
collision  occur?  A  Well,  it  took  me  about,  I  would  say, 
in  the  neighborhood  of  five  minutes  to  taxi  to  the  hangar. 

I  immediately  left  the  airplane  and  went  into  the  Capi¬ 
tal  Airlines  hangar  to  look  for  their  maintenance  super¬ 
visor. 

So  I  would  say  another  seven,  possibly  ten  minutes, 
had  elapsed  when  I  walked  out  of  the  hangar.  Possibly 
ten  or  twelve  minutes,  something  like  that,  to  rejoin  Mr. 
Irvin  and  Mr.  Rogers  at  the  airplane,  and  as  we  walked 
to  the  door  of  the  hangar,  some  of  the  mechanics,  one  or 
two  of  them,  remarked  that  there  had  been  a  colli¬ 
sion. 

4097  Q  But  you  don’t  know  actually  what  time  the 
collision  took  place?  A  All  I  know  is  wdiat  I  read 
in  the  CAB  report. 

Q  You  were  back  in  the  hangar  somewhere?  A  That 
is  correct. 

Q  You  don’t  know  whether  it  happened  the  moment 
you  started  in  or  just  before  you  were  coming  out?  A 
No,  I  don’t  know. 

Q  So  you  recall  nothing  in  detail  about  that?  A  I 
would  say  from  the  amount  of  interest  that  has  arisen — 

0  No:  that  is  all. 

Thank  you  very  much. 
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Cross  Examination 

BY  MR.  BRESS :  i 

Q  Five  minutes  after  your  landing,  do  I  understand 
you,  you  were  in  Capital  Airlines’  hangar?  A  I  doubt 
that  I  was  in  there  five  minutes  after  I  landed.  Perhaps 
seven  minutes  after  I  landed,  it  may  have  been. 

Q  Did  you  become  aware  when  you  went  in  there;  that 
shortly  after  you  went  in  there  that  the  sirens  wTere  blow¬ 
ing?  Did  you  hear  the  sirens?  A  I  don’t  recall  hear¬ 
ing  sirens  at  all. 

Q  If  the  sirens  were  blowing  audibly  to  other 

4098  members  of  your  party,  and  you  didn’t  hear  them, 
you  cannot  fix  the  time  in  relation  to  your  landing? 

A  Since  I  didn’t  hear  them,  I  cannot. 

Q  Did  you  prior  to  or  after  your  landing  see  an 
Air  Force  0-47,  which  is  an  Army  DC-3?  A  I  idon’t 
remember.  j 

Q  Do  you  remember  even  seeing  that  plane  land  either 
before  or  after  you  landed?  A  I  don’t  recall;  no. 

Q  Ts  it  a  fact  that  your  plane  was  led  off  the  field  by 
a  Butler  aviation  station  wagon?  A  I  don’t  recall  the 
station  wagon.  It  might  have  been  that  they  approached 
us  on  the  ramp,  but  I  can’t  say  with  any  certainty. 

Q  Now,  isn’t  it  a  fact  that  you  circled  the  field  once 
or  twice,  and  it  was  after  that  circling  of  the  field  that 
you  were  given  the  green  light,  or  during  that  circling 
of  the  field?  A  I  circled  it  once,  as  I  recall. 

Q  You  circled  it  once?  A  Yes. 

Q  Tn  the  course  of  that,  did  you  receive  the  green 
light?  A  Not  until  I  was  in  position  and  set  for  land¬ 
ing  approach.  j 

4099  Q  Are  you  certain  or  is  that  just  a  general 
recollection  that  you  got  the  green  light?  A  My 

memory  tells  me  I  got  the  green  light. 

Q  You  don’t  have  a  distinct  recollection  about  the 
light?  A  I  can’t  say  at  which  point,  other  than  I  got 
the  green  light. 
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Q  Well,  my  question  was:  Are  you  certain  that  there 
was  a  green  light?  A  There  was  a  green  light,  or  I 
would  not  have  mentioned  it. 

Q  Then  possibly  someone  in  the  tower  used  an  Alldice 
lantern  and  pointed  it  at  you  to  tell  you  that  you  could 
come  in?  A  Yes ;  that  is  my  recollection. 

Q  Did  there  come  a  time  several  weeks  after  Novem¬ 
ber  1st  when  you  talked  to  a  Mr.  Potter  of  the  CAA? 
A  Yes;  Mr.  Potter. 

Q  Did  he,  Mr.  Potter,  indicate  to  you  some  possible 
violation  on  our  part  in  coming  in  that  day  without  a  sig¬ 
nal?  A  He  indicated  no  such  thing. 

Q  Did  he  at  that  time  prepare  a  statement  and  send 
it  to  you  for  signature?  A  Mr.  Potter  sent  me  no  state¬ 
ment. 

Q  Did  you  then  hold  a  Civil  Aeronautics  license, 
4100  at  that  time,  and  you  still  hold  it?  A  Yes,  the 
same  license. 

MR  BRESS :  That  is  all. 

THE  COURT:  Is  that  all? 

Thank  you,  sir. 

MR.  AHERNE :  I  have  one  more  question. 

May  I  have  the  log,  please  ? 

Further  Cross  Examination 
BY  MR.  AHERNE: 

Q  On  cross-examination  on  Bridoux  Exhibit  7,  Mr. 
Hartzog — I  beg  your  pardon,  Bridoux  Exhibit  14,  I  am 
sorrv,  it  is  stated  that  vour  arrival  time  was  11:45.  A 
Yes. 

Q  And  that  is  the  time  to  which  Mr.  Warner  directed 
your  attention?  A  Yes. 

Q  And  I  believe  you  stated  that  was  inserted  in  this 
paper.  Exhibit  14,  a  day  or  two  later;  is  that  correct? 
A  Yes,  it  was,  as  I  recall,  down  in  Florida,  in  Miami, 
Florida,  some  two  or  throe  days  later. 
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Q  What  I  want  to  get  at  this  moment  is  what  that 
11:45  indicates.  Does  that  indicate  the  time  your  wheels 
touched  the  ground  and  you  -were  on  the  runway,  or  does 
this  indicate  the  time  that  you  came  up  to  the  ramp? 

A  No,  sir.  It  would  normally  indicate,  if  I  were 
4101  keeping  an  exact  record  of  such  things,  it  would 
normally  indicate  the  time  that  the  landing  role  was 
completed. 

Q  Does  that  mean  when  you  came  to —  A  To  a 
stop  prior  to  turning  off  the  landing  runway. 

Q  Prior  to  turning  off  the  landing  runway?  A  '  Yes. 

Q  Quite  apart  from  the  time  11:45  given  to  you  on 
Bridoux  Exhibit  14,  is  it  a  fact  that  the  P-38  was  in  the 
No.  1  takeoff  position  at  the  time  of  your  landing?  A 
That  is  correct. 


4102  BY  THE  COURT : 

Q  Where  were  you  on  the  landing  pattern  when 
you  received  the  green  light,  as  far  as  your  recollection 
goes — the  traffic  pattern?  A  I  would  say,  as  nearly  as 
my  recollection  tells  me,  it  must  have  been  somewhere 
approaching  the  base  leg.  It  might  be  at  the  moment  of 
turning  on  to  base  leg,  or  it  might  have  been  in  the  course 
of  base  leg. 

Q  Where  would  that  be  in  relation  to  either  one  of 
these  two  exhibits,  the  photograph  or  the  chart?  A  It 
would  be,  approximately,  let  us  say  about,  well — 

BY  MR.  AHERNE : 

Q  Would  you  step  down  here,  if  you  prefer  to?  A 
Yes,  sir. 

MR.  WARNER:  The  witness  already  testified  he  was 
three  miles  from  the  airport. 

THE  COURT:  I  know. 

MR.  AHERNE:  He  didn’t  say  in  which  direction,  Mr. 
Warner. 
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BY  MR.  AHERNE : 

4103  Q  Are  you  acquainted  with  this  part?  A  Yes, 
sir. 

Q  This  is  Runway  3  in  red.  A  Yes. 

Q  This  is  the  railroad  yards.  A  I  would  say  it  was 
in  this  vicinity  (indicating). 

THE  COURT:  Now,  for  the  purpose  of  the  record, 
where  is  that? 

THE  COURT :  All  right. 

MR.  AHERNE :  Indicating  a  point  approximately  due 
west  of  the  southerly  end  of  Runway  3. 

BY  MR.  AHERNE : 

Q  And  was  it  up  there  at  that  point,  Mr.  Hartzog,  that 
you  made  your  turn  to  base  leg? 

MR.  BRESS:  Objected  to,  if  the  Court  please.  There 
is  no  authorization  from  the  tower. 

THE  COURT:  I  thought  the  witness  said  that  he  re¬ 
ceived  the  green  light  when  he  had  turned  on  his  base  leg. 

Is  that  correct? 

THE  WITNESS :  It  was  somewhere  in  there,  in  other 
words. 

THE  COURT:  No.  Were  you  on  your  base  leg  or  on 
your  downwind  leg? 

THE  WITNESS :  That,  sir,  I  cannot  ans-wer  with  any 
degree  of  exactitude.  I  just  don’t  recall  the  exact  geo¬ 
graphical  point. 

4104  BY  MR.  AHERNE : 

Q  You  didn’t  get  any  red  light  from  the  tower, 
did  you?  A  No,  I  didn’t. 

Q  And  whether  you  received  the  green  light  at  the 
time  of  your  turning  on  to  base  leg,  or  just  after  you 
had  turned  on  to  base  leg,  you  made  your  turn  at  the 
point  you  have  indicated  on  the  map?  A  That  is  cor 
rect. 

MR.  AHERNE:  That  is  all. 
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Recross  Examination 

BY  MR.  WARNER: 

Q  Mr.  Hartzog,  you  were  not  advised  that  the  scale 
of  this  map,  it  is  one  inch  to  four  hundred  feet?  A  Oh, 
I  see  your  point 

Q  The  distance  from  here  to  here  (indicating)  is  about 
three  miles  ?  A  Yes. 

Q  So  you  would  not  mean  that  you  were  over  at  this 
point  right  opposite  the  airport,  but  three  miles  below 
the  airport?  A  That  is  right;  three  miles  below.: 

MR.  WARNER:  That  is  all. 

MR.  BRESS:  That  is  all.  I  have  no  questions. 

BY  MR.  AHERNE : 

4105  Q  Mr.  Hartzog,  Mr.  Warner  spoke  rather  rap¬ 
idly  at  that  point,  and  I  wondered  there  if  you 
understood  his  question.  He  said  you  didn’t  mean  ait  the 
time  you  were  here,  you  meant  you  were  three  miles 
below  the  airport,  and  you  said  that  is  right. 

Did  you  mean  that,  sir,  or  did  you  mean  that  you 
were —  A  Now,  let  me  clarify  what  a  base  leg  is. 

A  base  leg  is — it  would  not  be  90  degrees,  but  perpen¬ 
dicular  to  the  end  of  the  runway,  and  it  would  be  about 
three  miles  off  the  end  of  the  runway.  j 

Q  West,  is  that  what  you  mean?  West  or  north-west? 

MR.  BRESS:  Southwest. 

THE  WITNESS:  Who  do  I  answer? 

THE  COURT :  The  best  thing  to  do  is  to  orient  your¬ 
self  to  this. 

THE  WITNESS:  I  agree  with  you  there,  sir. 

Perhaps  I  looked  at  that  rather  hastily,  but  I  say  it 
was  a  very  close  approach. 

It  wasn’t  over  three  miles  off  the  end,  and  more  than 
likely  it  was  between  two  and  three  miles  off  the  end  of 
the  runway. 

I  can  walk  there  and  examine  that  again. 

BY  MR.  AHERNE: 

Q  Would  you  please  do  so,  sir?  A  All  right. 
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•  •  •  • 

4117  George  Roerig, 

called  as  a  witness  by  counsel  for  defendant  Eastern  Air 
Lines,  and  having  been  previously  duly  sworn,  was  exam¬ 
ined  and  testified  as  follows : 

Direct  Examination 
BY  MR.  GALIHER : 

Q  Mr.  Roerig,  I  believe  you  told  us  last  month  when 
you  were  on  the  stand  that  you  were  assistant  to  the  vice 
president  in  charge  of  operations  of  Eastern  Air  Lines. 
Is  that  corerct,  sir?  A  That  is  correct 
Q  Now,  Mr.  Roerig,  have  you  brought  with  you  certain 
records  which  have  been  kept  in  the  ordinary  course  of 
business  of  Eastern  Air  Lines,  relative  to  radio  trans¬ 
missions,  background  history  of  Captains  Ray  and 

4118  Hazelwood,  who  were  at  the  controls  of  the  Eastern 
DC-4  on  November  1st,  1949?  A  I  have. 

Q  Would  you  please  tell  us  what  the  history  of  Cap¬ 
tain  Ray  was.  He  was  captain  of  this  ship,  was  he,  Mr. 
Roerig?  A  Yes.  Captain  George  Ray.  George  Ray 
was  the  captain  of  the  ship. 

THE  COURT:  That  is  R-a-y? 

THE  WITNESS:  R-a-y. 

BY  MR.  GALIHER: 

Q  Tell  us  the  history  of  Captain  Ray  with  your  com¬ 
pany.  A  As  of  November  1st,  1949,  Captain  Ray  was 
33  years  old. 

Q  Will  you  keep  your  voice  up,  please,  sir?  A  He 
was  employed  by  Eastern  Air  Lines  as  a  mechanic  De¬ 
cember  27  th,  1937. 

He  remained  in  our  employ  until  July  1,  1939,  as  a 
mechanic,  at  which  time  he  was  employed  as  a  pilot  with 
Eastern  Air  Lines. 

I  might  say  that  we  refer  to  the  co-pilot  as  the  pilot; 
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the  captain  is  commonly  referred  to  normally  as  the  first 
pilot.  We  call  them  the  captain  and  the  pilot. 

So  George  Ray  was  employed  as  a  pilot,  or  co-pilot,  as 
others  refer  to  it. 

4119  On  July  1,  1939,  he  was  based  at  either  New 
York  or  Newark,  New  Jersey,  from  that  date,  as  a 

pilot 

His  previous  training  as  a  pilot,  before  flying  with  us 
as  a  pilot,  was  basic  training  received  at  Teeterboro  Air¬ 
port,  New  Jersey,  and  miscellaneous  cross  country  pri¬ 
vate  flying  from  1934  to  1937. 

He  was  promoted  to  captain  with  Eastern  October  6, 
1941,  still  being  based  in  the  New  York  area. 

As  of  November  1,  1949,  he  had  a  total  flying  time  of 
9,033  hours. 

Up  until  approximately  September  1,  1946,  he  had  been 
flying  as  captain  of  Douglas  DC-3.  As  of  approximately 
the  1st  of  September,  1946,  he  started  a  training  program 
to  be  captain  of  a  Douglas  DC-4  type  aircraft,  which  pro¬ 
gram  was  completed  September  16,  1946. 

Since  September  16,  1946,  and  up  until  November  1, 
1949,  he  had  a  total  of  888  hours  as  captain  of  DC-4  air¬ 
craft. 

He  had  a  total  instrument  time  of  903  hours.  That 
includes  both  DC-4  and  DC-3  aircraft. 

Prior  to  Captain  Ray’s  departure  from  LaGuardia 
Field  on  November  1,  1949,  on  Flight  537,  he  had  had  a 
total  of  57  hours  and  20  minutes  rest  period  since  his 
previous  flight. 

Q  Do  you  mean  by  that  that  it  had  been  a  little 

4120  over  two  days  since  he  had  last  flown  a  plane  for 
Eastern,  up  to  the  time  he  took  off  from  LaGuardia 

on  November  1,  1949?  A  That  is  correct. 

Q  All  right,  sir.  A  The  date  of  his  last  Civil  Aero¬ 
nautics  Administration  physical  examination  was  Mhy  16, 
1949. 
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As  of  November  1,  1949,  he  held  a  pilot’s  certificate, 
No.  32731,  as  issued  by  the  Civil  Aeronautics  Adminis¬ 
tration,  with  the  rating  of  airline  transport  pilot,  for 
airplanes  with  horsepower  from  1,000  to  6,600  horsepower. 

He  received  his  last  instrument  check  on  August  8, 
1949. 

George  Ray  was  originally  qualified,  insofar  as  the 
route  qualification  was  concerned,  between  the  New  York 
and  Richmond,  Virginia,  on  May  7,  1941.  He  maintained 
route  qualification  continuously  since  that  date. 

Q  Mr.  Roerig,  does  that  include  flying  in  and  out  of 
Washington  National  Airport?  A  That  is  correct.  And 
he  has  flown  in  and  out  of  the  Washington  National  Air¬ 
port  since  the  Washington  National  Airport  was  opened. 
In  fact,  he  was  operating  into  Washington  since  July  1, 
1939,  or  within  a  few  days  of  that  date. 

Q  Does  that  complete  your  history  of  Captain  Ray? 
A  Yes. 

Q  Will  you  tell  us  about  Pilot  Hazelwood.  Do 
4121  we  understand  that  Pilot  Hazelwood  was  the  assist¬ 
ant  to  Captain  Ray  on  this  flight?  A  That  is  cor¬ 
rect.  And  he  was  the  second  pilot,  or  co-pilot. 

As  I  said  before,  we  refer  to  him  as  pilot,  since  George 
Ray  was  in  command  and  he  was  captain  or  first  pilot. 

Q  Yes,  sir.  Now  tell  us  about  Mr.  Hazelwood,  if  you 
will,  sir. 

THE  COURT :  What  is  his  first  name  ? 

THE  WITNESS :  Charles  R.  Hazelwood. 

As  of  November  1,  1949,  Charles  Hazelwood  was  28 
years  old.  He  was  employed  by  Eastern  Air  Lines  as  an 
apprentice  pilot  on  February  13,  1946.  At  that  time  he 
did  not  have  his  instrument  rating.  As  of  March  22nd, 
1946,  he  had  received  his  instrument  rating.  Therefore 
he  was  employed  as  of  that  date  as  a  pilot  for  Eastern, 
and  he  was  based  at  New  York  and  had  stayed  at  New 
York  since  March  22nd,  1946,  and  until  November  1,  1949. 

As  to  his  previous  training,  he  was  a  pilot  in  the  Army 
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Air  Force.  He  had  a  total  flying  time  as  of  November  1, 
1949,  of  4,395  hours. 

Up  until  about  the  1st  of  September,  1949,  he  had  been 
pilot  on  DC-3  aircraft.  He  entered  the  DC-4  training 
course  and  completed  that  September  12th,  1949,  as  pilot 
on  DC-4. 

4122  As  of  November  1,  1949,  he  had  a  total  of  26 
hours  and  2  minutes  as  pilot  on  DC-4  aircraft.  He 

had  a  total  instrument  time  of  440  hours. 

He  had  a  rest  period,  prior  to  the  Flight  537  on  No¬ 
vember  1st,  he  also,  as  did  George  Ray,  boarded  the 
flight  at  LaGuardia  Field,  New  York.  However,  his;  rest 
period,  the  total  time  since  he  had  been  on  duty,  was  59 
hours  and  10  minutes — approximately  2  hours  longer  than 
the  rest  period  that  Captain  Ray  had  had. 

Pilot  Hazelwood’s  last  physical  examination  was  Febru¬ 
ary  8,  1949.  He  held  a  current  Civil  Aeronautics  Admin¬ 
istration  Pilot’s  Certificate  No.  267897,  with  the  ratings 
of  single  and  multiple  engine  and  instrument  rating, 

BY  MR.  GALIHER : 

Q  Mr.  Roerig,  these  two  gentlemen,  as  well  as  the 
rest  of  your  crew  on  this  DC-4  plane,  all  lost  their  lives 
in  this  accident,  did  they  not?  A  Yes,  sir. 

Q  Did  this  plane  initially  on  that  day,  November  1, 
take  off  from  Boston?  A  Yes,  sir.  Flight  537  origi¬ 
nates  at  Boston.  j 

Q  And  then  it  came  from  Boston  down  to  New  York? 
A  To  LaGuardia  Field,  New  York. 

Q  And  at  New  York,  Captain  Ray  and  Pilot 

4123  Hazelwood  took  over  the  controls?  A  Yes,  sir. 

Q  Do  your  records  show  that  the  plane  was  air¬ 
worthy  when  it  took  off  from  Boston? — or  whatever  the 


correct  designation  is  with  respect  to  that?  A  Yes,  sir. 
The  routine  check  was  performed  at  Boston  before  the 
departure  of  Flight  537,  and  the  captain  bringing  the  air¬ 
craft  from  Boston  to  LaGuardia  reported  that  the  air¬ 
plane  was  satisfactory  in  every  respect. 
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Q  Mr.  Roerig,  when  a  commercial  plane,  such  as  this 
plane  was,  is  not  within  the  control  zone  of  an  airport, 
where  we  have  seen  they  have  control  tower  operators, 
what  means  of  communication  is  had  between  the  pilot 
and  his  company?  A  Well,  Eastern  Air  Lines  has 
ground  radio  stations  for  the  purpose  of  communicating 
with  our  flights,  located  at  all  of  our  airports  that  we 
serve.  The  main  communication  stations  in  the  eastern 
part  of  the  United  States,  as  far  as  a  flight  from  New 
York  to  Washington  is  concerned,  are  the  New  York  sta¬ 
tion  and  the  Washington  station. 

Q  Did  you  at  my  request  bring  with  you  the  transmis¬ 
sions  between  your  Flight  537,  the  DC-4  plane,  and  the 
company  radio  stations  with  respect  to  this  particular 
flight?  A  Yes,  sir. 

Q  May  I  have  them? 

4124  (The  transmissions  were  produced  by  the  witness 
and  handed  by  examining  counsel  to  counsel  for 
plaintiff.) 

MR.  BRESS:  If  the  Court  pleases,  insofar  as  these 
relate  to  communications  between  the  Eastern  Air  Lines 
plane  and  Eastern  Air  Lines,  I  believe  that  they  are  re¬ 
mote  from  any  issue  involved  here.  We  are  concerned 
here  only  with  what  the  Eastern  Air  Lines  plane  did 
between  Beltsville  and  the  time  of  this  crash. 

THE  COURT:  I  don’t  know.  I  am  assuming  that 
they  relate  to  the  matter  of  anything  possibly  developing 
with  reference  to  the  plane  from  its  flight  from  New  York 
to  Washington. 

MR.  GALIHER :  And  right  up  until  8  minutes  before, 
when  you  will  see — 

Well,  I  will  have  Mr.  Roerig  interpret  them. 

THE  COURT :  That  is  what  they  are  offered  for? 

MR.  GALIHER:  Yes,  sir. 

MR.  BRESS :  In  other  words,  this  relates  to  communi¬ 
cations  which  this  plane  had  with  its  own  company  up  to 
Beltsville. 
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THE  COURT :  The  indication  being  there  was  nothing 
wrong  mechanically  with  the  plane. 

MR.  BRESS:  That  is  correct — and  that  it  did  and 
could  have  radio  communications  with  its  own  com¬ 
pany. 

4125  Beyond  that,  to  read — 

THE  COURT:  You  agree  that  there  was  noth¬ 
ing  mechanically  wrong  with  the  plane  at  any  time  ? 

MR.  BRESS :  I  don’t  know.  These  do  not  show  that 
there  was  anything  wrong  with  the  plane.  I  have  offered 
no  evidence  that  there  was. 

THE  COURT:  You  have  offered  no  evidence,  and 
those  are  offered  to  guard  against  the  possibility  of  any 
inference  being  drawn  that  there  might  have  been  some¬ 
thing  wrong  with  the  plane. 

In  other  words  I  take  it,  Mr.  Galiher,  without  your 
formally  making  the  proffer  and  indicating  the  inference 
to  be  drawn  from  the  suggested  proffer,  that  the  proffer 
is  made  for  the  purpose  of  showing  that  as  far  as  this 
flight  is  concerned,  with  reference  to  Eastern  and  its 
plane,  it  was  uneventful ;  that  things  -were  going  along  in 
the  usual,  uneventful,  normal  fashion. 

MR.  GALIHER:  That  is  correct,  Your  Honor. 

MR.  BRESS:  And  these  only  show  that  it  did  have 
radio  communication  with  its  home  office. 

THE  COURT:  That  it  had  such  communication  and 
presumably,  if  there  was  anything  of  an  untoward  char¬ 
acter,  it  would  be  made  manifest. 

MR.  BRESS:  And  nothing  of  an  untoward  character 
is  reported  in  these  radio  communications. 

4126  THE  COURT:  That  is  right.  So  if  you  will 

stipulate  to  that.  i 

MR.  BRESS :  Yes,  that  that  is  all  these  are. 

MR.  GALIHER :  Are  you  willing  to  stipulate  to  that, 
Mr.  Bressf 

MR.  BRESS:  That  is  correct — to  the  extent  it  was 
just  stated  by  the  Court. 
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MU.  GALIHER:  Might  I  also  ask  these  other  gentle¬ 
men,  and  might  I  add,  this  shows  one,  two,  three,  four, 
five — well,  suppose  I  ask  this  question — 

BY  MR.  GALIHER: 

Q  How  many  different — 

MR.  BRESS:  If  you  are  going  to  offer  those,  then  I 
don’t  believe  the  stipulation  is  in  order. 

THE  COURT:  I  suppose  he  is  asking  a  question  to 
clarify  what  he  is  about  to  do. 

MR.  GALIHER:  Yes,  sir. 

BY  MR.  GALIHER: 

Q  Would  you  explain  what  these  are,  without  telling 
us  the  nature  of  the  particular  transmission  in  each  case? 
In  other  words,  just  give  us  a  brief  outline  of  what  all  of 
these  are,  without  saying  what  they  show.  A  The  first 
five  are  contacts,  radio  communications,  with  our  Eastern 
Air  Lines  LaGuardia  Field  radio  station. 

Did  you  want  more  detail  than  that? 

* 

4127  Q  And  do  you  mean  from  different  points,  after 
the  plane  left  LaGuardia,  there  were  these  commu¬ 
nications?  A  The  first  one  is  a  check  as  to  the  time 
before  the  flight  left  the  ramp,  and  the  operation  of  the 
radio,  the  high  frequency  radio. 

The  second  one  is  a  similar  check  on  VHF  radio. 

The  third  one  is  a  report  of  departing  or  being  off  the 
ground  at  LaGuardia.  That  was  the  third  one. 

The  fourth  one  is  a  report  over  Newark,  New  Jersey. 

The  fifth  one  is  a  report  over  New  Brunswick,  New 
Jersey. 

The  next  three  are  communications  had  with  Eastern 
Air  Lines  Washington  ground  station — the  first  one  being 
a  report  over  Philadelphia,  estimating  Relay  and  giving 
his  estimated  arrival  time  Washington. 

The  next  is  a  report  over  Relay,  the  time  over  Relay. 

And  the  last  one  is  a  report  at  Beltsville,  stating  that 
he  is  changing  over  to  tower  frequency. 

MR.  GALIHER:  Now  may  I  ask  you  gentlemen  to 
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stipulate  on  these,  without  going  into  any  more  detail  and 
having  Mr.  Roerig  read  each  one  of  these? 

MR.  BRESS :  That  is  all  right  as  far  as  plaintiffs  are 
concerned. 

MR.  GALIHER:  Mr.  Warner? 

4128  MR.  WARNER:  May  I  see  them,  please? 

MR.  GALIHER :  Yes,  indeed,  sir  (handing 
transmissions). 

MR.  WARNER:  Did  you  want  to  offer  these? 

MR.  GALIHER:  Yes,  I  am  going  to  offer  them.  I  am 
not  going  to  have  Mr.  Roerig  read  off  what  everything 
says. 

MR.  WARNER:  I  would  say  this,  that  if  they  are  to 
be  offered,  I  think  he  should  read  off  what  these  symbols 
mean. 

THE  COURT:  What  is  this,  again?  I  thought  they 
were  being  offered  originally  to  show  that  as  far  as  the 
plane  was  concerned,  from  its  conversations  with  the  so- 
called  contact  stations,  there  was  nothing  in  those  trans¬ 
missions  to  indicate  that  there  was  anything  seriously 
amiss  aboard  the  plane,  either  mechaincally,  with  refer¬ 
ence  to  its  passengers,  its  operating  personnel,  or  with 
reference  to  its  radio.  And  I  thought  that  there  was 
going  to  be  a  stipulation  to  that  effect — by  virtue  of  what 
these  slips  purport  to  show,  that  is,  records  kept  in  the 
usual  course  of  business  at  the  time  the  transmissions 
were  received. 

Now  I  understand,  Mr.  Warner,  you  have  some  objec¬ 
tion  to  that? 

MR.  WARNER:  Your  Honor,  I  have  no  objection  to 
stipulating  that  Eastern  Air  Lines  Flight  537  had  spme 
eight  or  nine  radio  contacts  with  their  company  radio, 
which  is  what  I  believe  those  slips  show — and  that  is  all 
they  show. 

Now,  if  Mr.  Galiher  wants  to  introduce  the  slips 

4129  into  evidence,  I  feel  they  should  be  explained. 

They  are  written  in  hieroglyphics  there  which  I 

frankly  don’t  understand. 
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THE  COURT :  Mr.  Bress  apparently  understands 
them,  and  he  has  agreed.  And  I  thought  the  stipulation 
Mr.  Bress  had  agreed  was  that  the  slips  purport  to  show 
there  was  nothing  mechanically  wrong  with  the  plane. 

You  don’t  make  that  point  anyway,  do  you? 

MR.  BRESS:  No,  sir. 

THE  COURT:  That  there  was  nothing  mechanically 
wrong  with  the  plane,  and  there  has  been  no  allegation  of 
that. 

MR.  BRESS:  As  I  understand  it,  it  is  merely  that 
these  contacts  were  being  made  by  radio  with  their  home 
office. 

THE  COURT:  And  so  presumably,  by  way  of  infer¬ 
ence,  there  was  nothing  wrong  with  the  radio. 

MR.  BRESS:  That  is  correct. 

THE  COURT:  Either  from  the  standpoint  of  receiv¬ 
ing,  or  transmitting. 

MR.  BRESS :  Well,  we  don’t  know  whether  they  could 
receive.  But  at  least  they  transmitted,  anyway. 

MR.  GALIHER:  Now  it  is  getting  more  narrow. 

MR.  BRESS:  We  are  speaking  of  these  slips.  I  am 
not  questioning  Eastern’s  radio  working. 

THE  COURT:  All  right.  You  haven’t  ques- 
4130  tioned  it  and  it  is  not  at  issue  in  this  case  and  we 
can  forget  it.  There  was  nothing  wrong  with  the 
Eastern  plane  and  there  was  nothing  wrong  with  its 
transmission,  with  reference  to  the  transmission  of  radio 
communications  to  the  contact  stations  of  its  company, 
and  apparently  nothing  wrong  with  its  ability  to  receive 
messages. 

MR.  BRESS:  Up  to  Beltsville,  and  that  is  where  these 
messages  stop — and  that  is  why  I  think  they  are  irre¬ 
levant  and  they  are  remote. 

THE  COURT:  If  you  are  going  all  the  way  to  Belts¬ 
ville,  you  might  as  well  go  all  the  way  to  impact,  unless 
something  happened  in  the  meantime.  So  do  you  go  all 
the  way,  or  do  you  go  only  to  Beltsville? 
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MR.  BRESS:  I  go  only  to  Beltsville,  as  far  as  this 
plane’s  contact  with  its  home  office. 

MR.  GALIHER:  Does  that  suit  you,  Mr.  Warner? 

MR.  WARNER:  Certainly. 

MR.  GALIHER:  Is  that  all  right  with  you,;  Mr. 
O’Donoghue? 

MR.  O’DONOGHUE:  Yes,  sir. 

BY  MR.  GALIHER : 

Q  Mr.  Roerig,  will  you  tell  us  if  the  last  one  you  made 

i 

reference  to  shows  that  that  was  the  last  transmission 
with  the  Eastern  office  in  Washington,  and  if  that  shows 
that  your  pilot,  or  your  plane,  was  at  that  point 
4131  transferring  over  to  tower  frequency?  A  Yes. 

This  shows  that  Eastern  Flight  537  reported  at 
Beltsville  38  minutes  after  the  hour,  which  would  be 
11:38;  that  he  was  flying  under  VFR  flight  conditions, 
and  that  he  was  changing  over  to  tower  frequency. 

Washington  repeated  that  back  to  our  flight  and  ac¬ 
knowledged  for  it,  repeated  it  back.  The  operator  was 
Haines. 

And  then  in  this  corner  is  11 :38,  where  after  the  opera¬ 
tor  took  the  message  out  of  the  typewriter,  he  put  it  in  an 
electric  time  stamp,  which  showed  11 :38,  the  time  he  Com¬ 
pleted  the  transmission. 

Q  Now,  from  that  time  on,  no  further  contact  was  had 
between  Eastern  and  this  particular  plane?  A  That  is 
correct. 

Q  Any  further  contact  was  between  the  plane  and  the 
Washington  tower,  or  the  approach  control  at  the  termi¬ 
nal  building  there?  A  That  is  correct. 

MR.  GALIHER:  I  think  that  is  all,  Mr.  Roerig. 


Cross  Examination 
BY  MR.  BRESS: 

Q  You  meant,  Mr.  Roerig,  that  the  message  was  11:38, 
but  by  the  time  it  was  stamped,  by  the  time  it  was  pilt  in 
the  machine,  it  was  stamped  11:39?  A  No,  sir. 
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4132  Q  Isn’t  that  the  hour  on  the  back  of  it?  A 
That  is  the  hour  on  the  back  of  it,  but  that  was  the 

time  it  was  given  to  ATC.  11:38  was  the  time  it  was 
completed,  and  the  stamp  on  the  back  is  the  time  they 
gave  that  information  to  Air  Traffic  Control. 

Q  And  that  was  11:39?  A  That  is  correct. 

•  *  •  • 

Q  Wit  lirespect  to  Pilot  Hazelwood,  he  had  only  26 
hours  of  experience  in  a  DC-4?  Is  that  correct? — 26 
hours  and  2  minutes?  The  correct  time  you  gave  us? 
A  That  is  the  correct  time  I  gave,  as  the  time  he  had 
logged  since  receiving  his  training  on  a  DC-4. 

Q  That  is,  26  hours  and  2  minutes  in  a  DC-4  included 
his  training  as  well  as  his  commercial  flying  time  in  a 
DC-4?  A  No,  sir.  It  didn’t  necessarily  include  his 
training  time. 

Q  Do  you  have  any  record  of  his  training  time?  A 
Not  here,  no. 

Q  Isn’t  it  a  fact  that  flying  time  all  goes  into  the 

4133  total  accumulation  of  hours  in  flight?  A  Not  nec¬ 
essarily  of  the  training. 

Q  But  you  do  know  that?  A  Yes. 

Q  Then  do  you  have  any  records  as  to  what  training 
he  got  as  a  co-pilot  in  a  DC-4?  A  Not  here,  I  don’t. 

Q  Do  you  know  how  many  hours  of  training  he  had? 

MR.  GALTHER :  If  Your  Honor  please,  I  didn’t  know 
this  was  an  issue  in  the  case.  I  have  no  objection. 

THE  COURT:  I  don’t  think  it  is.  I  think  the  only 
purpose  of  the  presentation  of  the  evidence,  as  I  got  it, 
was  to  show  that  the  plane  was  not  in  charge  of  unskilful 
hands. 

Now,  the  captain,  the  man  in  command  of  the  ship,  was 
Captain  Ray:  and  Hazelwood  was  merely  his  co-pilot. 
Apart  from  that,  there  is  no  allegation  of  negligence  upon 
the  part  of  either  of  these  two,  specifically.  So  I  don’t 
see  any  sense  in  going  forward  with  that. 
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MR.  BRESS:  The  purpose  of  the  direct  examination 
was  to  show  experience.  The  purpose  of  the  cross  exam¬ 
ination  is  to  bring  out  the  extent  of  it  or  the  limited 
extent  of  it. 

THE  COURT:  The  testimony  has  been  26  hours  in  a 
DC-4  for  the  co-pilot.  i 

4134  MR.  BRESS:  Yes.  ; 

THE  COURT:  His  experience  is  26  hours  as  to 

flight  time. 

MR.  BRESS:  And  my  question  was,  Your  Honor, 
whether  or  not,  of  tills  26  hours,  was  25  hours  of  it  in 
training  and  only  one  hour  of  actual  commercial  flight 
experience.  j 

THE  WITNESS:  No.  26  hours  and  2  minutes  is  as 
co-pilot  in  scheduled  operation  in  DC-4.  ■ 

BY  MR.  BRESS: 

Q  Both  of  these  pilots,  as  you  have  stated,  had  their 
physical  examinations  during  the  year  1949,  prior  to  No¬ 
vember.  Is  that  correct  ?  A  Yes. 

Q  And  those  physical  examinations  are  required  to  be 
taken  periodically  pursuant  to  regulations  of  the  CAA? 
A  Yes. 

Q  And  in  the  course  of  those  examinations  certain 
standards  of  eyesight  are  prescribed?  A  Yes. 

Q  And  each  of  these  men  passed  the  test  concerning 
eyes  ?  A  Yes. 

Q  The  co-pilot,  Hazelwood,  would  be  sitting  on  the 
right-hand  side  of  the  pilots’  compartment  in  flying, 

4135  would  he  not?  A  Yes. 

MR.  BRESS:  That  is  all. 

I 

Cross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Roerig,  did  Pilot  Hazehvood  have  an  airline 
transport  pilot’s  rating?  A  No.  I  don’t  think  he  did. 
According  to  mv  records,,  he  did  not  have. 
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Q  Your  records  indicated  he  did  not. 

Mr.  Roerig,  do  you  recall  giving  testimony  before  the 
CAB  regarding  the  time  that  the  Eastern  plane  checked 
with  the  Baltimore  Relay? — checked  as  being  over  the 
Baltimore  Relay?  A  Yes. 

Q  From  your  memory,  do  you  recall  that  time?  A 
No,  I  don’t.  I  referred  to  those — 

THE  COURT:  Apart  from  whether  or  not  he  gave 
testimony  before  the  CAB,  and  apart  from  the  fact  as  to 
whether  or  not  he  can  recall  that  testimony,  the  best  evi¬ 
dence  is  the  record  kept  in  the  usual  course  of  business; 
and  the  records  have  been  introduced  and  the  witness  is 
merely  the  conduit  through  whom  the  records  have  been 
introduced.  So  interrogation  of  the  witness  as  to  what 
he  said  there  is  immaterial  here,  because  the  testimony 
here  is  not  his  testimony;  it  is  the  records. 

#  *  *  * 

4136  MR.  WARNER:  It  has  been  Mr.  Roerig’s  testi¬ 
mony  here  today  that  the  Eastern  DC-4  checked  in 
over  Beltsville  at  11:38.  At  the  CAB  he  testified,  after 
reading  from  the  strips,  that  the  Eastern  DC-4  checked 
over  at  Relay  at  11 :37.  I  want  to  find  out. 

THE  COURT:  My  question  is  a  very  simple  one. 
When  he  testified  before  the  CAB — and  this  will  resolve 
the  controversy — did  he  testify  from  the  official  records  of 
the  company,  or  w^as  he  merely  giving  his  owm  version? 

MR.  WARNER:  His  answer  w^as  to  the  question, 
“Could  you  read  that  one  for  us,  please?” 

So  I  presume  he  was  reading  from  the  company  rec¬ 
ords. 

THE  COURT:  I  don’t  knowr,  and  I  can’t  indulge  in 
presumption  any  more  than  you  are  permitted  to  do.  Let 
me  ask  the  witness — 

Were  you  reading  from  the  company  records  at  that 
time? 

THE  WITNESS :  As  I  recall,  I  was,  sir. 
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THE  COURT:  You  have  the  records  of  the  communi- 

i 

cations  here.  Is  there  anything  in  the  records  you  have 
testified  from  here  that  reflects  the  question  that  Mr. 
Warner  now  is  about  to  ask  you? 

THE  WITNESS:  May  I  see  the  strips? 

4137  THE  COURT:  That  resolves  it. 

MR.  WARNER:  I  presume  the  result  will  be 
the  same. 

THE  COURT:  Let  us  hear  what  he  has  to  say  with 
reference  to  your  question. 

THE  WITNESS:  I  don’t  know  whether  this  will  ex¬ 
plain  it  or  not,  Your  Honor.  But  according  to  this  re¬ 
port  over  Relay,  Eastern  Flight  537  reported  over  Relay 
34,  meaning  34  minutes  after  the  hour,  or  11:34.  It  was 
VFR.  He  gave  his  Kolsman  setting  of  3001,  and  said  he 
had  1150  gallons  of  gas  on  board. 

The  Washington  station  repeated  that  back  and  said  the 
Kolsman  was  O.K.  And  Eastern  537  said,  “Roger.” 

That  was  Radio  Operator  Haines. 

It  is  time  stamped  11 :35,  on  the  front,  which  is  the  time 
that  the  operator  took  this  piece  of  paper  out  of  the 
typewriter,  after  having  typed  this,  and  put  it  in  a  time 
stamp. 

Then  after  he  called  Air  Route  Traffic  Control  Center 
and  gave  them  this  same  information  as  to  being  over 
Relay  at  34,  he  then  put  it  in  the  time  stamp  machine 
again,  and  it  reports  11 :37  as  the  time. 

That  is  the  11:37,  I  think,  that  he  is  referring  to. 

BY  MR.  WARNER : 

Q  Was  that  the  11:37  that  you  were  referring 

4138  to  when  you  testified  before  the  CAB?  A  No.  I 
testified  at  the  CAB  that  the  Eastern  Air  Lines 

Flight  537  reported  over  Relay  at  34.  I  read  from  this 
very  same  slip. 

Q  All  right,  sir.  I  would  like  to  refresh  your  recollec¬ 
tion  by  reading  from  page  16  of  the  CAB  transcript  on 
November  9,  1949.  The  question  was  asked  you:  • 
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“Mr.  Roerig,  do  you  find  the  communication  there  from 
the  flight,  to  company  radio,  to  the  effect  that  they  are 
leaving  company  raido? 

“Answer:  Yes,  sir,  I  have  that. 

“Question:  Could  you  read  that  one  for  us,  please? 

“Answer:  I  have  this  one  right  here,  which  is  contact 
over  Newark,  New  Jersey,  at  10:52,  after  departure  from 
LaGuardia. 

“At  11 :13  there  is  contact  over  Philadelphia. 

“At  11 :37  there  is  report  over  Relay. 

“And  then  at  11:38,  position  report  over  Beltsville.” 
A  I  apparently  was  referring  to  the  time  on  the 

4139  back  as  11:37. 

Q  Were  you  referring  to  the  times  on  the  back 
on  all  those  other  slips?  A  Read  them  again,  please. 

Q  Newark,  10:52?  A  Yes. 

Q  On  the  back?  A  Yes.  Not  the  back,  but  the  time 
the  transmission  was  completed — 52.  Not  the  time  he 
was  reporting  over  Newark,  51. 

Q  So  there  are  three  time  stamps  on  those  slips?  Is 
that  correct?  A  On  the  one  at  LaGuardia,  there  is  only 
one,  because  at  LaGuardia  they  had  a  teletype  machine 
when  they  wrote  this  on  the  machine,  and  it  went  direct 
to  the  Air  Traffic  Center;  and  therefore  they  did  not  have 
to  call  it  on  the  phone. 

Q  I  see.  Then  the  next  one  was  11:13  over  Philadel¬ 
phia?  A  That  is  correct.  That  is  the  time,  11:13,  of 
the  stamping.  The  time  was  over  Philadelphia  at  11:12. 

Q  You  are  reading  the  time  stamp  on  this.  A  That 
is  right. 

4140  Q  Is  it  11:37?  A  That  was  the  time  stamp  on 
the  back  for  the  Relay  report. 

Q  But  you  have  read  in  the  prior  transmission  the 
time  stamp  on  the  front.  Is  that  correct,  sir? — from 
Philadelphia?  A  There  was  none  on  the  back,  because 
Washington  would  not  have  to  give  this  information  to 
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the  Air  Route  Traffic  Control  Center,  because  Philadel¬ 
phia  is  in  the  New  York  area. 

Q  But  you  nonetheless  read  the  one  on  the  front? 
A  Yes.  That  is  the  only  one  there  is. 

Q  But  when  you  came  to  Relay,  you  turned  it  over 
and  read  the  one  on  the  back?  A  That  is  right.  Ap¬ 
parently  I  did.  He  was  over  Relay  at  11 :34. 

Q  And  then  the  Beltsville  one.  A  He  was  over  Belts- 
ville  at  11 :38. 

Q  But  on  the  Beltsville  one,  you  read  the  front  again, 
sir.  A  Well,  they  happen  to  be  the  same.  He  was  over 
Beltsville  at  38,  and  the  man  got  it  out  of  the  typewriter 
fast  enough  that  the  time  clock  had  not  changed  and  it 
said  11:38.  And  when  he  gave  it  to  Air  Route  Traffic 
Control  Center,  it  was  11 :39. 

Q  So  on  all  except  the  Relay  one,  there  is  no 
4141  more  than  a  minute’s  discrepancy  in  time.  A  On 
the  Relay  one — 

Q  There  is  a  period  from  34  to  37.  Is  that  correct, 


sir? 

MR.  GALIHER :  Your  Honor,  there  is  no  discrepancy. 

THE  COURT:  Mr.  Warner,  I  don’t  think  this  cross 
examination  is  serving  a  single  solitary  purpose.  It 
doesn’t  make  any  difference. 

MR.  WARNER:  I  think  it  simply  shows  one  addi¬ 
tional  discrepancy,  Your  Honor. 

THE  COURT:  Suppose  there  is  a  half  dozen  discrep¬ 
ancies.  The  only  thing  we  are  concerned  with  is  what 
happened  over  Beltsville  immediately  before  the  accident. 
Any  of  the  others  don’t  mean  a  thing. 

MR.  WARNER:  Well,  I  will  conclude  it,  Your  Honor. 

These  have  all  been  marked  as  Eastern  exhibits]  Are 
they  admitted,  Mr.  Galiher,  or  not?  I 

THE  COURT:  There  was  a  stipulation,  I  thought, 
without  the  necessity  of  admitting  the  exhibits. 

MR.  GALIHER:  I  thought  so,  too. 
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MR.  BRESS:  I  have  no  objection  to  the  exhibits. 

THE  COURT:  I  am  going  to  hold  counsel  to  their 
agreement.  Is  there  a  stipulation  or  isn’t  there?  Let  us 
be  informed  about  it. 

MR.  WARNER:  Your  Honor,  I  stipulated 
4142-4150  to  the  radio  contacts.  I  didn’t  know,  as  I  told 
you,  how  to  interpret  those  slips,  and  that  is 
why  I  asked  Mr.  Roerig  those  questions,  when  it  ap¬ 
peared  there  was  a  difference  between  what  he  said  pre¬ 
viously  and  what  he  said  today.  And  I  would  like  to 
offer  those  three  slips. 

THE  COURT :  Mr.  Warner,  again  I  will  repeat  what  I 
said.  It  is  not  what  the  witness  said,  but  what  the  slips 
purport  to  show.  He  is  merely  the  conduit  through  which 
the  records  of  the  communications  have  been  brought 
here.  As  far  as  that  is  concerned,  he  might  just  as  well 
be  an  automaton  on  the  stand.  It  isn’t  his  testimony,  but 
the  record.  If  the  record  is  material,  by  reason  of  some¬ 
thing  you  think  is  wrong,  and  it  involves  the  outcome  of 
this  case,  well  and  good.  I  think,  as  I  say,  the  only  thing 
in  the  matter  that  may  be  material  is  the  time  of  arrival 
over  Beltsville,  and  the  record  indicates’ the  arrival  over 
Beltsville  at  11 :38. 

MR.  WARNER:  Your  Honor,  I  feel  it  is  materal,  and 
therefore  I  offer  those  three  slips. 

THE  COURT :  Very  well.  They  are  in. 

MR.  WARNER:  Thank  you,  sir. 

THE  COURT :  All  right.* 

MR.  WARNER:  No  further  questions. 

(The  radio  communications  from  Eastern  Flight  537 
were  marked  and  received  in  evidence  as  Defendant  East¬ 
ern  Air  Lines  Exhibit  9- A  to  9-H,  inclusive.) 

4151  BY  MR.  BRESS: 

Q  Mr.  Roerick,  one  question.  When  you  say 
this  slip  shows  over  Beltsville  at  11:38,  this  is  the  report 
made  by  the  plane  that  it  was  over  Beltsville,  that  doesn’t 
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mean  it  was  over  Beltsville  at  that  time?  A  That  is  the 
report  given  by  him. 

THE  COURT:  Now,  Mr.  Bress,  you  don’t  mean  to  say 
that  you  are  impugning  the  validity  of  the  record?  j 

Do  you  have  any  evidence  or  propose  to  show  that  he 
wasn’t  over  Beltsville  at  11:38? 

MR.  BRESS:  Yes,  sir.  It  was  produced  two  months 
ago. 

THE  COURT:  I  understand,  but  this  is  the  record 
itself. 

MR.  BRESS :  The  report  is  no  better  than  the  record 
itself.  It  says  report  over  Beltsville.  He  may  have  been 
five  miles  out  of  Beltsville  when  he  made  the  report.  All 
I  am  asking,  if  this  is  what  the  plane  reported,  but  that 
doesn’t  establish  where  he  was. 

THE  COURT:  No,  it  doesn’t  establish  it,  any  more 
than  my  telling  you  where  I  am.  There  are  a  lot  of 
people  that  don’t  believe  I  am  here  either,  or  you  either. 

MR.  BRESS:  Then  we  agree.  That  is  all  I  wanted. 

MR.  GALIHER:  Are  there  any  other  questions? 

MR.  WARNER:  No. 

MR.  GALIHER:  Mr.  Roerick,  thank  you,  sir. 

•  •  #  • 

4154  (Thereupon  a  conference  was  had  in  chambers 
between  the  Court  and  counsel,  at  the  conclusion  of 

which  counsel  for  the  respective  parties  stipulated  as 
follows : 

4155  I  ! 

That  the  forward  end  of  the  DC-4  was  found  under 
water  at  a  point  815  feet  northeasterly  from  the  mean 
highwater  mark  on  the  west  bank  of  the  Potomac  in  a 
line  parallel  to  and  between  the  extensions  of  the  lines 
denoting  the  left  and  right  edges  of  Runway  3  on  Plain¬ 
tiffs’  Exhibit  1. 

II  \ 

That  the  two  papers  marked  Exhibit  43  on  the  CAB 
hearing  are  to  be  offered  and  received  in  evidence,  except 


i 
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that  the  legend  on  the  lower  right-hand  comer  of  the 
chart  reading  “Runway  30,  approximately  2200  feet”  is  to 
be  obliterated  or  covered  before  the  exhibit  is  shown  to 
the  jury. 

Ill 

That  the  tail  section  of  the  DC-4  was  found  on  the  west 
bank  of  the  Potomac  River  450  feet  south  of  the  shore-end 
of  the  pier  or  dolphin  structure  shown  on  Plaintiffs’  Ex¬ 
hibit  1. 


(Thereupon  Court  and  counsel  returned  to  the  court 
room  and  the  following  occurred :) 

THE  COURT:  I  might  say  to  the  jury  we  have  been 
longer  than  we  anticipated  but  we  have  success. 

MR.  AHERNE :  May  we  have  this  marked  for  the 
next  Eastern  exhibit,  Your  Honor? 

MR.  O’DONOGHUE:  And  also  the  next  number  for 
us. 

4156  MR.  AHERNE:  Consisting,  Mr.  Reporter,  of  a 
chart,  a  long  paper  with  a  legend  on  it;  two  papers 

in  all. 

THE  COURT:  I  might  say  to  the  jury  that  on  this 
chart  there  appears  a  piece  of  cellophane  over  a  white 
piece  of  paper  which  obliterates  or  blots  out  something 
that  we  are  not  concerned  with,  you  see,  and  so  therefore 
rather  than  have  it  appear  as  innocuous  as  it  is,  the 
thought  was  that  the  best  thing  to  do  was  to  cover  it  up, 
so  to  speak,  and  so  we  have  covered  it  up. 

MR.  AHERNE :  With  the  consent  of  all  counsel,  Your 
Honor,  the  form  in  which  the  last  exhibit  is  to  be  marked 
is  as  follows : 

The  chart  is  to  be  marked  as  Government  Exhibit  No. 
3  and  Eastern  Exhibit  10.  The  legend  which  is  attached 
thereto  is  to  be  marked  as  Government  Exhibit  3-A  and 
Eastern  Exhibit  10-A. 

THE  COURT :  Very  well. 
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MR.  AHERNE:  And  that  is  offered,  and  it  is  stipu¬ 
lated,  I  understand,  it  is  received  in  evidence.  I 

(The  document,  distribution  of  debris,  air  collision  near 
Washington  National  Airport,  November  1,  1949,  was  re¬ 
ceived  in  evidence  and  marked  as  Defendant  Eastern  Ex¬ 
hibit  No.  10  and  Government  Exhibit  No.  3.) 

4157  (The  document,  description  and  location  of  wreck¬ 
age  on  the  ground  was  received  in  evidence  and 

marked  as  Defendant  Eastern  Exhibit  No.  10- A  and  Gov¬ 
ernment  Exhibit  No.  3- A.)  j 

MR.  AHERNE :  With  Your  Honor’s  permission,  I 
would  like  to  read  the  legend  to  the  jury,  and  I  will  sepa¬ 
rate  now  Exhibit  10  and  10- A. 

MR.  BRESS :  Very  well. 

MR.  AHERNE :  Ladies  and  gentlemen,  Exhibit  10  is  a 
chart  which  shows  the  Potomac  Railroad  Yards  and  the 
Mount  Vernon  Highway. 

THE  COURT:  Can  you  see  that? 

THE  JURY:  Yes. 

MR.  AHERNE:  And  also  at  the  base  of  the  diagram 
or  chart  you  will  see  the  word  “Lagoon,”  and  at  the 
lower  right-hand  section  of  the  area  of  the  chart  you  will 
see  the  words  “Rear  section  of  DC-4  fuselage.” 

Also  you  will  see  that  on  the  right  of  the  jurors  is 
north  on  this  chart,  going  up  Mount  Vernon  Highway. 

The  point  I  now  indicate  consists  of  a  large  black  dot 
with  a  1  opposite  it,  which  is  an  electric  pole  on  the  west 
side  of  the  Mount  Vernon  Highway. 

No.  2  accompanied  by  a  black  dot  is  another  electric 
light  pole,  and  so  on,  No.  3. 

Those  are  all  poles  on  the  west  side  of  the  highway. 
You  will  see  corresponding  poles  on  the  east  side 

4158  of  the  highway  numbered  1,  No.  2,  and  No.  3. 

Now,  you  will  see  further,  and  I  am  now  indi¬ 
cating  No.  2  pole.  No.  2  on  the  west  side,  and  adjacent  to 
that  on  its  left  you  will  see  plus  5. 

That  indicates  merely  the  system  that  was  taken  to 
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locate  certain  pieces  of  debris,  which  were  placed  at  cer¬ 
tain  distances  from  these  landmarks,  the  landmarks  being 
the  electric  light  poles,  and  by  the  fence  at  the  Potomac 
Railroad  Yards,  which  are  points  of  reference. 

I  am  now  reading  from  Eastern  Exhibit  10-A  as  fol¬ 
lows: 

Description  and  location  of  wreckage  on  the  ground. 

One  is  an  upper  cable  panel,  including  reading  lights, 
call  signals  and  two  seats,  located  east  side  of  the  high¬ 
way,  46  yards  south  of  pole  1. 

Did  you  notice  this  plus  1?  This  one,  that  is  46  yards 
south  of  pole  1,  and  that  consists  of  an  upper  cable 
panel,  including  reading  lights,  call  signals  and  two  seats, 
located  on  the  east  side  of  the  highway,  46  yards  south 
of  No.  1  pole. 

Now,  item  2  of  debris  is  fuselage  stringer  parts,  30 
feet  south  past  pole  2,  east  side  of  the  highway. 

Now,  I  am  going  to  indicate  pole  2  on  the  east  side  of 
the  highway,  and  also  the  figure  plus  sign  2. 

Two  is  the  fuselage  stringer  parts,  30  feet  past  pole 
No.  2,  east  side  of  the  highway. 

Item  No.  3  on  the  debris  chart  is  exterior  fuselage 
4159  part,  size  three  feet  by  eight  feet,  floor  mat,  located 
west  side  of  the  highway,  location  opposite  side  of 
highway  from  No.  2. 

This  is  No.  2.  But  Item  No.  3  of  debris  was  found  on 
the  opposite  side  of  the  highway  from  No.  2.  This  con¬ 
sists  of  a  fuselage  part  and  floor  mats. 

Item  No.  4  on  the  debris  chart  is  section  of  the  forward 
bulkhead  aft  of  buffet,  and  a  burned  flare,  located  at  same 
position  as  No.  3  on  the  west  side  of  the  highway,  but  72 
feet  in.  That  is  No.  4. 

Can  you  see  that?  The  same  as  No.  3  but  72  feet  from 
it. 

No.  5  is  four-foot  duct  segments  located  45  feet  south 
of  pole  2,  west  side,  and  15  feet  in  from  west  side  of  the 
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highway.  That  is  No.  5,  and  I  have  indicated  it  with  my 
pencil  on  the  chart. 

No.  6,  item  No.  6  of  debris  reads.  Insulation  in  trees, 
located  50  feet  past  No.  2  pole,  west  side,  on  west  side  of 
highway,  and  approximately  30  feet  from  edge  of  high¬ 
way. 

That  is  No.  6,  which  is  a  little  to  the  south  and  to  the 
west  of  5 — I  beg  your  pardon,  6  is  right  near  5. 

No.  7  on  the  debris  chart  is  airway  maps,  insurance 
blanks,  large  section  of  skin  from  tail  or  fuselage,  ten  feet 
south  of  pole  No.  3,  west  side  of  highway,  and  about  in 
line  with  the  pole  to  the  south. 

4100  No.  8  of  debris.  No.  8,  insulation  and  paneling 
located  20  feet  south  of  pole  3,  80  feet  in  from  west 
side  of  highway.  Twenty  feet  south  of  pole  3 — I  am  try¬ 
ing  to  find  it.  That  is  it.  I 

Item  9  of  debris  is  eight  foot  by  eighteen  foot  forward 
section  of  fuselage  50  feet  south  of  pole  2,  east  side,  in 
water  at  beach.  That  is  No.  9.  It  is  right  down  here. 
That  is  an  eight  by  eighteen-foot  piece  of  fuselage. 

No.  10  item  of  debris,  No.  10,  is  an  oxygen  bottle  holder, 
DC-4,  found  halfway  between  poles  No.  2  and  No.  3,  east 
side  on  beach.  j 

No.  11,  item  of  debris  No.  11,  trailing  edge  wing  root 
and  large  section  of  fuselage  skin,  five  feet  by  ten  feet, 
located  midway  between  poles  No.  2  and  No.  3,  east  side 
on  beach.  No.  11  is  just  a  little  south  of  No.  10.  ; 

No.  12,  item  of  debris  No.  12,  cabin  paneling,  overhead, 
about  eight  feet  by  eight  feet,  located  50  feet  south  of 
pole  No.  3,  west  side,  near  edge  of  highway,  and  I  am 
indicating  it  with  my  pencil  in  Plaintiffs’  Exhibit  No.  10, 
or  Eastern  Exhibit  10. 

Ttem  of  debris  No.  13  is  an  arm  rest,  cut  sharply  and 
with  blood  on  it,  located  on  edge  of  highway  between 
poles  No.  2  and  No.  3,  east  side.  That  is  Item  13  which 
T  am  now  indicating. 
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Item  14,  pocket  lining  of  a  man's  coat  containing 
4161  A  money  clip  holding  both  paper  money  and  silver 
coins,  located  33  feet  south  of  pole  No.  3,  west  side, 
and  66  feet  in  from  the  highway.  That  is  this  point 
which  I  am  indicating  on  Eastern  Exhibit  10. 

Item  of  debris  No.  15,  section  of  cabin  paneling  about 
eight  feet  by  ten  feet  located  exactly  opposite  pole  No.  3, 
east  side,  but  across  the  highway  from  it  and  57  feet  in 
from  the  highway.  There  it  is  right  there. 

MR.  BRESS:  Read  that  again. 

MR.  AHERNE :  Section  of  cabin  paneling  about  eight 
feet  by  ten  feet  located  exactly  opposite  pole  No.  3,  east 
side,  but  across  the  highway  from  it  and  57  feet  in  from 
the  highway. 

So  that  instead  of,  you  see,  saying  that  Item  15  is  on 
the  west  side  of  the  highway,  the  point  of  reference  which 
this  diagram  has  used  to  locate  it,  is  pole  No.  3  on  the 
east  side. 

That  concludes  the  15  descriptive  items  of  debris  lo¬ 
cated  on  Eastern  Exhibit  10. 

*  •  *  * 

4165  MR.  GALIHER:  If  Your  Honor  please,  may  I 
take  up  one  or  two  routine  matters?  I  don't  know 
that  it  is  necessary  for  the  defendant  Eastern  to  do  this 
or  not,  but  we  would  like  at  this  time  to  adopt  the  testi¬ 
mony  which  has  been  offered  by  the  Government  on  the 
part  of  the  witnesses  Hester,  Green,  Lowery,  Heislup, 
Mayor,  Williams,  Tigner,  Davis,  Union,  Rhode,  and  Mr. 
Hartzog. 

With  respect  to  the  statement  of  Mr.  Tigner,  it  was 
marked  “Defendant  Eastern  Exhibit  No.  5,”  but  Miss 
Jobe's  record  shows  it  was  never  actually  formally 
offered  into  evidence  after  receiving  that  notation.  So  at 
this  time  I  would  like  formally  to  offer  it.  I  will  not 
read  it  at  this  time. 
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With  that,  the  defendant  Eastern  rests. 

(The  Tigner  statement  was  received  in  evidence  as  De¬ 
fendant  Eastern  Exhibit  No.  5.) 

MR.  BRESS:  May  we  come  to  the  bench? 

THE  COURT:  Yes. 

! 

(At  the  bench:) 

MR.  BRESS:  I  submit  that  the  observations  made  by 
Mr.  Galiher  in  the  presence  of  the  jury,  to  adopt  the 
testimony  offered,  by  the  naming  of  certain  witnesses,  is 
prejudicial  to  the  plaintiff’s  case. 

THE  COURT:  In  what  way?  j 

4166  MR.  BRESS:  In  that  it  was  manifest  through¬ 
out  that  the  Eastern  Air  Lines  was  permitted  to 
cross  examine  witnesses,  and  I  have — 

THE  COURT :  Let  us  stop  right  here.  We  have  been 
over  that,  haven’t  we? 

MR.  BRESS:  Yes,  Your  Honor. 

THE  COURT:  And  I  have  ruled  against  you  on  it. 
And  I  have  asked  you  if  you  have  any  authority  to  the 
contrary.  You  can’t  find  any.  If  there  are  two  de¬ 
fendants  in  a  case,  certainly  one  defendant  has  the  right 
to  cross  examine  the  other,  or  the  witnesses  of  the  other. 

So  if  it  is  a  point  you  are  making  merely  to  preserve  a 
point  so  that  you  may  have  something  more  if  things  go 
against  you,  that  is  all  right.  But  if  you  are  arguing 
the  point  and  you  really  mean  it,  give  me  some  authority. 

MR.  BRESS:  I  believe  that — 

THE  COURT:  I  know  you  believe  it;  but  you  haven’t 
any  authority  to  support  your  belief.  Because,  knowing 
you  as  well  as  I  do,  if  you  had  the  authority,  you  would 
have  it  right  here. 

So  let  us  have  the  record  indicate  that  you  have 
objected. 

MR.  BERNSTEIN :  If  Eastern  didn’t  adopt  the  testi¬ 
mony  at  the  time,  then  the  testimony  was  being  offered 
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solely  between  the  United  States  and  the  plain- 

4167  tiffs,  and  Eastern  had  no  right  to  examine  or 
cross  examine. 

THE  COURT:  We  are  not  going,  as  I  said  at  the 
beginning,  to  stick  to  technical  procedures  or  orthodoxy. 
We  are  only  interested  in  justice,  in  getting  at  the  bot¬ 
tom  of  this  thing.  Do  you  see?  So,  therefore,  any  evi¬ 
dence  that  has  a  bearing  on  the  ultimate  issues  involved 
may  be  proper.  If  I  am  in  error  with  reference  to  per¬ 
mitting  Eastern  to  cross  examine,  or  permitting  this  wit¬ 
ness  to  be  placed  ahead  chronologically  of  another  wit¬ 
ness,  that  is  something  a  higher  tribunal  will  have  to 
worry  about,  because  it  doesn’t  worry  me  in  the  least.  I 
am  going  to  go  home  and  sleep  nights. 

MR.  BRESS:  Well,  my  point — 

THE  COURT :  Your  point  was  well  taken,  from  your 
point  of  view. 

MR.  BRESS:  Yes,  sir.  Eastern  and  the  United 
States  not  being  defendants  in  the  same  case,  but  being 
defendants  in  different  cases  consolidated,  when  the 
United  States  offers  a  witness,  Eastern  can,  if  they 
want  to,  examine  the  witness  on  their  own  behalf,  or 
cross  examine  if  I  offer  the  witness. 

Nevertheless,  I  won’t  belabor  the  point;  Your  Honor 
has  ruled. 

THE  COURT:  And  you  have  no  authority. 

MR.  BRESS:  I  have  no  authority  to  present  to 
you. 

4168  With  respect  to  the  statement,  Defendant’s  Ex¬ 
hibit  5— 

THE  COURT:  What  was  that? 

MR.  BRESS:  That  is  the  Tigner  statement,  which 
was  never  offered  in  evidence.  I  think  only  the  first 
couple  of  paragraphs  were  called  to  Tigner’s  attention. 
He  identified  the  statement. 

THE  COURT :  I  will  say  categorically  with  reference 
to  Tigner’s  statement,  I  am  concerned — as  far  as  the 
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United  States  is  concerned — with  his  viva  voce  testimony- 
on  the  stand,  and  not  something  he  wrote  out  immedi¬ 
ately  afterwards,  unless  there  is  something  of  a  contro¬ 
versial  nature.  I 

MR.  O’DONOGHUE:  That  is  why  I  withdrew  it. 

THE  COURT:  So  it  is  offered  and  is  in  evidence; 
and,  as  Mr.  Galiher  said,  he  is  not  going  to  read  it  to 
the  jury,  because,  query,  whether  or  not  I  would  permit 
him  to,  since  his  viva  voce  testimony  is  in  and  the  jury 
has  seen  him  and  heard  him. 

MR.  BRESS:  Yes,  sir.  Mr.  Galiher  said  he  wasn’t 
going  to  read  it  at  this  time. 

MR.  GALIHER:  I  would  refer  to  the  portion  of  it 
where  his  recollection  was  refreshed,  as  Your  Honor 
will  recall. 

THE  COURT:  That  is  different. 

MR.  BRESS:  If  you  are  going  to  read  the  entire 
statement  at  any  time,  I  am  going  to  bring  Tigner  back 
here  for  further  cross  examination.  You  can’t  let 
4169  a  witness  go  and,  after  he  has  gone,  offer  a  docu¬ 
ment  about  which  I  want  to  cross  examine  him. 

THE  COURT:  As  a  matter  of  fact,  you  sought  to 
bring  out  impeaching  matter  from  Tigner,  and  brought 
up  the  statement  made  by  him  in  writing  immediately 
after  the  accident. 

MR.  BRESS:  I  had  reference  to  it  after  he  had  been 
examined  only  about  certain  portions  of  it,  which  Mr. 
Galiher  tried  to  use  to  refresh  his  recollection,  but  which 
I  don’t  think  he  did. 

THE  COURT:  I  think  it  is  a  tempest  in  a  teapot.  I 
wouldn’t  get  too  enthused  about  it,  one  way  Or  the 
other. 

MR.  BRESS:  Then  Your  Honor  will  limit  the  read¬ 
ing  to  that  part  actually  read  during  the  witness’  testi¬ 
mony. 

THE  COURT:  I  don’t  know  what  was  read.  But 
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that  would  seem  to  me  to  be  my  immediate  reaction  to 
your  suggestion,  would  be  that  it  would  probably  be 
adopted. 

MR.  BRESS:  Is  that  agreeable,  Mr.  Galiher?  Other¬ 
wise  I  will  bring  him  back. 

MR.  GALIHER:  I  am  going  to  tell  you  what  to  do. 
I  am  not  prepared  at  this  time  to  say  whether  that  will 
be  satisfactory  or  not,  because  this  is  the  first  time  that 
has  come  up. 

MR.  BRESS:  This  is  the  first  time  this  document 
has  been  offered  in  evidence.  This  document  consists 
of  about  five  pages,  and  his  attention  was  only 
4170  directed  to  about  one  paragraph. 

MR.  GALIHER :  Suppose  I  let  you  know  about 
that  after  lunch. 

THE  COURT:  That  would  be  a  good  idea. 

What  else? 

MR.  BRESS :  That  is  all,  except  the  two  points  raised 
this  morning. 

MR.  WARNER:  I  am  willing  to  let  the  record  show 
I  have  no  objection. 

THE  COURT:  Good. 

(Counsel  having  returned  to  the  trial  table:) 

THE  COURT:  Now  we  were  concerned  with  Exhibit 
13,  was  it,  yesterday?  Government  Exhibit  13,  was  it? 

MR.  O’DONOGHUE:  It  wras  Government  3. 

THE  DEPUTY  CLERK:  Eastern  10  and  Govern¬ 
ment  3 — and  3-A  and  10- A. 

MGR.  AHERNE :  May  it  please  the  Court,  Mr. 
O’Donoghue  has  called  my  attention  to  the  fact  that  at 
the  close  yesterday,  when  I  was  reading  from  Eastern 
Exhibit  10-A,  namely  debris  Items  11  and  10  from  that 
exhibit,  I  read  Item  10  as  “oxygen  bottle  holder,  DC-4, 
found  partway  between  poles  2  and  3,  east  side  of  beach.” 

Mr.  O’Donoghue  has  now  called  my  attention  to  the 
fact  that  I  read  that  incorrectly  and  it  should  be  “east 
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side  on  beach,”  instead  of  “east  side  of  beach,”  as 

4171  I  incorrectly  read  it. 

Also  to  Item  10  of  the  debris,  I  read  “between 
poles  2  and  3,  east  side  of  beach,”  and  it  should  be 
“poles  2  and  3,  east  side  on  beach.” 

And  with  Your  Honor’s  permission,  I  would  like  to 
read  the  third  part  of  the  stipulation  agreed  upon  in 
your  chambers  yesterday  between  counsel,  with  respect 
to  the  tail  section  of  the  DC-4. 

It  has  been  stipulated  by  all  counsel  that  the  tail  sec¬ 
tion  of  the  DC-4  came  to  rest  on  the  west  bank  of  the 
Potomac  River  450  feet  south  of  the  shore  end  of  the 
pier  or  dolphin  structure  shown  on  Plaintiff’s  Exhibit  1. 

j 

•  *  *  * 

MR.  AHERNE:  *  *  * 

#  *  #  * 

4172  Ladies  and  gentlemen  of  the  jury,  the  pier  or 
dolphin  structure  on  the  west  bank  of  the  river, 

appearing  on  Plaintiff’s  Exhibit  1,  is  right  here.  You 
will  notice  it  runs  east  and  west,  and  it  is  closed  like  a  T 
out  in  the  water.  And  the  stipulation  is  that  the  DC-4 
after  end  came  to  rest  450  feet  south  of  the  shore  end  of 
that  structure. 

I  am  not  a  cartographer,  but  I  can  measure  an  inch 
and  an  eighth,  which  will  be  450  feet  from  the  shore  end. 
So  that  will  be — can  everybody  see  that — an  inch  and  an 
eighth  from  the  shore  end  of  that  pier,  which  will  be 
450  feet  south. 

This  is  the  pier  or  dolphin  structure  right  here.  The 
DC-4  tail  section  came  to  rest  450  feet  on  the  shore  south 
of  the  in-shore  end. 

Your  Honor,  this  structure  here,  which  is  probably 
difficult  for  you  to  see — 

THE  COURT:  I  can  see  it. 

MR.  AHERNE:  It  runs  east  and  west,  and  projects 
out  into  the  river.  That  is  a  pier. 
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That  is  like  the  standard  of  a  T,  and  then  the  T  is 
crossed.  That  is  the  dolphin  structure.  And  the  stipula¬ 
tion  is  that  the  DC-4  came  to  rest  on  the  river  bank  450 
feet  south  of  the  inboard  or  in-shore  end  of  that  pier, 
which  would  put  it  down  about  an  inch  and  an 

4173  eighth,  I  believe. 

THE  COURT :  It  is  400  feet  to  an  inch ;  so  that 
would  be  an  inch  and  an  eighth,  to  make  450  feet. 

MR.  AHERNE :  Yes. 

THE  COURT:  Then  I  take  it  Eastern  rests? 

MR.  GALIHER:  Yes,  Your  Honor. 

THE  COURT:  The  United  States  rests? 

MR.  O’DONOGHUE:  No,  Your  Honor.  We  have  an¬ 
other  witness.  May  I  proceed? 

THE  COURT:  Yes. 

MR.  O’DONOGHUE:  Stanley  Seltzer. 

THE  COURT:  This  gentleman  has  already  been 
sworn. 

Whereupon, 

Stanley  Seltzer , 

called  as  a  witness  by  counsel  for  the  United  States  of 
America,  and  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  O’DONOGHUE: 

Q  Mr.  Seltzer,  I  believe  you  have  testified  already 
that  you  were  the  chief  of  the  tower  at  Washington 
National  Airport  on  November  1,  1949.  Is  that  correct? 
A  Yes,  sir. 

Q  How  long  had  you  been  in  that  position?  A  I 
was  chief  of  Washington  Tower  from  approxi- 

4174  matelv  September  or  October  of  1947,  until  that 
time. 

Q  And  I  believe  you  testified  also  that  you  had  been 
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in  tower  control  work  since  March  of  1943.  Is  that  cor¬ 
rect?  A  That  is  correct. 

Q  And  have  you  been  in  that  work  continuously  from 
1943  until  1949?  A  Yes,  sir. 

Q  And  I  believe  you  testified  further  that  you  are  no 
longer  in  that  work  and  no  longer  in  that  position.  Is 
that  true?  A  I  am  not  in  the  CAA,  but  I  am  in  Air 
Traffic  Control  with  a  private  organization. 

Q  When  did  you  leave  CAA?  A  I  left  CAA  in 
December  of  1951. 


THE  COURT:  What  organization  did  you  say  you 
were  with,  sir? 

THE  WITNESS:  The  Air  Transport  Association.' 
THE  COURT:  And  by  “Air  Traffic  Control,”  you 
don’t  mean  air  traffic  control  of  a  particular  airport. 
You  mean  over-all  air  traffic  control  with  reference  to 

j 

their  planes? 

THE  WITNESS:  Yes,  sir;  that  is  correct. 

BY  MR.  O’DONOGHUE : 


Q  On  November  1,  1949,  if  an  Eastern  DC-4  operating 
on  119.1  megacycles  had  been  given  clearance  to  land  on 
runway  3,  which  was  the  runway  in  use,  while  it 
4175  was  on  its  downwind  leg,  and  at  that  time  a  re¬ 
quest  came  from  a  P-38  on  126.18  megacycles,  ap¬ 
proximately  7  miles  south  of  the  Airport  at  4,000  feet, 
a  request  came  for  landing  instructions  from  that  plane, 
what  would  have  been  the  ordinary  usage  or  common 
practice  of  tower  controllers  in  response  to  such  a 
request? 

MR.  BRESS:  Objected  to. 

THE  COURT:  I  don’t  think  he  could  be  permitted  to 
answer  that  question,  Mr.  O’Donoghue,  because  the  issue 
here  is  negligence. 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

THE  COURT:  And  common  usage  that  might  in¬ 
dicate  non-adherence  to  the  proper  standard  wouldn’t  in 
any  way  derogate  from  the  dereliction,  so  to  speak. 
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So,  as  far  as  the  Court  is  concerned,  very  well;  but  I 
can’t  let  it  go  before  the  jury,  because  the  jury  is  going 
to  have  province. 

MR.  O’DONOGHUE:  I  would  like  to  make  a  proffer, 
as  far  as  that  is  concerned,  Your  Honor.  Would  it  be 
better  to  approach  the  bench  for  that? 

THE  COURT:  Yes,  you  had  better. 

(At  the  bench:) 

THE  COURT:  It  comes  down  to  this,  before  you 
make  your  proffer,  if  I  conclude  correctly  what  you  are 
about  to  do — it  comes  down  to  this.  It  is  like  what 
4176  we  did  yesterday  and  the  day  before,  with  refer¬ 
ence  to  usage,  which  I  excluded  from  the  stand¬ 
point  of  Eastern. 

In  other  words,  if  there  had  been  a  practice  developing 
at  the  Airport,  or  developed  at  the  Airport,  whereby 
planes  would  come  in  and,  instead  of  describing  the  pre¬ 
scribed  pattern,  would  make  their  base  leg  and  approach 
at  any  time  they  saw  fit,  why  that  fact  wouldn’t  in  any 
way  negative  the  deviation  from  the  pattern. 

In  other  words,  if  negligence  is  present,  you  can’t  ob¬ 
viate  it  by  showing  there  has  been  a  negligent  practice. 
So  if  you  are  offering  this  testimony  along  that  line,  then 
certainly  I  can’t  admit  it. 

MR.  O’DONOGHUE:  My  offer  is  to  show  that  every¬ 
thing  that  Tigner  did  was  strictly  in  accordance  with 
standard  usage  and  the  common  practice  under  the  par¬ 
ticular  circumstances  in  which  he  acted.  And  I  believe 
that — 

THE  COURT:  Isn’t  that  in  a  way,  as  far  as  the 
Court  is  concerned,  intruding  upon  the  Court’s  province, 
in  its  determination  whether  negligence  was  or  was  not 
present?  If  I  should  conclude  the  United  States  is  liable, 
and  also  permitted  evidence  to  go  to  the  jury  with  refer¬ 
ence  to  other  matters  that  the  jury  is  concerned  with, 
isn’t  that  an  intrusion  upon  the  jury’s  province? 


1937  A 


MR.  O’DONOGHUE:  I  don’t  believe  it  is,  Your 
Honor.  I  believe  that  if  a  standard  practice  can  be 
shown — 

4177  THE  COURT:  What  is  the  standard  practice 
you  want  to  show? 

MR.  O’DONOGHUE:  That  under  the  particular  cir¬ 
cumstances  the  evidence  there  has  been  of  the  approach 
of  these  two  planes,  the  action  of  Tigner  was  in  accord¬ 
ance  with  that  practice.  And  I  believe  that  it  is  effective 
to  negative  the  suggestion  of  any  negligence,  if  that  can 
be  established.  And  I  think  it  is  particularly  important 
in  a  case  of  this  kind  where  the  layman — and  of  course 
as  far  as  these  practices  are  concerned,  the  layman  has 
to  include  the  Judge — has  no  ordinary  standards  by 
which  to  judge  it. 

THE  COURT:  The  standard  on  which  I  am  goihg  to 
judge  it  from  the  standpoint  of  the  Government  is  that 
if  I  conclude  the  Government  is  liable,  it  is  on  the  basis 
of  negligence. 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

THE  COURT :  And  that  standard  applies  just  as 
much  to  air  traffic  as  to  street  traffic. 

MR.  O’DONOGHUE:  Yes,  Your  Honor,  that  is  true. 
But  what  should  be  done  under  any  particular  circum¬ 
stance,  I  think,  takes  us  into  a  very  special  field. 

THE  COURT:  I  will  take  it  that  his  testimony  will 
be  that  what  he  did  was  standard.  And  if  I  conclude  the 
Government  was  liable,  on  what  he  did  as  standard,  then 
the  Government  is  stuck.  i 

417S  MR.  O'DONOGHUE:  Yes,  sir.  That  is  my 
proffer,  to  show  it  was.  And  I  have  a  Supreme 
Court  case  which  indicates  you  can  show  the  common 
usage  and  show  that  no  damage  had  ever  resulted  from 
the  common  usage. 

THE  COURT :  I  have  no  doubt  you  can  show  common 
usage  in  cases  where  common  usage  is  material.  But  I 
don’t  think  you  can  show  me  any  authority  in  support  of 
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So,  as  far  as  the  Court  is  concerned,  very  well;  but  I 
can’t  let  it  go  before  the  jury,  because  the  jury  is  going 
to  have  province. 

MB.  O’DONOGHUE:  I  would  like  to  make  a  proffer, 
as  far  as  that  is  concerned,  Your  Honor.  Would  it  be 
better  to  approach  the  bench  for  that? 

THE  COUKT:  Yes,  you  had  better. 

(At  the  bench:) 

THE  COURT:  It  comes,  down  to  this,  before  you 
make  your  proffer,  if  I  conclude  correctly  what  you  are 
about  to  do — it  comes  down  to  this.  It  is  like  what 
4176  we  did  yesterday  and  the  day  before,  with  refer¬ 
ence  to  usage,  which  I  excluded  from  the  stand¬ 
point  of  Eastern. 

In  other  words,  if  there  had  been  a  practice  developing 
at  the  Airport,  or  developed  at  the  Airport,  whereby 
planes  would  come  in  and,  instead  of  describing  the  pre¬ 
scribed  pattern,  would  make  their  base  leg  and  approach 
at  any  time  they  saw  fit,  why  that  fact  wouldn’t  in  any 
way  negative  the  deviation  from  the  pattern. 

In  other  words,  if  negligence  is  present,  you  can’t  ob¬ 
viate  it  by  showing  there  has  been  a  negligent  practice. 
So  if  you  are  offering  this  testimony  along  that  line,  then 
certainly  I  can’t  admit  it. 

MR.  O’DONOGHUE:  My  offer  is  to  show  that  every¬ 
thing  that  Tigner  did  was  strictly  in  accordance  with 
standard  usage  and  the  common  practice  under  the  par¬ 
ticular  circumstances  in  which  he  acted.  And  I  believe 
that — 

THE  COURT:  Isn’t  that  in  a  way,  as  far  as  the 
Court  is  concerned,  intruding  upon  the  Court’s  province, 
in  its  determination  whether  negligence  was  or  was  not 
present?  If  I  should  conclude  the  United  States  is  liable, 
and  also  permitted  evidence  to  go  to  the  jury  with  refer¬ 
ence  to  other  matters  that  the  jury  is  concerned  with, 
isn’t  that  an  intrusion  upon  the  jury’s  province? 
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MR.  O’DONOGHUE :  I  don’t  believe  it  is,  Your 
Honor.  I  believe  that  if  a  standard  practice  can  be 
shown — 

4177  THE  COURT:  What  is  the  standard  practice 
you  want  to  show? 

MR.  O’DONOGHUE:  That  under  the  particular  cir¬ 
cumstances  the  evidence  there  has  been  of  the  approach 
of  these  two  planes,  the  action  of  Tigner  was  in  accord¬ 
ance  with  that  practice.  And  I  believe  that  it  is  effective 
to  negative  the  suggestion  of  any  negligence,  if  that  can 
be  established.  And  I  think  it  is  particularly  important 
in  a  case  of  this  kind  where  the  layman — and  of  course 
as  far  as  these  practices  are  concerned,  the  layman  has 
to  include  the  Judge — has  no  ordinary  standards  by 
which  to  judge  it. 

THE  COURT:  The  standard  on  which  I  am  going  to 
judge  it  from  the  standpoint  of  the  Government  is  that 
if  I  conclude  the  Government  is  liable,  it  is  on  the  basis 
of  negligence. 

MR.  O’DONOGHUE :  Yes,  Your  Honor. 

THE  COURT:  And  that  standard  applies  just  as 
much  to  air  traffic  as  to  street  traffic. 

MR.  O’DONOGHUE:  Yes,  Your  Honor,  that  is  true. 
But  what  should  be  done  under  any  particular  circum¬ 
stance,  I  think,  takes  us  into  a  very  special  field. 

THE  COURT:  I  will  take  it  that  his  testimony  will 
be  that  what  he  did  was  standard.  And  if  I  conclude  the 
Government  was  liable,  on  what  he  did  as  standard,  then 
the  Government  is  stuck. 

4178  MR.  O'DONOGHUE:  Yes,  sir.  That  is  my 
proffer,  to  show  it  was.  And  I  have  a  Supreme 

Court  case  which  indicates  you  can  show  the  common 
usage  and  show  that  no  damage  had  ever  resulted  from 
the  common  usage. 

THE  COURT :  I  have  no  doubt  you  can  show  common 
usage  in  cases  where  common  usage  is  material.  But  I 
don’t  think  you  can  show  me  any  authority  in  support  of 
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your  proposition  that  derogation  from  the  standard  of 
care  in  any  way  suupports  an  act  of  negligence.  That  is 
the  purpose  for  which  it  is  offered. 

MR.  O’DONOGHUE:  That  is  true.  But  I  think  it 
tends  to  establish  the  standard  of  care  which  is  very 
difficult  to  determine  in  a  case  of  this  kind. 

THE  COURT:  I  don’t  think  there  is  any  difficulty, 
Mr.  O’Donoghue,  in  determining  negligence  in  this  case. 
I  don’t  put  this  case  in  any  different  category,  outside  of 
the  difficulties  of  proof,  than  the  ordinary  negligence 
case.  Whether  the  vehicle  is  one  on  the  ground  or  one 
in  the  air  or  one  at  sea,  it  doesn’t  make  any  difference. 

MR.  O’DONOGHUE:  That  is  true.  That  is  particu¬ 
larly  true  with  respect  to  the  conduct  and  action  of  the 
pilots  of  the  planes.  But  I  think  w^e  get  into  a  more 
difficult  and  a  more  obscure  field  when  we  get  into  the 
question  of  the  activity  of  the  tower  controllers. 

THE  COURT:  Well,  as  far  as  the  tower  con- 
4179  trollers  are  concerned,  it  falls  into  the  category 
with  reference  to  whether  or  not  the  Government 
can  be  held,  under  the  authorities. 

MR.  O’DONOGHUE:  That  is  partly  so.  But  even  if 
true,  I  think  then  of  course  perhaps  the  plaintiff  is  put 
to  the  necessity  of  showing  negligence  in  that  action; 
and  we  are  put  to  possibly  the  necessity  of  negativing 
any  such  negligence. 

THE  COURT:  Correct.  But  I  don’t  think  you  can 
do  it  in  this  way.  I  will  take  it  you  will  proffer  this 
witness  before  me  to  show,  on  the  part  of  Tigner,  there 
was  no  deviation  from  what  is  standard. 

MR.  O’DONOGHUE:  Under  all  the  circumstances. 
Yes,  Your  Honor,  that  is  all. 

THE  COURT:  'What  is  meant  by  “standard”? 

MR.  O’DONOGHUE:  The  common  usage  and  custom. 

MR.  AHERNE:  I  thought  Mr.  O’Donoghue  had  in 
mind — and  it  is  none  of  my  affair  and  I  shouldn’t  speak, 
probably — but  I  thought  Mr.  O’Donoghue  had  in  mind 
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_  _  i 

that  when  Tigner  had  the  P-38  under  observation,  before 
it  entered  the  element  which  has  been  so  much  discussed. 
THE  COURT:  That  is  right. 

MR.  O’DONOGHUE :  That  is  the  first  question. 

THE  COURT:  In  other  words,  that  Tigner  had  the 
P-38  under  observation  for  some  period  of  time 

4180  before  he  knew  of  the  presence  of  the  DC-4,  and 
knew  he  couldn’t  contact  the  P-38  or  the  P-38  was 

not  responding;  and  query,  what  he  did  afterwards,  was 
that  standard  practice? 

MR.  O’DONOGHUE :  It  was  what  he  did  in  the  entire 
course  of  his  contact  with  both  planes. 

THE  COURT:  That  is  a  question  of  negligence. 

MR.  O’DONOGHUE:  Was  that  negligence — yes,  it  is  a 
question  of  negligence. 

THE  COURT:  So  I  will  take  it  de  bene. 

MR.  WARNER:  May  I  say,  I  don’t  believe,  based 
upon  the  wording  of  Mr.  O’Donoghue’s  question,  that 
Mr.  Seltzer  can  testify  as  to  any  standard  practice  re¬ 
garding  any  P-38  around  the  National  Airport,  because 
this  is  the  first  one — 

THE  COURT :  I  don’t  think  he  is  talking  about  that. 
He  is  talking  about  what  Tigner  did  with  reference  to 
the  two  planes,  whether  P-38,  DC-4  or  jets. 

MR.  WARNER:  But  the  question  is  based  on,  I  think 
he  said — 

THE  COURT:  Well,  it  is  given  to  me.  You  will 
have  to  let  me — 

MR.  WARNER :  I  just  want  to — 

THE  COURT:  I  have  your  position  very  clearly. 

MR.  O’DONOGHUE:  I  may  proceed,  then? 

MR.  BRESS:  No;  I  thought  the  Court’s  ruling  was 
that  you  may  not. 

4181  MR.  O’DONOGHUE :  All  right.  Just  so  1  have 
made  my  position  clear. 

THE  COURT:  Yes,  you  have  made  your  position 
clear. 
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MR.  WARNER :  Then  you  can  strike  my  objections. 

(Counsel  having  returned  to  the  trial  table:) 

THE  COURT:  Mr.  Seltzer,  I  don’t  think  we  need 
you  now. 

MR.  O’DONOGHUE:  Your  Honor,  I  did  have  some 
other  questions  that  are  not  of  this  nature. 

THE  COURT :  All  right. 

BY  MR.  O’DONOGHUE : 

Q  Mr.  Seltzer,  if  a  plane  was  south  of  Alexandria,  at 
approximately  4,000  feet,  and  he  was  given  instructions 
that  he  was  cleared  to  enter  a  left  traffic  pattern  for 
runway  3,  and  was  given  the  wind  and  was  told  to  report 
on  downwind  leg  west  of  the  Airport,  and  he  acknowl¬ 
edged  for  that  instruction,  what  course  would  he  be  ex¬ 
pected  to  follow  in  order  to  conform  with  that  instruc¬ 
tion?  A  He  was  south  of  Alexandria? 

MR.  BRESS:  I  object  to  the  question,  if  the  Court 
pleases. 

THE  COURT :  He  mav  answer. 

BY  MR.  O’DONOGHUE : 

Q  Do  you  understand?  A  He  was  south  of  Alex¬ 
andria,  you  say? 

4182  Q  Yes.  A  I  would  expect  the  aircraft  to  pro¬ 
ceed  in  a  northerly  and  a  northeasterly  direction, 
to  come  over  the  Airport,  then  make  a  left  turn  and  pro¬ 
ceed  to  enter  downwind  leg  west  of  the  field. 

Q  Would  you  anticipate  any  change  in  his  altitude? 
A  Yes;  he  would  have  to  descend  from  4,000  feet  to 
enter  the  traffic  pattern. 

Q  And  if  thereafter  he  headed  toward  the  Airport  from 
southwest  of  the  Airport,  in  a  northeasterly  direction, 
which  his  gear  and  his  flaps  down,  descending  rapidly, 
and  two  other  transmissions  were  made  to  him  for  which 
he  did  not  acknowledge,  what  would  you  expect  his  course 
to  bo  from  that  time  on? 

MR.  BRESS:  Objected  to,  if  the  Court  pleases.  This 
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is  trying  to  get  in  substantially  what  we  have  already  dis¬ 
cussed  at  the  bench. 

THE  COURT:  You  may  answer. 

THE  WITNESS:  I  am  sorry.  May  I  answer  it, 
Your  Honor? 

THE  COURT :  Yes. 

_  i 

MR.  BRESS:  What  he  would  expect  the  plane  to  do, 
if  the  Court  pleases. 

THE  COURT :  What  he  in  the  control  tower,  I 
assume  you  mean. 

4183  MR.  O’DONOGHUE:  Yes,  sir. 

MR.  BRESS:  But  that  is  an  additional  ground 
of  objection,  if  the  Court  pleases — that  the  standard  is 
not  what  this  man  would  expect. 

MR.  O’DONOGHUE:  Well,  what  would  be  expected, 
predicated  upon  his  knowledge  as  an  expert  in  such 
matters. 

MR.  BRESS :  An  expert  in  flying  a  plane  ? 

THE  COURT:  An  expert  in  the  tow^er  control  of  air 
traffic.  j 

You  may  answer,  sir. 

THE  WITNESS:  I  would  expect  the  aircraft  to  con¬ 
tinue  with  the  last  acknowledged  instruction,  unless  he 
had  shown  definitely  by  his  actions  that  he  was  going  to 
do  otherwise. 

BY  MR.  O’DONOGHUE: 

Q  And  what  that  involve,  as  far  as  his  course  is  con¬ 
cerned?  A  You  mean  in  the  example  you  have  cited 
here? 

Q  Yes.  A  Well,  the  course  would  be  approximately 
the  same.  It  depends  upon  what  I  had  told  him  to  do 
after  I  cleared  him  to  enter  the  traffic  pattern.  But  he 
would  proceed  from  south  of  Alexandria.  I  would  expect 
him  to  proceed,  descending  towards  the  Airport,  to  pro¬ 
ceed  over  the  Airport  and  make  a  left  turn,  and.  then 
downwind.  i 
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Q  What  indication  could  be  given  to  you  that 

4184  he  was  not  complying  with  the  last  receipted  in¬ 
struction? 

MR.  BRESS:  Objected  to. 

THE  COURT:  He  may  answer  it. 

MR.  BRESS :  It  is  so  hypothetical,  if  the  Court 
pleases.  It  is  not  based  on  any  specific  set  of  facts.  It 
is  just  in  any  case,  if  the  plane  is  given  an  instruction, 
how  do  you  know  he  is  not  complying  with  the  instruc¬ 
tion.  I  don’t  believe  this  is  in  the  proper  form  of  a 
question  to  be  put. 

THE  COURT :  Well,  I  suppose  he  would  know  he  was 
not  complying  with  the  instruction,  by  virtue  of  the  fact 
that  he  didn’t  make  any  indication  of  the  fact  that  he 
was  complying,  and  kept  on  going  the  way  he  was 
going. 

MR.  BRESS:  That  is  correct.  And  we  don’t  need 
Mr.  Seltzer  to  tell  us  that. 

BY  MR.  O’DONOGHUE : 

Q  At  what  stage  in  his  flight  could  it  be  determined, 
if  he  kept  straight  on,  making  no  turn,  that  he  was  not 
going  to  comply  with  the  instruction? 

MR.  BRESS:  I  object  to  that,  if  the  Court  pleases. 
There  are  too  many  variable  factors. 

THE  COURT:  I  suppose  if  he  didn’t  obey  the  in¬ 
struction  given,  that  the  instructor,  let  us  put  it  that 
way,  naturally  would  be  making  the  observations  as  to 
whether  or  not  the  instruction  given  was  being  followed. 

MR.  O’DONOGHUE:  No,  Your  Honor. 

4185  THE  COURT:  And  then  if  a  sufficient  interval 
of  time  went  by  and  the  man  didn’t  do  anything 

about  it,  he  would  conclude,  naturally,  the  same  as  any 
other  person,  that  the  instruction  was  not  being  com¬ 
plied  with. 

MR.  O’DONOGHUE:  Yes,  Your  Honor.  But  I  am 
inquiring  at  what  stage  of  this  flight,  descending  toward 
the  Airport  on  a  straight  line,  could  it  be  determined 
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that  the  instruction  to  enter  a  left  traffic  pattern,  and  the 
rest  of  it,  was  not  being  complied  with.  ! 

MR.  BRESS:  I  submit  that  would  be  invading  the 
province  of  the  Court  as  a  finder  of  the  facts  as  to  j  the 
United  States,  as  to  when  that  became  apparent. 

MR.  O’DONOGHUE:  I  am  asking  when  it  could  be¬ 
come  apparent. 

MR.  BRESS :  I  think  that  is  plain. 

THE  COURT:  In  either  event,  I  would  like  to  have 
light  on  it,  because  I  can’t  answer  that. 

BY  MR.  O’DONOGHUE : 

Q  Do  you  understand  the  question  now? 

I  believe  it  is  a  little  confused.  But  let  me  start 
again : 

If  you  had  given  the  plane  instructions  when  it  was 
south  of  Alexandria,  southwest  of  the  Airport,  to  enter 
a  left  traffic  pattern,  for  landing  on  runway  3,  and  in¬ 
structed  it  to  report  west  of  the  tower  on  down- 
4186  wind  leg,  and  thereafter  the  plane  started  a  de¬ 
scent  in  a  northeasterly  direction,  with  its  gear 
and  its  flaps  down,  heading  towards  the  Airport,  de¬ 
scending,  at  what  stage  in  its  flight  could  it  be  determined 
by  an  operator  in  the  tower,  if  it  could  be  determined, 
that  the  plane  was  not  complying  with  that  instruction? 

MR.  BRESS :  I  submit,  if  the  Court  pleases,  that  that 
is  like  asking  a  witness  standing  on  a  corner  at  an  inter¬ 
section  at  what  point  was  it  that  one  vehicle  was  clearly 
within  the  view  of  the  other.  And  I  think  that  is  an  in¬ 
vasion  of  the  province  of  the  triers  of  the  facts,  in  the 
lierht  of  all  the  facts  and  circumstances  of  the  path  of  the 
nlane  as  contended  bv  the  Government. 

MR.  O’DONOGHUE:  This  same  question  was  asked 
Mr.  Stock.  The  objection  was  made  and  the  objection 
was  overruled. 

MR.  BRESS:  T  don’*  beliove  tha*  that  is  necessarily 
authoritative. 

THE  COURT:  He  mav  answer  it. 
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THE  WITNESS :  As  I  understand  again,  if  I  may 
go  into  it  to  make  sure  I  understand  the  question,  the  air¬ 
craft  is  descending  on  a  northeasterly  heading  toward 
the  Airport,  and  you  ask  me  at  what  point  will  I  recog¬ 
nize  that  he  is  not  complying  with  my  instructions. 

THE  COURT:  With  his  gear  and  flaps  down. 

THE  WITNESS :  Your  instruction  at  this  point 

4187  has  been  to  enter  the  traffic  pattern? 

BY  MR.  O’DONOGHUE : 

Q  Yes.  A  I  just  wanted  to  make  sure  that  is  the  in¬ 
struction. 

MR.  BRESS:  That  is  not  the  instruction.  That  is  a 
wrong  statement  of  the  facts.  You  have  given  a  360- 
degree  instruction  to  make  a  left  turn. 

MR.  O’DONOGHUE:  He  has  already  answered  that 
the  last  instruction  he  would  expect  to  be  complied  with 
was  the  one  receipted  for,  and  no  later  ones  that  had  not 
been  receipted  for. 

THE  COURT:  What  is  your  answer? 

THE  WITNESS:  As  I  see  it  here,  in  the  case  as  I 
just  mentioned,  it  would  be  exceedingly  difficult  to  tell 
that  the  man  was  not  complying  with  my  instructions. 

BY  MR.  O’DONOGHUE : 

Q  Is  there  any  stage  of  his  flight  where  that  could  be 
determined  ? 

MR.  BRESS:  I  submit  that  the  question  is  improper, 
if  the  Court  pleases,  because  it  fails  to  take  into  con¬ 
sideration  two  additional  intervening  messages  as  to 
which  there  was  no  response  from  the  tower  and  no  com¬ 
pliance  by  the  activity  of  the  P-38 — even  according  to 
the  tower  operator’s  testimony. 

BY  MR.  O’DONOGHUE : 

Q  Even  if  that  were  true,  adding  those  facts, 

4188  then,  Mr.  Seltzer. 

MR.  BRESS:  You  are  trying  to  get,  first,  in 
point  of  time,  when  the  mind  of  a  man  in  a  tower  should 
realize  something,  when  a  plane  gets  an  instruction  five 
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miles  away,  and  when  he  gets  another  instruction  four 
miles  away,  and  three  miles  away,  and  does  nothing. 

I  submit  that  the  hypothetical  question,  as  placed,  is 
not  fairly  placed  upon  the  evidence,  even  as  contended 
by  the  tower. 

MR.  O’DONOGIIUE :  I  have  said  that  Mr.  Seltzer  may 
take  those  matters  into  consideration. 

THE  COURT:  Have  you  taken  those  matters  into 
consideration? 

THE  WITNESS :  Yes,  sir.  As  I  said  before. 

MR.  BRESS:  If  the  Court  pleases,  I  don’t  know 
how  he  can  take  those  matters  into  consideration,  if  the 
facts  have  not  been  given  to  the  witness. 

THE  COURT :  Just  a  minute.  The  question  was 
asked  and  you  objected  to  the  question  because  it  was 
devoid  of  certain  facts,  which  you  mentioned.  Counsel 
adopted  the  facts  that  you  mentioned,  or  the  alleged 
facts — they  are  all  alleged  facts — that  you  mentioned,  and 
put  the  question  to  the  witness  in  that  fashion.  The 
witness  understood  the  question — 

Is  that  correct,  sir? 

4189  THE  WITNESS:  Yes,  sir;  I  believe  I  do. 

THE  COURT:  Can  you  answer  it? 

THE  WITNESS:  I  believe  I  can. 

THE  COURT:  You  may. 

THE  WITNESS:  I  will  say  again  that  it  would  be 
exceedingly  difficult  to  tell  exactly  when  the  aircraft  Was 
not  complying  with  my  original  instructions.  I  know  by 
observation  that  he  is  not  complying  with  any  instructions 
that  followed  the  receipted,  the  acknowledged,  instruc¬ 
tions,  because  it  is  obvious  by  the  path  that  he  didn’t 
comply  with  the  second  or  third  instructions,  as  were 
mentioned  here.  j 

But  the  point  at  which  he  is  not  complying  with  the 
first  instruction  to  enter  the  traffic  pattern,  it  becomes 
difficult,  unless  he  does  something  specific,  such  as  either 
turns  away  from  the  pattern  or  descends  to  an  unusually 
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low  altitude,  as  wouldn’t  be  normal  for  the  traffic  pattern. 

Unless  something  like  that  happens,  it  becomes  difficult 
to  say, — 

THE  COURT:  How  about  his  gear  being  down? 
Does  that  indicate  to  you  anything? — his  gear  and  flaps 
being  down? 

THE  WITNESS:  Yes,  sir.  There  is  some  indication 
in  that,  too,  coming  down  from  a  high  altitude  and  enter¬ 
ing  the  pattern,  it  would  not  be  unusual  to  see  an  aircraft 
put  its  gear  down.  On  the  other  hand,  with  a  fighter 
aircraft,  when  lie  peels  off  over  a  run'way,  some- 
4190  times  the  gear  is  dropped  at  that  point. 

THE  COURT:  Then  if  you  saw  the  gear  down 
on  a  plane  approaching,  would  you  conclude  he  is  about 
to  leave  the  pattern  and  make  a  final  approach? 

THE  WITNESS :  It  could  be,  Your  Honor. 

THE  COURT:  No;  it  isn’t  a  question  of  “could  be.” 
What  would  be  your  reaction,  as  a  traffic  controller? 

THE  WITNESS:  If  I  saw  an  aircraft  with  his  gear 
down,  I  would  just  wonder  what  his  intentions  are. 

MR.  BRESS:  Headed  for  the  runway? 

THE  WITNESS:  At  the  altitude  that  was  given. 

MR.  BRESS:  I  am  sorry.  I  don’t  want  to  get  into 
it. 

THE  WITNESS :  Because  I  wouldn’t  normally  expect 
a  man  to  be  on  final  approach  from  the  altitude  mentioned, 
of  4,000  feet. 

BY  MR.  O’DONOGHUE : 

Q  Now,  Mr.  Seltzer,  you  mentioned  that  you  could 
tell  that  he  was  not  complying  by  a  turn  away  from  the 
pattern,  or  by  descending  below  a  certain  height  or  an 
uncertain  height.  I  don’t  know  which  it  was. 

Suppose  there  was  no  turn;  then  how  would  you  de¬ 
termine  when  he  was  not  complying? 

MR.  BRESS:  I  object  to  that  on  the  same  ground, 
Your  Honor. 
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THE  COURT:  Well,  why  pursue  it? 

4191  MR.  O’DONOGHUE :  Let  me  just  ask  this,  if  I 
may. 

BY  MR.  O’DONOGHUE : 

I 

Q  If  he  descended  below  traffic  pattern  altitude,  would 
that  be  indicative  of  anything? 

MR.  BRESS:  The  same  objection. 

MR.  WARNER:  It  is  a  leading  question. 

MR.  BRESS:  Apart  from  that,  below  traffic  pattern 
altitude,  there  is  no  such  thing,  as  we  have  been  able  to 
determine. 

BY  MR.  O’DONOGHUE : 

Q  Below  minimum  traffic  pattern  altitude,  then. 

MR.  BRESS:  Is  there  any  such  thing  as  a  minimum 
traffic  pattern  altitude? 

THE  COURT:  I  am  certainly  very  glad  to  see  such 
energy  displayed  so  early  in  the  morning.  But  I  don’t 
think  that  it  is  too  helpful.  I  don’t  mean  the  energy;  I 
mean  this  pursuit  of  this  line  of  inquiry. 

BY  MR.  O’DONOGHUE : 

Q  Would  it  be  possible  to  determine  that  there  was 
non-compliance  if  there  were  no  turn  before  he  descended 
below  1200  feet? 

MR.  BRESS:  I  object  on  the  ground  that  the  answer 
is  implicit. 

THE  COURT:  If  the  answer  is  implicit,  let  the  wit¬ 
ness  state  it  explicitly,  if  he  recognizes  the  implica¬ 
tion. 

4192  THE  WITNESS:  Would  you  repeat  the  ques¬ 
tion,  please? 

BY  MR.  O’DONOGHUE: 

Q  Yes.  Under  the  circumstances  given,  would  it  be 
possible  to  determine  that  there  was  non-compliance  with 
the  receipted  instruction,  except  by  his  descending  below 
1200  feet,  if  he  made  no  turn? 

MR.  BRESS:  Objected  to,  on  the  grounds  previously 
stated. 
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THE  COURT:  You  may  answer  it. 

THE  WITNESS:  It  would  be  difficult  to  do. 

MR.  O’DONOGHUE:  I  have  no  further  questions. 

MR.  BRESS :  I  have  no  questions. 

MR.  AHERNE:  We  may  have  one  question,  Your 
Honor.  Will  you  indulge  us  just  a  moment,  please! 

MR.  WARNER :  I  have  a  question  and  I  am  perfectly 
willing  to  go  ahead,  if  that  is  all  right. 

Is  that  all  right  with  you,  Mr.  Galiher? 

MR.  GALIHER:  Certainly,  Mr.  Warner. 

Cross  Examination 
BY  MR.  WARNER : 

Q  Mr.  Seltzer,  are  you  a  pilot!  A  No,  sir. 

Q  When  does  an  aircraft  normally  put  down  its  flaps! 
A  That  is  something  up  to  the  discretion  of  the  pilot. 

Q  Is  it  not  a  fact  that  it  is  normally  done  just 
4193  before  he  makes  a  landing!  A  I  don’t  know 
whether  you  mean  by  that,  to  fit  into  the  preceding 
question,  just  on  final  approach.  Is  that  what  you  mean! 
— or  down-wind,  or  where! 

Again,  as  I  say,  that  would  be  something  up  to  the 
pilot. 

Q  Is  it  not  a  fact  that  flaps  are  used  to  aid  the  pilot 
in  actually  making  his  landing!  A  Yes,  sir. 

Q  And  -they  are  put  down  normally — you  have  watched 
planes  land  at  National — just  shortly  before  he  makes 
his  landing!  A  That  is  correct. 

Q  That  is  correct.  Now,  when  we  speak  of  this  traf¬ 
fic  pattern  around  National  Airport,  the  traffic  pattern 
goes  all  around  the  Airport,  does  it  not,  for  the  full  360 
degrees!  A  That  is  right.  It  is  the  flow  of  traffic 
around  the  Airport. 

Q  The  flow  of  traffic  around  the  Airport. 

And  is  it  not  a  fact,  sir,  that  when  a  plane  is  following 
the  flow  of  traffic,  he  is  supposed  to  fly  up  the  Potomac 
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River? — whenever  possible?  A  Well,  that  depends  on 
what  runway  you  are  using.  Oh,  you  mean  at  any 

4194  stage  in  the  traffic  pattern,  might  he  not  be  over 
the  Potomac  River? 

Q  If  he  is  at  any  time  in  the  left-hand  pattern  pro¬ 
ceeding  from  south  to  north,  he  generally  follows  the  Po¬ 
tomac  River?  A  If  he  is  on  runway  3  and  on  the  posi¬ 
tion  previously  indicated  south  or  southwest  of  the  Air¬ 
port,  he  would  often-times  have  to  be  over  land  and  to 
get — 

Q  Yes;  he  would  have  to  go  up  here  and  come  back 
and  go  around.  A  You  wouldn’t  be  expected  to  do  that 
in  the  flight  within  the  traffic  pattern.  I  am  not  speaking 
of  the  landing,  but  the  flight  in  the  pattern. 

Q  But  he  would  be  expected  to  come  out  and  fly  over 
the  Potomac  River,  would  he  not?  A  Just  so  he  makes 
a  complete  circuit. 

Q  But  does  the  pattern  not  mention  flying  over  the 
Potomac  River?  A  It  mentions  in  part  flying  over  the 
Potomac  River,  yes. 

Q  So,  as  a  matter  of  fact,  when  the  pilot  here  did  not 
proceed  to  a  point  where  he  was  over  the  river,  and  then 
come  up  the  river,  that  would  certainly  be  an  indication 
that  he  was  not  in  the  left-hand  traffic  pattern?  A  Abso¬ 
lutely  not.  Absolutely  not. 

4195  Q  And  yet  the  pattern  says  he  should  fly  up 
the  river?  A  No.  I  think  you  are  making  an 

assumption  there.  In  a  conventional  traffic  pattern,  the 
man  is  not  to  fly  over  the  lines  shown  on  the  chart. 

Q  But  over  the  general  area  shown  on  the  chart?  A 
He  is  expected  over  the  general  area,  and  he  doesn’t  fol¬ 
low  S-turas  or  things  of  that  sort,  normally. 

It  is  generally  a  left  hand  circuit.  And  if  the  pattern 
is  a  left-handed  circuit,  he  may  be  over  the  runway,  he 
may  be  to  one  side  of  the  runway,  and  a  lot  will  depend, 
too,  upon  the  point  at  which  he  enters  the  traffic  pattern. 

Q  But  he  would  normally  go  up  the  river  as  pre- 
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scribed  in  the  pattern,  would  he  not,  sir?  A  At  what 
stage  in  the  pattern? 

Q  Proceeding  at  any  time  from  a  southerly  position, 
going  north,  whether  he  has  got  to  come  around  the  field 
again  or  come  back,  and  he  vrould  still  come  up  the  river? 
A  I  would  consider  a  man  in  the  traffic  pattern  whether 
he  did  that  or  flew  directly  over  the  runway  in  use. 

Q  In  other  words,  if  a  man  was  coming  up  like  this 
over  here,  you  would  consider  him  in  the  pattern,  going 
from  south  to  north  up  west  of  the  field  somewhere? 
A  At  what  altitude? 

Q  Whatever  altitude  you  want,  sir.  A  I  would 

4196  consider  he  is  in  the  pattern,  going  the  wrong  way. 

Q  Then  he  is  not  in  the  pattern,  if  he  is  going 
the  wrong  way.  A  Yes,  he  is  in  the  pattern;  but  he  is 
going  against  traffic. 

THE  COURT:  It  is  like  a  man  in  a  house  going  up¬ 
stairs  when  he  should  be  coming  down. 

BY  MR.  WARNER: 

Q  Would  you  say  he  is  on  a  one-way  street  going  the 
wrong  way?  A  That  is  correct. 

MR.  WARNER:  I  have  no  further  questions. 

Cross  Examination 

BY  MR.  AHERNE : 

*  *  •  * 

4197  (At  the  bench:) 

MR.  AHERNE:  I  want  to  ask  this  witness  one 
question,  if  he  is  qualified  as  an  expert  air  traffic  con¬ 
troller.  I  want  to  ask  him  one  question,  in  that  event, 
namely:  What  is  the  meaning  of  the  term  “cleared  to 
land”? 

MR.  BRESS:  That  is  beyond  the  scope  of  the  direct 
examination.  Eastern  has  rested  its  case. 

MR.  AHERNE:  You  will  agree  I  was  frank  about  it, 
and  if  you  wish  to  place  your  objection  on  that  ground, 
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I  respectfully  move  that  Eastern  be  permitted  to  ask  that 
question. 

MR.  BRESS:  If  Eastern  wants  to  ask  that  question, 
and  they  are  permitted  to  do  so,  I  am  prepared  to  cross 
examine  this  witness  on  that.  But  I  can  tell  you,  I  don’t 
think  it  is  of  any  significance;  but  if  this  witness  is  asked 
the  meaning  of  that  term,  he  will  be  on  cross  examination 
for  the  next  hour,  because  he  has  testified  to  approxi¬ 
mately  30  pages  on  that. 

THE  COURT:  To  be  perfectly  frank  with  you,  I  am 
going  to  have  to  resolve  the  whole  business.  If  I  have 
to  charge  the  jury  in  this  case,  I  am  going  to  tell 
4198  them  what  “cleared  to  land”  means,  myself.  I  think 
it  is  a  question  of  law,  primarily. 

“Cleared  to  land,”  I  will  be  perfectly  frank  in  telling 
you  right  now,  “cleared  to  land”  means  if  you  are  in  a 
traffic  pattern,  you  can  leave  it  and  come  in. 

MR.  AHERNE :  I  will  withdraw  the  question,  Your 
Honor. 

MR.  WARNER:  You  may  leave  it? 

THE  COURT:  Yes,  sir.  That  is  just  exactly  what  I 
mean.  You  might  just  as  well  know  it  now.  , 

MR.  BRESS:  This  is  the  first  time  we  know  that. 
We  think  Your  Honor  is  in  error  on  that. 

THE  COURT:  That  is  fine. 

MR.  BRESS:  Under  the  regulations. 

MR.  WARNER :  If  it  is  a  question  of  law,  it  should 
not  be  contained  in  a  regulation. 

THE  COURT:  I  am  not  going  to  argue  it  with  you. 
I  will  hear  you  at  length  when  the  time  comes. 

MR.  BRESS:  Yes.  We  will  cover  it  in  the  discussion 
of  our  prayers,  I  assume. 

MR.  WARNER:  It  is  startling. 

THE  COURT:  I  know  it  is  startling,  but  that  is  the 
way  it  is  going  to  be. 

(Counsel  having  returned  to  the  trial  table:) 

MR.  AHERNE :  I  withdraw  my  question,  Your  Honor. 
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4199  Redirect  Examination 
BY  MR.  O’DONOGHUE : 

Q  In  your  observation,  Mr.  Seltzer,  are  flaps  put  down 
at  any  other  point  or  for  any  other  purpose  than  to  aid 
in  landing?  A  Yes;  I  have  seen  it  done  in  takeoffs. 

Q  They  are  put  down  at  that  time?  A  Prior  to 
takeoff,  yes. 

Q  Are  they  put  down — 

MR.  BRESS:  No  leading,  please. 

MR.  O’DONOGHUE:  What? 

MR.  BRESS:  No  leading,  please. 

MR.  O’DONOGHUE:  Oh,  thank  you. 

BY  MR.  O’DONOGHUE : 

Q  Can  they  be  used  for  any  other  purpose  than  those 
two — landing  or  taking  off? 

MR.  WARNER:  I  object. 

THE  WITNESS :  I  think  that  is  a  question  that  should 
be  addressed  to  a  pilot  other  than  myself. 

BY  MR.  O’DONOGHUE : 

Q  In  other  words,  you  don’t  know  anything  about  the 
use  of  flaps  in  an  airplane?  A  I  have  seen  the  use  of 
flaps,  and  I  have  been  exposed  to  it;  but  I  am  not  a 
pilot  and  I  don’t  feel  qualified  to  answer  questions  in¬ 
volving  technical  problems  of  flaps. 

4200  Q  Have  you  seen  them  used  for  any  other  than 
those  two  purposes? 

THE  COURT:  Please.  If  he  did  and  concluded  they 
were  used  for  some  other  purpose  than  the  two  occasions 
mentioned,  his  conclusion  would  either  be  based  on  opinion 
or  hearsay.  So  I  will  exclude  it. 

MR.  O’DONOGHUE:  Under  those  circumstances,  I 
move  that  any  testimony  he  has  given  as  to  the  purposes 
for  which  flaps  uould  be  used  be  stricken. 

MR.  BRESS :  I  would  oppose  that,  at  least  from  what 
he  has  said  as  a  tower  controller  whose  job  is  to  see 
■nlancc  when  come  in  and  who  see  flaps. 
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THE  COURT:  I  understand.  The  testimony  is  that 
he  has  seen  flaps  down,  and  why  they  are  down,  he 
doesn’t  know.  He  doesn’t  why  the  pilot  has  them  down, 
whether  it  is  from  habit  or  custom,  or  whether  he  likes 
to  have  them  down,  just  the  same  as  you  wear  a  bow  tie. 

THE  WITNESS:  I  didn’t  intend  to  say,  Your  Honor, 
that  I  always  see  flaps  down. 

THE  COURT:  When  you  see  flaps  down,  you  not 
being  a  pilot,  as  you  say,  and  not  knowing  the  technical 
aspects,  you  might  see  flaps  down  the  same  as  I  might 
see  them  down,  and  I  might  conclude  it  is  because  the 
pilot  lets  them  down. 

All  right.  | 

MR.  O’DONOGHUE:  No  further  questions. 

4201  MR.  BRESS:  No  questions. 

MR.  GALIHER:  We  have  no  questions. 

MR.  WARNER:  No  questions. 

THE  COURT:  All  right.  Thank  you. 

(The  witness  Seltzer  left  the  stand.) 

MR.  O’DONOGHUE :  The  defendant  United  States 
rests,  Your  Honor.  , 

THE  COURT:  Eastern  rests.  The  defendant  United 
States  rests.  And  I  am  assuming  that  the  defendant 
Bridoux  is  prepared  to  open  now  his  case  in  chief.  I 

MR.  WARNER:  Yes,  Your  Honor. 


THE  COURT :  All  right. 

MR.  WARNER:  I  would  like  to  call  Mr.  Stewart, 
please. 


Whereupon, 


Howard  R.  Stewart, 


called  as  a  witness  by  counsel  for  defendant  Bridoux, 
and  being  first  duly  sworn,  was  examined  and  testified 
as  follows: 
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Direct  Examination 

BY  MR.  WARNER: 

•  •  *  • 

4202  Mr.  Stewart,  where  are  you  employed?  A  Pres¬ 
ently  I  am  employed  at  Capital  Airlines. 

Q  Where  were  yon  employed  on  November  1st,  1949? 
A  At  Butler  Aviation. 

THE  COURT:  May  we  have  his  age,  for  the  record? 
MR.  WARNER:  Excuse  me. 

BY  MR.  WARNER : 

Q  Your  age,  Mr.  Stewart?  A  Twenty-six. 

Q  And  was  that  Butler  Aviation,  at  the  Washington 
National  Airport?  A  That  is  correct. 

Q  And  what  were  your  duties  then?  A  I  was  em¬ 
ployed  as  a  mechanic;  but  that  also  included  driving  the 
station  wagon,  parking  planes,  and  so  on. 

Q  Were  you  driving  the  station  wagon  on  the  morn¬ 
ing  of  November  1st,  1949?  A  Yes,  I  was. 

Q  Did  there  come  a  time  that  in  your  duties  of  driv¬ 
ing  a  station  wagon  that  you  had  to — excuse  me,  before 
I  say  that — 

4203  What  -were  your  duties  in  driving  a  station 
wagon?  What  does  a  station  wagon  driver  do? 

A  They  meet  the  private  ships  that  come  into  the  Na¬ 
tional  Airport,  park  them  and  take  them  up  to  the  office. 

Q  What  do  you  mean  by  “parking  them”?  A  Either 
at  the  tie-down  area  or  at  our  hangar. 

Q  Did  there  come  a  time  on  the  morning  of  November 
1st  that  vou  parked  a  Lockheed  Lodestar  airplane?  A 
Yes. 

Q  And  perhaps  you  could  come  down  to  this  map,  Mr. 
Stewart. 

•Tust  to  orient  vourself  briefly  with  the  map,  this,  of 
course,  as  you  will  notice,  is  the  Airport  proper  with  the 
runways.  This  is  the  control  tower.  These  are  the  south 
hangars  and  here  are  the  north  hangars. 
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This,  of  course,  is  the  George  Washington  Memorial 
here,  and  the  power  plant,  and  the  Potomac  River  is  the 
area  marked  in  blue. 

The  scale  on  this  map  is  approximately  one  inch  equals 
400  feet. 

Now  I  wonder  if  you  could  tell  us — will  you  stand  over 
here,  so  the  jury  can  see — using  this  pointer  here,  where 
you  picked  up  the  Lockheed  Lodestar  on  November  1st, 
1949.  A  To  the  best  I  can  remember,  it  is  either 

4204  at  this  taxi  strip  right  in  front  of  the  terminal,  or 
the  next  taxi  strip,  where  he  turned  off  after  com¬ 
pleting  his  landing. 

Q  Could  you  fix  that  time,  sir,  when  you  picked  him 
up?  A  The  time  of  day? 

Q  Yes.  A  To  the  best  of  my  knowledge,  it  was 
around  11:30,  I  believe. 

Q  Around  11:30?  A  I  believe  so. 

Q  Did  there  come  a  time,  or  can  you  fix  the  time  of 
your  meeting  this  Lockheed  Lodestar  with  relation  to  the 
takeoff  of  a  P-38  that  morning?  A  The  Lockheed 
Lodestar  landed  after  the  P-38  had  completed  its  takeoff. 

MR.  AHERNE:  I  didn’t  hear  the  answer. 

MR.  WARNER:  The  Lockheed  landed  after  the  P-38 
had  taken  off. 

BY  MR.  WARNER : 

Q  Now,  Mr.  Stewart,  will  you  show  the  Court  and 
jury  where  you  took  this  Lockheed  Lodestar?  A  I  be¬ 
lieve  he  turned  off  down  here  at  the  first  intersection,  or 
the  second.  As  I  recollect,  it  was  the  second,  i  From 
there  I  proceeded  to  take  him  down  to  Hangar  9,  our 
hangar  down  here.  And  on  the  way  down  there, 

4205  approximately  by  the  north  parking  lot,  he  re¬ 
quested  the  tower,  he  asked  the  tower  to  direct 

him  to  the  Capital  Airlines  hangar.  The  tower  asked  me 
to  take  him  dowm  to  Capital  Airlines’  hangar. 

We  have  a  radio  on  the  station  wagon,  and  received 
another  transmission,  and  gave  recognition  by  blinking 
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our  lights.  So  I  turned  around  on  to  that  taxi  strip,  and 
proceeded  down  past  the  terminal  building,  to  the  Capital 
Airlines’  hangar,  which  is  between  hangar  3  and  4. 

Q  When  you  got  down  there,  did  anything  unusual 
occur?  A  Well,  I  parked  him — 

You  want  me? — 

Q  Yes.  A  And  he  was  there ;  I  believe  he  was  there 
to  find  out  about  having  his  tanks  receded. 

Q  Did  you  see  the  collision  that  occurred?  A  After 
I  parked  him,  I  was  standing  there  talking  to  one  of  the 
gentlemen  from  the  airplane,  the  owner  or  manager  or 
pilot  of  whatever  he  was,  and  I  happened  to  turn  around 
and  saw  the  aftermath  of  the  collision. 

Where  he  was  parked,  there  was  a  plane  warming  up, 
either  on  the  right  or  left-hand  side,  and  I  didn’t  hear 
anything.  I  just  turned  around.  I  just  happened  to  turn 
around  at  that  moment.  I  didn’t  hear  anything  or 
4206  didn’t  see  anything.  I  was  facing  opposite  to  the 
runway  and  just  happened  to  turn  around  and  saw 
the  aftermath. 

Q  By  “aftermath,”  do  you  mean  the  debris?  A  The 
debris,  yes. 

Q  Could  you  estimate  for  me  the  time  that  this  trip 
from  bringing  the  Lockheed  Lodestar  in  down  to  the 
Capital  hangar,  how  long  a  time  that  took?  A  Well,  I 
don’t  remember:  but  it  seemed  like  it  should  take  him, 
from  where  he  was,  at  that  taxi  strip,  to  the  Capital  Air¬ 
lines  hangar,  between  five  and  six  minutes. 

Q  Thank  you  very  much,  Mr.  Stewart. 

Will  you  resume  the  stand,  please? 

MR.  WARNER:  I  have  no  further  questions. 

Thank  you  very  much,  sir.  * 

Cross  Examination 
BY  MR,  O’DONOGHTJE : 

Q  Were  you  in  the  plane  when  it  was  taxiing?  A 
No — in  the  station  wagon. 
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Q  You  were  in  the  station  wagon?  A  Yes,  sir. 

Q  And  where  was  the  pilot  of  the  plane?  Were  you 
towing  him,  or  what  were  you  doing?  I  don’t  quite  un¬ 
derstand.  A  We  meet  the  incoming  traffic,  private  ships, 
in  the  station  wagon;  get  their  attention,  or  usu- 

4207  ally  the  tower  tells  the  airplane,  the  pilot,  that  we 
will  direct  him  to  the  parking  area. 

Q  You  were  leading  him?  Is  that  it?  A  That  is 
right,  in  the  station  wagon,  leading  him. 

Q  And  he  was  in  the  plane?  A  He  was  in  the  plane. 
He  was  taxiing  the  aircraft  under  his  own  power. 

Q  And  you  heard  him  contact  the  tower?  A  Yes,  sir. 

Q  On  your  radio?  A  I  was  taking  him  to  hangar  9, 
which  is  normal  procedure.  And  the  best  I  can  remember, 
he  requested  information  from  the  tower,  on  how  to  get  to 
Capital  Airlines’  hangar. 

Q  By  the  radio  in  his  plane?  Is  that  it?  A  That  is 
right. 

Q  Did  you  overhear  that  on  your —  A  Yes. 

Q  I  see.  The  tower  responded  to  it?  A  Yes. 

Q  And  you  were  on  ground  control  frequency,  were 
you?  A  Yes. 

Q  Now,  you  don’t  have  any  recollection  of  the  precise 
time  when  the  P-38  took  off,  do  you?  A  No,  I 

4208  don’t. 

Q  And  you  don’t  have  any  precise  recollection 
as  to  the  time  when  the  Lockheed  Lodestar  landed?  A 
No,  I  do  not.  • 

Q  And  so  you  have  no  definite  opinion  and  definite 
knowledge  as  to  whether  or  not  the  P-38  had  taken  off, 
or  had  not  taken  off,  when  the  Lockheed  Lodestar  landed? 
Is  that  true?  A  I  was  under  that  impression.  I  never 
got  the  information.  | 

Q  I  beg  your  pardon?  A  I  say  I  was  under  that 
impression,  that  the  P-38  had  taken  off.  I  am  not  defi¬ 
nitely  sure. 

MR.  O’DONOGHUE :  I  have  no  further  questions. 
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*  •  *  • 

4211  Charles  Robert  Craig 

was  called  as  a  witness  by  counsel  for  the  defendant 
Bridoux  and,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 

•  •  •  • 

4212  Q  Was  that  your  occupation  on  November  1, 
1949?  A  No,  sir;  I  was  mechanic  for  the  Gulf 

Oil  Corporation. 

Q  Where  were  you  employed  by  Gulf  Oil  Corporation? 
A  National  Airport. 

Q  At  the  National  Airport?  A  Yes. 

Q  Now,  on  the  morning  of  November  1,  1949,  that  is 
the  day  this  collision  occurred  that  w~e  are  investigating 
here  in  this  trial,  did  you  have  occasion  to  see  a  P-38 
aircraft?  A  Yes,  sir,  I  did. 

•  •  *  * 

4213  BY  MR.  WARNER: 

Q  Mr.  Craig,  perhaps  you  recognize  this  aerial 
photograph. 

This  is  the  airport  here.  This  is  the  Potomac  River 
here.  Here,  I  believe,  is  the  Mount  Vernon  Highway, 
which  runs  from  the  14th  Street  Bridge  down  to  Alex¬ 
andria. 

Can  you  pretty  well  orient  yourself  on  that,  sir?  A 
Yes,  sir. 

Q  Suppose  you  take  the  pointer  and  could  you  show 
us  where  you  were  when  you  observed  this  P-38  aircraft? 
A  I  would  say  about  right  here  (indicating),  because  the 
airplane  came  directly  over  me.  I  was  going  north  to¬ 
ward  the  bridge. 

MR.  WARNER:  I  will  identify  that  for  the  record 
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as  a  point  approximately  halfway  between  the  bridge  and 
the  airport  on  the  Mount  Vernon  Highway. 

Is  that  all  right,  gentlemen? 

BY  MR.  WARNER: 

Q  Now,  where  did  you  see  the  aircraft  at  that  time, 
Mr.  Craig?  A  Well,  it  went  right  over  the  top  of  me, 
heading  toward  the  bridge. 

Q  Heading  toward  the  bridge?  A  Yes;  north- 

4214  erly. 

Q  So  you  worked  at  National  Airport,  and;  are 
you  familiar  with  the  runways  there  at  the  airport?  A 
Yes,  sir.  i 

Q  And  you  will  note  the  runway  runs  approximately 
north  and  south  on  the  field  there?  A  That  is  Runway 
36. 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor. 

THE  COURT:  Well,  it  is,  isn’t  it?  Is  it? 

MR.  WARNER:  He  stated  it  was  Runway  36.  i 

THE  COURT:  Well,  Mr.  O’Donoghue,  I  thought, 
objected  because  he  thought  you  said  it. 

MR.  O’DONOGHUE:  I  objected  to  his  pointing  out  a 
particular  runway. 

THE  COURT :  You  better  let  the  witness  point  it;  out. 

BY  MR.  WARNER : 

Q  Can  you  point  out  on  that,  Mr.  Craig,  where  Run¬ 
way  36  is  at  National  Airport?  A  Yes,  sir  (indicating). 

0  That  is  that  one?  A  Yes,  sir.  ; 

Q  From  where  you  observed  the  aircraft,  could  you 
see  from  what  runway  the  airplane  took  off  from?  A 
Yes,  sir. 

Q  What  runway  did  he  take  off  from?  A  No.  36. 

It  had  to  be.  It  is  the  only  one  that  goes  across  the 

421 5  road  here. 

Q  Would  you  tell  the  Court  and  jury  of  further 
observation  of  the  P-38?  A  Well,  I  watched  it  go  to¬ 
ward  the  bridge,  and  I  was  driving  towards  14th  Street 
Bridge,  and  the  railroad  bridge  blocked  my  view  momen- 
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tarily  from  it,  but  then  I  took  it  up  after  I  went  through 
the  railroad  bridge,  heading  up  the  river. 

This  bridge  here  wasn’t  there  at  the  time  and  I  went 
across  the  other  bridge. 

In  coming  up  on  the  bridge,  I  noticed  the  P-38  up  here 
somewhere,  in  a  northerly  direction,  starting  to  make, 
well,  a  climbing  turn  to  the  left. 

I  didn’t  notice  it  any  more  until  I  came  across  straight 
down  Main  Avenue  at  Seventh  Street,  at  which  point 
there  is  a  clear  view  across  this  way  (indicating). 

And  I  noticed  the  P-38  somewhere  in  this  direction 
here.  I  would  say  two  or  three  miles  from  the  airport, 
about  3000  feet  high. 

I  paid  no  attention  to  it,  and  I  continued  on  down 
South  Capitol  Street. 

Q  Now,  could  you  locate  for  us,  Mr.  Craig,  more 
definitely  the  point  where  you  were  over  here  when  you 
saw  the  P-38  again?  A  Right  here;  Seventh  and  Maine 
Avenue. 

•  #  *  * 

4216  Q  And  would  you  point  out  again  for  the  Court 
and  jury  where  the  P-38  was  so  we  can  describe 

that  location  ?  A  I  would  say  it  was  right  in  here  some¬ 
where  (indicating),  maybe  a  little  farther  over. 

Q  Right  in  there?  A  Yes. 

Q  So  it  was  at  approximately  a  point  just  south  of 
the  Pentagon?  A  In  line  with  where  I  was  at  that 
time;  yes,  sir. 

Q  Approximately  in  line  with  where  you  were?  A 
The  Pentagon  is  north  of  the  airplane. 

4217  Q  Could  you  approximate  how  far  away  from 
the  field  the  plane  was?  A  Two  or  three  miles 

from  the  field,  I  would  say. 

Q  Two  or  three  miles  away  from  the  field?  A  That 
is  what  I  say. 

Q  Yes,  sir.  Now,  can  you  tell  us  the  heading  of  the 
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P-38  at  that  time?  A  He  was  going  south,  I  believe, 
or  maybe  a  little  to  the  southwest. 

Q  Yes,  sir.  Now,  can  you  tell  us  the  heading  of  the 
P-38  at  that  time?  A  He  was  going  south,  I  belieye,  or 
maybe  a  little  to  the  southwest. 

Q  Going  south?  A  I  would  say  south. 

Q  Now,  are  you  a  pilot,  Mr.  Craig?  A  Yes,  sir. 

Q  Are  you  familiar  with  what  a  P-38  looks  like?  A 
Yes,  sir.  i 

Q  Are  you  sure,  then,  this  was  the  P-38  that  you  saw 
and  that  you  told  us  about?  A  I  am  certain  of  it.; 

*  *  *  * 

4219  Cross-Examination 
BY  MR.  BRESS: 

Q  Mr.  Craig,  from  the  time  you  first  saw  the  P-38 
pass  over  the  automobile  in  which  you  were  in,  headed 
northerly,  and  up  to  the  point  where  you  saw  it 

4220  north  of  you  over  the  river,  from  that  time  to  the 
time  that  you  saw  it  from  your  position  at  Seventh 

and  Maine  Avenue,  Southwest,  where  you  say  it  was  then 
two  or  three  miles  west  of  the  airport,  how  much  of  a 
time  interval  elapsed  between  those  two  points?  A 
About  three  or  four  minutes,  sir. 

MR.  BRESS:  That  is  all. 

*  •  #  • 

Louis  E.  Lance 

was  called  as  a  witness  by  counsel  for  the  defendant  Bri- 
doux  and,  being  first  duly  sworn,  was  examined  and  testi¬ 
fied  as  follows: 

I 

Direct  Examination 

•  tit 

i 

4221  Q  Now,  what  is  your  employment  or  where  are 
you  employed,  sir?  A  Washington  National  Air¬ 


port. 
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Q  By  whom,  sir?  A  Allied  Aviation  &  Fueling  Com¬ 
pany,  Incorporated. 

Q  Were  you  so  employed  on  November  1,  1949  when 
this  collision  took  place  between  a  DC-4  and  a  P-38? 
A  I  was  employed  at  the  Washington  National  Airport. 

*  •  *  • 

4222  A  I  was  working  at  the  south  end  of  the  field 
here. 

Q  Right  here?  A  That  is  right;  in  back  of  our 
office  in  the  garage,  working  No.  6  Hangar. 

Q  "What  is  that  little  building?  A  That  is  the  garage 
and  office. 

Q  I  wonder  if  you  would  just  take  this  pencil  and 
put  an  X-mark  approximately  where  you  were,  and  put 
your  initials  beside  that,  Mr.  Lance?  A  Now,  this  is 
the  garage  here;  ten  feet  in  back  of  it  (indicating). 

Q  About  ten  feet  behind  that  little  garage  there?  A 
That  is  right. 

Q  Now,  on  that  morning  did  you  have  occasion  to  see 
a  P-38?  A  Yes,  sir.  We  were  working  in  the  tank, 
one  man  was  in  the  pit,  and  I  was  on  top,  and  I  hap¬ 
pened  to  look  over  in  the  vicinity  of  Arlington,  and  the 
incinerator,  and  saw  the  P-38  flying  over  in  that  direction. 

Q  Can  you  show  us  where  that  was  on  this  map?  A 
Well,  that  is  over  in  here  somewhere. 

Q  I  might  tell  you  that  the  scale  of  this  map  is  one 
inch  equals  four  hundred  feet,  so  it  would  take 

4223  about  a  foot  or  more  to  make  a  mile  on  the  map. 

*  *  *  • 

Q  Put  your  initials  again  by  it  with  a  a  2  underneath 
it.  A  (The  witness  complied  with  the  request.) 

Q  You  say  you  saw  the  P-38  in  that  vicinity?  A  Yes; 
yes,  sir. 

4224  Q  Somewhat  west  of  it?  A  Yes,  sir. 

Q  Could  you  tell  us  how  far  west?  A  Well,  I 
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am  no  judge  of  distance,  but  I  would  say  approximately 
about  three  miles. 

Q  Three  miles  west  of  that?  A  From  where  I  was. 

Q  West  of  where  you  were?  A  Yes. 

Q  Could  it  have  been  as  far  as,  say,  five  miles?  A 
Well,  I  don’t  think  so. 

Q  You  don’t  think  so?  A  No. 

Q  Now,  could  we  fix  the  time  when  you  saw  the  P-38 
say  for,  not  exact  time,  but  fix  it  with  relation  to  when 
the  accident  occurred?  A  Well,  I  know  it  was  before 
lunch  because  after  I  seen  that  thing  happen  I  didn’t 
eat  any  lunch.  But  I  would  say  it  was  about  maybe 
around  11  o’clock.  I  don’t  know  the  exact  time,  and  from 
the  time  I  seen  the  P-38  until  it  crashed  was  maybe  five 
or  six  minutes ;  not  long  afterwards. 

Q  It  was  a  short  time  after?  A  Yes,  that  we  heard 
the  explosion. 

•  *  •  * 

4225  MR.  WARNER:  Your  Honor,  at  this  time  I 
would  like  to  offer  the  testimony  given  by  Ray  H. 
Deem  at  the  CAB,  which  I  believe  is  agreed  to  by  all 
counsel  in  the  case.  I 

*  *  *  • 

4227  (Thereupon  the  testimony  of  Ray  H.  Deeip,  Jr., 
was  read  to  the  Court  and  jury,  the  questions  be¬ 
ing  read  by  Mr.  Warner  and  the  answers  being  read  by 
Mr.  Galiher,  as  follows:) 

“Question:  Would  you  state  your  name  and  residence 
for  the  record,  please?  : 

“Answer:  My  name  is  Ray  H.  Deem,  Jr.,  First  Lieu¬ 
tenant,  U.  S.  Air  Force,  my  residence,  16  Galveston  Place, 
Apartment  C,  Southeast.  My  station  is  Bolling  Air 

Force  Base,  Washington,  D.  C. 

“Sir,  I  have  a  prepared  statement.  With  your  permis¬ 
sion  I  would  like  to  read  that  statement. 

“Question:  Before  reading  that  statement,  Lieutenant, 
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is  that  a  copy  of  the  statement  that  you  previously  sub¬ 
mitted? 

“Answer :  That  is,  sir. 

“Question:  And  this  is  your  signature? 

“Answer:  That  is  right,  sir.” 

MR.  WARNER:  Would  you  go  on? 

MR.  GALIHER :  Shall  I  read  it? 

MR.  WARNER :  Yes. 

MR.  GALIHER  (Reading)  :— 

“Statement  by  Ray  H.  Deem,  Jr.,  First  Lieuten- 
4228  ant,  1541 6A,  USAF,  1100th  Base  Flight  Squadron, 
1100th  Air  Base  Group,  Bolling  Air  Force  Base, 
Washington,  D.  C. 

“On  1  November  1949,  Air  Force  44-30278 — B-25  was 
cleared  from  Bolling  Air  Force  Base  for  a  local  flight 
at  0940  hours.  This  flight  was  conducted  with  visual 
flight  conditions.  The  purpose  of  this  flight  was  to  give 
bombadier  Lieutenant  Colonel  J.  F.  Brady,  an  Air  Force 
officer  assigned  to  Bolling  AFB  from  Maryland  for  flying 
duty,  practice  using  the  Norden  bombsight  on  dry  run 
targets  north  of  Bolling  AFB. 

“Upon  returning  to  the  Bolling  area,  I  suggested  to 
Captain  WTieaton,  co-pilot,  that  we  try  to  secure  permis¬ 
sion  to  try  to  use  the  instrument  landing  system  at  Wash- 
ingotn  National  Airport.  We  called  Washington  approach 
control  and  permission  was  granted  to  make  the  ap¬ 
proach.  AF-0278  was  cleared  for  the  approach  to  report 
inbound  over  Fort  Foote  fan  marker.  AF-0278  reported 
inbound  at  Fort  Foote  at  approximately  1130  hours,  and 
was  cleared  for  a  low  approach  to  Washington  National 
Airport.  As  we  approached  within  one-eighth  mile  of 
Washington  National,  we  were  told  to  maintain  at  least 
200  feet  over  the  field.  This  altitude  or  more  was  main¬ 
tained  during  the  remainder  of  the  flight.  AF-0278  cleared 
all  active  runways  and  turned  left  out  of  Washington 
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National  traffic  at  approximately  1500  feet  and 
4229  on  a  heading  of  south  AF-0278  was  cleared  to 
leave  National’s  B  channel  frequency.  Upon  leav¬ 
ing  B  channel  the  radio  was  tuned  to  E  channel  for  Bol¬ 
ling  traffic.  Permission  was  asked  for  AF-0278  to  make 
a  left-hand  traffic  pattern  and  land  at  Bolling  AFB.;  Per¬ 
mission  was  granted  provided  we  circle  well  south  of 
Alexandria.  AF-0278  passed  south  of  Alexandria  and 
turned  to  the  east.  It  is  believed  by  the  pilot  that  he  was 
approximately  ten  miles  south  of  Alexandria  when  he 
turned  east  on  to  the  base  leg  for  Bolling.  The  approach 
to  Bolling  was  very  long,  estimated  12  to  15  miles:  The 
approach  and  landing  at  Bolling  was  normal  and  unevent¬ 
ful.  Time  logged  down  in  form  5  was  1150  hours.  Time 
of  actual  touchdown  by  the  tower  was  1148  hours. 

“At  no  time  during  the  ILS  run  was  anything  out  of 
the  ordinary  seen  or  heard.  Radio  reception  on  both  B 
and  E  channels  were  completely  satisfactory.  The  pilot 
of  AF-0278  at  no  time  during  the  flight  saw  or  heard  any 
other  aircraft  in  National’s  traffic. 


“The  pilot  knew  nothing  about  the  crash  until  reporting 
to  operations  at  approximately  1200  hours. 

“To  the  best  of  my  knowledge  the  above  statements  are 
true  and  correct.  I 


“Signed,  Ray  H.  Deem,  Jr.,  First  Lieutenant,  USAF.” 

“Question:  Lieutenant,  you  stated  in  vour  state- 
4230  ment  here,  ‘It  is  believed  by  the  pilot.’  Who  is  the 
pilot? 

“Answer:  I  am  the  pilot,  sir. 

“Question:  And  you  believe  that  you  were  ten  miles 
south  of  Alexandria  when  you  turned  on  base  leg  for 
Bolling,  is  that  correct? 

“Answer:  That  is  correct.  With  counsel’s  permission, 
I  can  give  you  some  of  the  reasons  for  estimations  both 
of  times  and  distances,  if  you  so  desire. 

“Question :  Well,  just  a  couple  of  questions  here,  Lieu- 
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tenant.  You  stated  that  you  were  inbound  at  Fort  Foote 
on  your  ILS  approach  at  11:30. 

“Answer:  That  is  an  approximation  of  time,  sir. 

“Question:  And  can  you  tell  us  how  you  fixed  that 
time? 

“Answer:  Yes,  sir.  There  again,  I  will  have  to  go 
back  to  the  touchdown  time  of  11:48.  I  can  plot,  by  tak¬ 
ing  a  fixed  airspeed,  and  distance,  which  I  am  sure  I 
traveled — 

“Question:  Now,  .just  a  minute,  Lieutenant,  you  mean 
you  are  figuring  back  from  the  touchdown  at  Bolling 
Field  to  when  you  started  your  approach  at  Fort  Foote. 

“Answer:  That  is  the  easiest  way  for  me  to  give  an 
exact  time.  I  have  another  reason  that  I  can  give, 
4231  that  it  was  not  later  than  11:30  hours,  and  that  I 
desired  to  fly  two  hours  flying  time  that  morning. 
My  takeoff  time  at  Bolling  was  0940  hours.  If  I  had 
flown  two  hours  at  the  time  I  reported  back  to  Wash¬ 
ington  area,  I  would  not  have  made  this  ILS  run. 

“Question:  Well,  your  estimate,  then,  based  on  your 
flight  path  and  your  touchdown,  is  that  you  started  your 
ILS  approach  at  Fort  Foote  at  11:30,  is  that  correct? 

“Answer:  Between  11:30  and  11:35,  but  no  later  than 
that. 

“Question:  Lieutenant,  tell  us,  who  else  was  in  your 
crew?  I  believe  you  have  already  stated  you  had  a  co¬ 
pilot. 

“Answer :  Captain  Wheaton. 

“Question:  Yes,  and  a  navigator  bombadier,  Colonel 
J.  F.  Brady,  is  that  correct? 

“Answer:  That  is  correct,  plus  one  engineer,  Sergeant 
Ray  Buck. 

“Question:  Would  one  of  these  other  crew  members 
have  more  positive  information  on  time? 

“Answer:  Sir,  I  cannot  answer  that  question  for  you. 
The  other  two  crew  members  are  present  here  and  are 
available  for  call. 
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“Question:  And  Colonel  Brady  is  present? 

4232  “Answer:  That  is  correct,  sir. 

“Question:  And  Colonel  Brady  was  acting  as  a 
navigator  at  that  time? 

“Answer:  Sir,  Colonel  Brady’s  mission  on  this  trip 
was  practicing  bombadier. 

“Question:  Why  don’t  we  start  at  the  other  end? 
Lieutenant,  you  stated  that  you  did  touch  down  at  Bolling 
at  11:48. 

“Answer:  That  is  correct,  sir. 

“Question:  And  you  logged  that  time? 

“Answer:  We  log  to  the  nearest  five  minutes  in  our 
flying  manual  in  the  aircraft.  i 

“Question:  How  do  you  know  you  touched  down  at 
11:48? 

“Answer:  I  personally  have  witnessed  the  log,  and 
the  Air  Force  Base  keeps  a  running  log,  not  slips,  but 
each  one  in  order,  as  the  aircraft  land  on  one  sheet  of 
paper  or  more,  if  needed.  The  man  that  is  on  the  log 
must  sign  that  log  as  being  true  and  correct.  There  can 
be  on  erasures  and  so  forth  on  that  log.  It  must  be  lined 
through  and  a  new  entry  made  if  an  error  is  made. 

“Question:  This  is  logged,  this  log  is,  as  you  say, 
within  five  minutes? 

“Answer:  Yes,  sir,  "we  log  to  the  nearest  five 

4233  minutes  in  our  personal  forms  within  the  aircraft. 

“Question :  Wliat  I  am  trying  to  get  out,  is  how 
you  determined  that  you  did  touch  down  at  Bolling  at 
11:48? 

“Answer:  The  touchdown  time  at  Bolling,  to  my  in¬ 
formation,  is  from  my  clearance,  and  from  the  tower 
log  itself,  which  I  personally  looked  at. 

“Question :  Except  by  acquiring  that  knowledge 
through  inspection  of  the  tower  log,  you  have  no  way  of 
determining  it? 

“Answer:  Only  this,  sir. 

“Question:  That  is  the  exact  time. 
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“Answer:  I  can  tell  you  the  exact  time  that  I  com¬ 
pleted  my  flight  and  shut  off  the  engines  on  the  flight 
line  at  Bolling,  yes,  sir. 

“Question:  That  is  fine.  What  time  was  that? 

“Answer :  11 :52. 

“Question :  Assuming  then  that  when  you  touched 
down  at  Bolling,  where  were  you  at  11:46? 

“Answer:  At  11:46,  sir,  I  would  say  that  I  was  within 
two  or  three  miles  of  touchdown  position  on  the  final 
approach  to  Bolling  Field. 

“Question:  Were  you  anywhere  near  National  Air¬ 
port  at  11:46? 

“Answer :  To  the  best  of  my  knowledge,  sir,  the 
4234  nearest  I  was.  to  National  at  11 :46  would  have  been 
the  final  approach  to  the  runway  at  Bolling  Air 
Force  Base. 

“Question :  Taking  you  back  over  your  testimony, 
after  you  made  the  simulated  ILS  run  over  Runway  36, 
at  Washington  National  Airport,  you  turned  to  your  left 
and  went  almost  15  miles  below  Alexandria,  is  that  right? 

“Answer:  Sir,  I  believe  my  statement  was  approxi¬ 
mately  ten  miles. 

“Question :  Ten  miles. 

“Answer:  Yes,  sir. 

“Question:  And  before  you  entered  the  traffic  pattern 
at  Bolling  you  flew  over  ten  miles,  from  below  Alexandria 
until  you  entered  the  traffic  pattern  at  Bolling? 

“Answer:  I  did  not  measure  those  distances. 

“Question:  Just  approximately. 

“Answer:  Yes,  sir,  I  would  say,  if  you  have  refer¬ 
ence  to  the  Mount  Vernon  fan  marker,  I  would  say  that 
I  was  within  seconds  of  actually  intercepting  the  Mount 
Vernon  fan  marker  on  the  tur  nto  the  east. 

“Question :  So  that  between  11 :40  and  11 :48,  you  were 
somewhere  either  headed  toward  Alexandria  or  coming 
back  from  Alexandria? 
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“Answer :  Yes,  sir.  I  would  agree,  somewhere  between 
that  area.  I  was  out  of  Washington’s  traffic  and 

4235  probably  headed  south. 

“Question:  Lieutenant,  what  is  your  position  at 
Bolling  Field?  i 

“Answer:  Sir,  at  Bolling  Field  I  am  in  the  operations 
section  at  base  operations,  as  an  air  traffic  service  officer. 
I  have  been  connected  in  some  form  of  operations  for 
approximately  three  years,  here  in  the  States. 

“Question:  Does  that  necessitate  training  flights? 

“Answer:  Yes,  sir,  it  could.  It  does.  I  happen  also 
to  be  an  instructor  pilot  at  Bolling  Field. 

“Question:  In  this  case  you  were  not  acting  in  the 
capacity  of  an  instructor  pilot? 

“Answer:  That  is  negative,  sir.  I  was  purely  flying 
the  aircraft  "while  Colonel  Brady,  the  bombadier,  was 
doing  his  own  practicing,  sir.  I  am  not  a  qualified  bom¬ 
badier  instructor. 

“Question:  Assuming  that  you  touched  down  at  Boll¬ 
ing  Field  at  11:48,  will  you  retrace  your  flight  and  give 
us  an  estimate,  considering  your  air  speed  ground  speed, 
and  other  factors,  what  time  was  it  that  you  would  assume 
that  you  passed  over,  on  the  simulated  approach,  Wash¬ 
ington  National  Airport? 

“Answer:  I  have  computed,  on  paper,  that  in  my 
estimation  I  passed  over  National  Airport  at 

4236  11:33.  I  compute  this  on  the  basis  that  I  cruised 
the  B-25  at  160  miles  per  hour  for  the  rest  of  this 

flight.  That  is  low  minimum  cruise  for  a  B-25. 

“When  I  turned  left — let’s  assume,  in  this  case,  that 
there  was  one  mile  down  Runway  36,  and  that  one  dis¬ 
tance,  at  about,  I  think  it  will  figure,  two  and  a  half  miles 
per  minute,  would  take,  sav,  30  or  40  seconds,  maximum, 
on  that. 

“Then  I  made  a  slow  climb  out  of  Washington’s  traffic 
pattern  to  about  three  or  four  miles  at  least — and  I  am 
trying  to  keep  this  to  what  would  be  the  minimum — I  may 
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have  gone  farther,  at  least  three  or  four  miles  from 
Washington’s  traffic,  because  it  is  my  understanding  that 
they  actually  control  the  traffic  within  three  miles  of  the 
airport. 

“ Consequently,  I  knew  I  wanted  to  leave  their  traffic 
and  I  wanted  to  be  clear  of  it  completely.  So  after  climb¬ 
ing  out  to  a  distance  that  I  considered  to  be  at  least 
three  or  four  miles,  I  turned  on  a  heading  of  south.  The 
exact  heading  I  cannot  tell  you.  I  proceeded  south, 
cleared  the  area  constantly,  and  that  is  something  I  think 
most  of  us  do  in  the  Washington  area,  and  I  saw  nothing 
whatsoever  that  would  even  be  construed  as  National’s 
traffic. 

“I  would  like  to  go  back  one  minute,  if  I  may: 
4237  When  I  crossed  Runway  3,  which  is  near  the  far¬ 
ther  end,  I  happened  to  look  down  Runway  3,  spe¬ 
cifically  to  see  that  there  was  nothing  on  Runway  3, 
either  on  the  runway  or  on  the  final  approach.  At  that 
time  I  can  assure  you  there  was  nothing  on  the  final 
approach  or  on  the  runway  itself,  of  Runway  3. 

“Proceeding  south  I  called,  almost  immediately  after 
leaving  National’s  frequency,  and  I  called  National  and 
told  them  I  was  leaving  their  frequency.  I  called  Boll¬ 
ing’s  Air  Force  tower  and  informed  them  that  I  was 
so  many  miles — I  don’t  remember  the  figure  again,  but  at 
least  three  or  four,  and  probably  more — miles  west  of 
National  and  requested  permission  for  a  left-hand  ap¬ 
proach  to  Bolling  Field. 

“I  was  told  at  that  time  I  would  have  to  proceed  at 
least  three  miles  south  of  Alexandria  before  crossing 
the  river  or  I  could  not  have  permission  for  the  ap¬ 
proach.  I  proceeded  at  least  three  miles  south  and  a 
considerable  distance  farther,  mainlv  because  I  was  in  no 
big  rush  to  make  the  turn. 

“I  called  again,  as  I  turned  on  what  was  an  excessive 
base  leg,  that  is  from  Bolling,  and  told  them  I  was  on 
base  leg.  I  believe  I  only  informed  them  I  was  on  base 
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leg.  I  believe  the  tower  came  back  to  me  and  told  me 
to  call  three  miles  out  on  final.  After  turning  on 
4238  base  leg,  I  proceeded  approximately  due  east;  across 
the  river. 


“After  crossing  the  river,  I  turned  and  parallelled 
the  river  to  a  great  extent  coming  back  towards  Bolling. 
At  about  halfway,  or  I  would  say  a  distance  of  six  or 
seven  miles  from  Bolling  field,  I  dropped  my  landing 
gear,  put  my  quarter  flaps  down  and  flew  or  checked  my 
gear  and  was  ready  for  my  landing,  and  called  the  tower 
and  told  them  that  I  was  about,  I  think,  five  or  six  miles 
out,  but  possibly  there  I  don’t  remember  too  well.  But 
T  think  I  had  another  tower  contact  with  Bolling. 

“From  then  on  in  the  landing  was  very  normal,  there 


was  a  cross  wind  from  the  northeast  on  Bolling’s  traffic, 


the  right  wing  was  depressed  on  landing,  not  excessively 


maybe,  but  enough  that  my  attention  could  not  be  directed 


to  things  left  or  right  other  than  landing  the  aircraft  it¬ 


self. 


“I  saw  nothing  of  any  accident  or  any  peculiarity  in 
the  area  at  all  during  this  wdiole  maneuver. 

“Question :  Now,  Lieutenant,  assuming  that  your  touch¬ 
down  time  is  correct  at  11:48,  how  long  do  you  think  it 
took  you  to  accomplish  the  flight  around  south  of  Alex¬ 
andria  and  into  your  touchdown  at  Bolling? 

“Answer:  At  least  15  minutes,  sir. 

“Question:  What  tolerance  would  you  allow  for 
4239  error?  j 

“Answer:  I  would  allow — you  mean  the  very 
maximum,  I  take  it? 

“Question :  Yes. 

“Answer:  Not  more  than  five  minutes  either  side,  sir, 
absolutely.  I  say  actually,  plotting  it  on  paper,  three 
minutes,  but  T  will  take  five  minutes  because  I  realize  it 


is  very  difficult  to  reconstruct  something  that  you  had 
no  reason  to  particularly  remember  the  specific  details 
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of  at  the  time,  but  no  more  than  five  minutes  under  any 
condition. 

“Question:  Then  under  that  condition  you  wish  to 
testify,  here,  I  believe,  that  you  passed  over  Washington 
National  Airport  at  either  11:33  or  11:38? 

“Answer :  Right,  sir. 

“Question:  Then,  my  figure  of  11:43,  recorded  by 
the  airport  control  tower  at  Washington  National  Air¬ 
port,  would  be  an  error? 

“Answer:  In  my  estimation,  sir,  yes,  sir. 

“Question:  You  are  basing  your  times  and  everything 
on  your  touchdown  at  Bolling  Field  of  11:48  and  tracing 
it  back? 

“Answer:  Yes,  sir,  I  think  you  can  realize  it  would 
be  very  difficult,  on  a  standard  flight,  without  expecting 
any  reason  in  the  world  to  keep  specific  times, 
4240  to  have  it  absolutely  accurate. 

“Question:  I  realize  that. 

“You  stated  you  saw  no  other  plane  on  Runway  3. 
Can  you  tell  us  whether  you  saw  a  P-38  or  any  other 
plane  on  the  runup  strip  next  to  Runway  3,  or  moving 
up  to  Runway  3? 

“Answer:  No,  sir,  I  cannot  tell  you  if  I  saw  any¬ 
thing  off  the  active  strip  itself.  I  cleared  the  active 
strip  and  I  cleared  the  final,  and  I  would  say  that  clear¬ 
ance  was  good  for  four  or  five  miles  back  on  the  final, 
and  there  was  nothing  on  it  whatsoever. 

“Question:  I  am  speaking  now  of  the  airport  itself. 
You  cannot  tell  us  except  as  to  the  runways  themselves, 
to  which  you  have  referred? 

“Answer:  That  is  correct. 

“Question:  Did  you  ever  see  a  P-38  that  morning? 

“Answer:  No,  sir,  at  no  time,  and  I  would  have 
remembered  that  very  well,  because,  being  in  the  service, 
I  would  recognize  a  P-38  very  quickly,  and  I  think  I 
would  have  even  called  attention  to  the  entire  crew  that, 
‘Look,  we  have  a  38  here/ 
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“Question:  And  wondered  what  it  was  doing  there? 

“Answer :  Right. 

“Question:  At  any  time  during  your  simulated  ap¬ 
proach  to  Washington  National  Airport,  were  you 

4241  under  the  hood? 

“Answer:  Absolutely  not,  sir.  This  approach 
was  made  with  no  hood,  and  both  pilot  and  co-pilot  on  it 
were  doing  an  awful  lot  of  observing  other  than  looking 
at  the  instruments  themselves. 

“Question:  What  was  the  purpose  of  the  approach? 

“Answer :  Sir,  the  main  purpose  of  the  approach 
was  for  my  own  personal  pleasure  of  doing  it,  for  ex¬ 
perience,  for  proficiency,  plus  Captain  Wheaton— it  so 
happens — had  never  made  an  ILS  approach  before,  and 
so  I  actually  thought  it  wTas  a  good  time  to  check  him 
out  and  show  him  just  how  the  instrument  operated. 

“Question:  Lieutenant,  in  order  that  the  record  may 
correctly  reflect  your  flight  path  as  you  were  doing  this 
simulated  approach  and  the  subsequent  flight  to  your 
landing  at  Bolling,  would  you  make  a  drawing,  at  some 
later  date,  and  furnish  to  the  Civil  Aeronautics  Board 
this  flight  plan  as  you  remember  it?  ; 

“Answer:  Yes,  sir,  I  can  make  this  drawing.  There 
again  I  would  like  to  refer  back  to  my  statement  that 
I  had  Lieutenant  Colonel  J.  F.  Brady,  United  States  Air 
Force,  on  board  mv  airplane,  and  even  though  he  is 
classified  a  bombadier,  he  is  also  a  qualified  navigator. 
I  will  accept  his  drawing,  which  I  believe,  by  him  being 
in  the  nose  of  the  B-25,  with  perfect  observation 

4242  of  the  entire  area,  would  be  a  fairly  accurate  and 
descriptive  drawing  of  the  actual  approach  apd  the 

subsequent  flying  time.  i 

“Question:  That  will  be  satisfactory. 

“Just  one  other  question.  After  your  first  contact 
with  the  Washington  National  Airport  tower  requesting 
permission  for  an  ILS  approach,  and  I  assume  it  was 
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granted,  did  you  make  a  straight-in  approach,  immedi¬ 
ately  after  that? 

“Answer:  Sir,  the  original  clearance  was  given  at 
five  miles  east  of  Washington  National  Airport.  The 
clearance  at  that  time  was  to  report  inbound  over  Fort 
Foote.  The  first  time  I  reported  inbound  over  Fort 
Foote,  there  happened  to  be  traffic  ahead  and  to  the 
right  of  me.  This  traffic,  though,  probably  would  not  have 
involved  my  aircraft  whatsoever,  but  rather  than  take 
a  chance  on  it,  I  made  a  steep  right  turn  at  that  time  and 
decided  to  let  the  traffic  clear  itself,  and  take  my  turn 
afterwards. 

“There  was  no  time — well,  maybe  a  description.  The 
traffic  was  in  this  position  (indicating). 

“Question:  What  you  did  was  to  make  a  360  at  that 
point? 

“Answer:  That  is  right,  a  tight  360,  which  may  have 
taken  as  much  as  a  minute  or  a  minute  and  a  half 
4243  to  come  around.  It  was  not  a  standard  turn. 

“From  then  on  until  I  left  Washington  National 
Airport,  I  saw  nothing  else. 

“Question :  Lieutenant,  when  you  draw  your  flight 
path  chart,  will  you  insert  that  on  a  standard  aeronautical 
chart  so  we  can  orientate  it? 

“Answer:  It  will  be  on  that  type  of  chart,  sir.” 

MR.  WARNER:  Now,  the  deposition  or  the  testimony 
of  James  F.  Brady. 

If  you  will  read  it,  I  will  appreciate  it,  Mr.  Galiher. 
This  is  page  460. 

(Thereupon  the  testimony  of  James  F.  Brady  was 
read,  the  questions  being  read  by  Mr.  Warner,  and  the 
answers  being  read  by  Mr.  Galiher  as  follows:) 

“Question:  Will  you  state  your  full  name  and  ad¬ 
dress,  please? 

“Answer:  James  F.  Brady,  Lieutenant  Colonel, 
USAM,  presently  residing  in  Arlington,  Virginia. 
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“Question:  And  you  were  on  tlie  B-25  aircraft  which 
has  been  referred  to  in  the  previous  testimony? 

“Answer:  Yes,  sir,  I  was. 

“Question:  In  what  capacity? 

“Answer:  I  was  serving  as  a  navigator-bombadier- 

“Question:  I  show  you  a  statement  which  has  been 
marked  Exhibit  13-D,  purporting  to  be  your  state- 

4244  ment,  and  ask  whether  that  is  the  statement  which 
you  submitted  to  the  Board. 

“Answer:  Yes,  sir,  that  appears  to  be  my  statement 
and  signature. 

“Question:  And  the  statement  contained  in  it  are 
true  and  correct  to  the  best  of  your  knowledge  and  in¬ 
formation? 

“Answer:  That  is  correct. 

“Question:  Colonel  Brady,  you  have  heard  the  testi¬ 
mony  of  Lieutenant  Deem  and  Captain  Wheaton  with 
respect  to  this  flight.  In  general,  does  your  recollection 
coincide  with  theirs? 

“Answer:  Yes,  sir;  generally. 

“Question:  Can  you  give  us  any  additional  informa¬ 
tion  which  would  help  to  fix  the  time  of  the  flight  of  this 
aircraft  over  Washington  National  Airport,  in  addition 
to  that  that  Captain  Wheaton  and  Lieutenant  Deem  have 
been  able  to  give  us? 

“Answer:  I,  like  they,  fix  the  time  over  National  by 
reconstructing  the  course  and  the  time  which  I  observed 
on  landing  at  Bolling. 

“However,  I  am  able  to  fix  with  greater  certainty,  I 
believe,  the  various  points  which  I  refer  to  as  check 
points  in  redetermining,  reconstructing  the  course  which 
we  flew  after  passing  over  National. 

4245  “Question:  Did  you  observe  any  P-38  or  other 
aircraft  on  Bunway  3  or  in  the  vicinity  thereof, 

during  the  course  of  your  approach  to  Washington  Na¬ 
tional  Airport? 

“Answer :  No,  sir,  I  did  not  observe  any  P-38  type 
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aircraft  on  National  Airport  or  anywhere  else  at  that 
time.  I  scanned  the  landing  surface  of  the  airport  and 
the  vicinity  on  our  approach,  from  back  over  the  Fort 
Foote  area,  and  saw  nothing  that  attracted  undue  atten¬ 
tion,  other  than  the  plane  which  has  been  referred  to  be¬ 
fore,  I  believe  it  was  a  C-45,  which  at  first  glance  appeared 
to  me  to  be  going  into  Washington  National  on  the  run¬ 
way  which  would  be  33,  or  whatever  the  northwesterly  di¬ 
rection  is,  and  he  banked  up  a  little  steeper  and  went  on 
in  to  Bolling  as  we  executed  a  rather  sharp  turn,  360,  and 
came  around  over  the  Fort  Foote  marker,  and  started  the 
approach,  low  approach  to  Nation,  which  was  finished. 

“And  during  that  second  approach,  I  again  scanned  the 
field  and  saw  nothing  particular  to  attract  me.  I  think  I 
would  have  noted  a  P-38  had  -it  been  there,  although  that 
can’t  be  positively  stated,  of  course. 

“As  we  passed  over  the  field,  I  distinctly  remember  my 
attention  being  attracted  to  wdiat  appeared  to  me  to  be 
new  construction  adjacent  to  the  administration 
4246  building.  So  it  is  highly  possible  that  a  P-38  could 
have  been,  along  with  other  aircraft,  down  in  the 
taxi  strips  and  they  would  have  escaped  my  attention. 

“Question:  The  strips  show,  Colonel,  that  the  P-38 
was  logged  as  departing  at  11:37.  That  would  mean  it 
was  out  on  the  runup  ramp  at  11:35,  I  should  say,  or 
11 :36,  or  taxi-ing  out,  anyway,  if  11 :35  was  the  time  when 
you  made  the  ILS  pass  over  Runway  36.  The  P-38  would 
either  be  taxi-ing  out  or  out  on  the  ramp,  wouldn’t  it? 

“Answer :  It  would  appear  to  be,  yes,  sir. 

“Question:  And  you  did  not  see  it? 

“Answer:  No,  sir,  I  did  not  at  any  time  see  the  P-38 
here  described. 

“Question :  Of  course,  you,  like  the  two  preceding  wit¬ 
nesses,  are  working  through  a  procedure  of  checking  back 
from  a  fix.  You  took  your  fix  as  11:48? 

“Answer:  That  is  true. 

“Question:  And  you  worked  back? 
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“Answer:  Yes,  sir,  my  fix  was  actually  11:49,  being 
a  personal  fix  rather  than  the  fix  previously  referred  to. 
I  personally  observed  on  my  own  watch,  just  prior  to 
turning  off  the  runway  on  which  we  landed,  that  it  was 
just  short  of  11:49. 

“Question:  And  your  watch  was  correct? 

4247  “Answer :  It  was  20  seconds  fast  at  the  time  we 
took  off. 

“Question :  It  was  correct,  then. 

“Answer:  It  was  correct,  essentially. 

“Question:  So  you  confirm  11:48,  that  is  the  Bolling 
log,  by  your  own  personal  knowledge? 

“Answer:  Yes,  sir,  that  would  be  very  accurate.! 

“Question:  And  then  by  a  process  of  reverse  dead 
reckoning,  you  bring  it  back  to  11:35? 

“Answer:  Yes,  sir,  reverse  dead  reckoning  or  dead 
reckoning  on  the  reverse  pattern  flown,  marked  by  spe¬ 
cifically-observed  landmarks  which  I  can  recall. 

“Question:  Where  were  you  in  the  aircraft? 

“Answer:  I  was  in  the  nose  of  the  aircraft,  sir. i 

“Question:  In  the  nose  of  the  aircraft? 

“Answer:  Yes,  sir,  in  the  plastiglass  section  designed 
for  the  bombadier. 

“Question:  Did  you  have  any  headphones  on? 

“Answer:  Yes,  sir,  I  did. 

“Question :  What  frequency  were  you  tuned  to,  if  any? 

“Answer:  I  was  listening  on  the  command  VHF 
phones.  I  have  no  control  over  the  frequency.  I  listen 
to  whatever  the  pilots  tune  to.  I  presume  that  it  was 
Channel  B,  because  I  heard  his  transmission  with 

4248  Washington  tower.  But  that  is  purely  presump¬ 
tion. 

“Question:  Did  you  hear  the  tower  reply  to  him? 

“Answer:  I  heard  the  conversation  with  Washington 
tower,  I  believe  it  was  approach  control  he  was  talking 
to,  prior  to  our  going  over  the  Fort  Foote  fan  marker, 
and  in  our  approach,  and  Lieutenant  Deem’s  conversation 
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with  the  tower  advising  tower  that  he  was  turning  off  and 
would  make  another  approach.  Then  I  don’t  recall  any  other 
specific  transmission  until  we  had  cleared  the  field,  that 
is,  National,  and  were  in  a  vicinity  which  I  would  place 
just  west  and  barely  south  of  the  Pentagon,  at  which 
time  I  heard,  in  my  headset,  someone  in  our  aircraft 
clearing  with  National  tower.  I  remember  that  trans¬ 
mission  because  it  was  a  little  unique  in  that  he  said, 
‘Thank  you  and  good  day,’  which  is  not  quite  normal. 

“Question:  Did  you  hear  any  other  transmission? 

“Answer:  I  heard  no  further  transmission  that  I  re¬ 
member,  or  that  I  am  able  to  recall,  until  sometime  on 
our  south  heading,  west  of  National,  I  heard  conversa¬ 
tion  with  what  appeared  to  be  Bolling  tower,  and  at  that 
time  he  was  asking — Lieutenant  Deem  was  asking  for 
clearance  into  the  left  traffic  pattern  to  Bolling. 

“I  also  heard  at  that  time  the  response  from  what  ap¬ 
peared  to  be  Bolling  tower,  with  regard  to  staying 
4249  well  south  of  Alexandria.” 

MR.  WARNER:  That  is  all.  Thank  you,  Mr. 

Galiher. 

I  think  while  this  is  fresh  in  the  jury’s  mind,  I  would 
like  to  have  this  marked  as  Defendant  Bridoux’  No.  15. 

(The  chart  of  Ray  H.  Deem,  Jr.  and  James  F.  Brady, 
was  marked  as  Defendant  Bridoux’  Exhibit  No.  15  for 
identification.) 

MR.  WARNER:  I  -would  like  to  substitute  the  origi¬ 
nal  if  Mr.  Burke  is  able  to  come  up  with  it. 

Is  there  any  objection  to  this  chart? 

MR.  GALIHER :  No. 

MR.  O’DONOGHUE:  No. 

MR.  BRESS:  No  objection. 

MR.  WARNER:  I  would  like  to  show  this  while  they 
are  familiar  with  it,  and  we  can  get  the  original  later. 

(The  document  previously  marked  for  identification  as 
Defendant  Bridoux’  Exhibit  No.  15  was  received  in  evi¬ 
dence.) 
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Erick  Rios  Bridoux, 


the  defendant,  having  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
BY  MR.  WARNER : 

Q  Captain,  I  believe  that  in  your  testimony  some 
weeks  ago,  you  testified  that  you  had  a  radio  contact  with 
the  tower  in  front  of  hangar  9.  Is  that  correct?  A  That 
is  right,  sir. 

Q  And  you  are  sure  now  that  you  had  that  radio  con¬ 
tact  while  you  were  in  front  of  hangar  9?  A  Yes,  sir; 
I  am  sure. 

Q  Now,  Captain,  after  making  that  initial  radio  check, 
and  you  had  finished  your  taxiing  until  you  were  in  a 
position,  approximately,  in  front  of  the  tower,  did  you 
then  wave  your  hand  in — 

MR.  O’DONOGHUE :  T  object  to  leading  the  witness. 
BY  MR.  WARNER : 


Q  Captain,  when  you  were  in  front  of  the  tower,  what 
did  vou  then  do?  A  When  I  was  in  front  tower? 

"  i 

Q  Yes,  sir.  A  There  was  a  call,  I  believe, 
4252  from  the  tower.  They  said  that  it  was  good,  my 
radio,  something  of  that  sense,  and  I  answered 
just  a  short  O.K.,  and  I  continued  taxiing. 

Q  Did  you  wave  your  hand?  A  I  didn’t  wave. ; 

Q  Did  you  do  anything  else.  Captain?  A  I  didn’t 
wave  my  hand. 


•  •  •  • 


4253  BY  MR.  WARNER : 

Q  Captain  Bridoux,  when  you  were  taxiing  on 
runway  9  and  27,  did  you  receive  any  further  instructions 
from  the  tower  and.  if  you  did,  what  were  those  instruc¬ 
tions?  A  While  T  was  on  those  runways,  I  received  an 


l 


1980  A 


instruction  advising  that  I  could  use  runway  3  or  36 — 
that  I  could  use  either  one.  And  I  continued  taxiing 
towards  the  runway  36,  to  the  small  apron  on  the  south 
of  the  runway  36. 

Q  Yes,  Captain. 

Captain,  you  have  heard  it  said  here  in  this  courtroom, 
by  several  witnesses  produced  by  the  Government,  that 
you  took  off  on  runway  3.  Is  there  anything  in  your 
mind  that  makes  you  sure  you  took  off  on  runway  36? 

•  •  •  • 

4255  MR.  WARNER:  May  he  answer  the  question 
put  to  him? 

THE  COURT :  Yes. 

THE  WITNESS :  There  was  no  doubt  I  went  with  the 
definite  plan  to  take  off  from  runway  36,  because  I  had 
had  the  previous  experience;  I  had  the  trouble  before 
with  the  engines. 

BY  MR.  WARNER: 

Q  Now,  Captain  Bridoux,  following  your  takeoff, 
could  you  tell  us  the  maximum  distance  you  were  at  any 
time  west  of  the  field?  A  I  never  have  been  any  more 
than  two  or  three  miles  west  of  the  tower.  I  never  have 
been  any  more  than  two  or  three  miles.  There  was  no 
reason  to  go  west.  I  had  engine  trouble  and  I  wanted 
to  come  back  as  soon  as  possible. 

Q  Now,  Captain,  you  testified,  I  believe,  that  you 
were  at  some  point  cleared  No.  2  to  land.  Would  you 
tell  me  where  that  point  was?  A  Well,  I  was  circling 
the  tower — 

MR.  O’DONOGHUE:  I  object  to  it.  I  mean,  after 
all,  if  we  are  going  over  it  again,  we  ought  at  least  to 
go  over  it  -in  the  ordinary  way  and  not  lead. 

MR.  WARNER:  Would  you  like  me  to  go  over 
it  asrain  in  detail,  Mr.  O’Donoghue? 

MR.  O’DONOGHUE:  Personally,  no. 
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ME.  WABNEB:  I  think  it  is  apparent,  at  least 

4256  for  me — and  I  hope  I  am  not  by  myself — that  I 
am  trying  to^teave  as  much  time  as  possible  and 

hit  only  the  highlights  in  Captain  Bridoux’  testimony 
which  I  think  should  be  brought  out  at  this  time.  And 
if  I  am  leading,  I  don’t  intend  to  be;  but  I  will  proceed 
in  any  manner  that  the  Court  desires  that  I  proceed. 

•  •  •  • 

Q  Captain,  following  your  takeoff,  did  you  receive  a 
communication  from  the  tower?  A  Yes,  when  1  was 
circling — 

Q  Will  you  tell  us  what  that  communication  was  and 
where  you  received  it?  A  When  I  was  circling  the 
tower,  I  was  more  or  less  between  Bolling  Field  and 
National  Airport,  I  received  the  message. 

Q  Would  that  be  a  position  in  here  somewhere,  Cap¬ 
tain?  A  Yes,  east  of  the  tower,  more  or  less. 

They  told  me  that  was  I  asking  landing  instructions. 
And  I  answered  yes,  because  I  got  engine  trouble; 

4257  I  am  in  a  hurry.  And  they  said  “Land  2  on  run¬ 
way  3;  clear  to  land  No.  2  on  runway  3.” 

That  was  the  answer. 

Q  Was  that  instruction  received  when  you  were  down 
in  this  area  (indicating  on  map)?  A  No,  sir.  I  was 
close  to  the  tower,  between  Bolling  Field  and  Washington 
National  Airport. 

Q  Now,  Captain,  during  the  remainder  of  your  flight, 
would  you  tell  us  what  further  transmissions  or  commu¬ 
nications  vou  heard  from  the  tower,  and  where  vou  were 
when  you  heard  each  such  transmission?  A  The  next 
communication  with  the  tower  was  when  I  was  leaving 
base  leg.  After  I  had  completed  the  turn  in  order  to 
get  in  final,  I  called  to  the  tower.  I  advised  them  I  was 
on  final  approach,  and  they  cleared  me  to  lane.  They 
answered  me  “Cleared  to  land.” 

Q  Captain,  following  your  clearance  to  land,  did  you 
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receive  any  other  communication  from  the  tower?  A 
You  mean  from  the  tower  to  me? 

Q  Yes.  A  No,  sir.  • 

THE  COURT :  What  did  that  mean  to  you,  “Clearance 
to  land”? 

THE  WUTNESS:  That  you  don’t  have  anybody  ahead; 
that  you  are  authorized  to  land. 

4258  BY  MR.  WARNER : 

Q  Captain,  when  do  you  normally  receive  that 
clearance  to  land?  A  Well,  normally — 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor. 
THE  COURT:  We  are  not  concerned  when  you  nor¬ 
mally  receive  clearance  to  land.  The  fact  is  that  he  re¬ 
ceived  it.  I  have  asked  him  a  question,  Mr.  Warner, 
what  it  meant  to  him,  and  he  has  answered  the  ques¬ 
tion. 

BY  MR.  WARNER : 

Q  Captain,  if  you  -were  on  a  downwind  leg,  and  at  a 
point  west  of  the  tower,  or  west  of  the  south  edge  of  the 
field,  and  you  received  the  instruction  “Clearance  to 
land,”  what  would  it  mean  to  you? 

MR.  GALIHER:  I  object  to  that,  Your  Honor. 

MR.  O’DONOGHUE :  So  do  I. 

THE  COURT:  You  may  answer  it. 

THE  WITNESS:  I  can  land,  following  the  traffic 
pattern. 

THE  COURT:  Do  you  mean  by  that  that  you  would 
then  have  to  go  down  below  Alexandria,  and  then  cut 
east  on  your  base  leg,  and  then  turn  north  again,  and 
then  come  in  and  land?  Is  that  wdiat  it  means  to  you? 
THE  WTTNESS:  Yes,  definitely,  yes.  You  have  to 
follow  the  pattern. 

4259  THE  COURT:  In  other  words,  “Clearance  to 
land”  to  you  means  you  can’t  leave  the  pattern  to 

land? 

THE  WITNESS:  You  can’t  unless  you  are  advised. 
THE  COURT:  Advised  in  what  fashion? 
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THE  WITNESS:  To  deviate,  or  do  to  anything  es¬ 
pecially.  If  they  clear  for  landing,  we  have  to  follow  the 
pattern  to  land.  That  is  all. 

THE  COURT:  What  would  be  the  purpose  of  getting 
clearance  to  land  when  you  were  west  of  the  tower  on 
your  downwind  leg,  if  it  didn’t  mean  anything  and  you 
had  to  wait  until  you  are  on  your  final,  or  on  your  base 
leg,  before  you  got  it? 

THE  WITNESS:  I  don’t  quite  understand  the  ques¬ 
tion. 

THE  COURT :  You  heard  the  tower  man  testify  as  to 
what  the  expression  “Clearance  to  land”  meant. 

THE  WITNESS:  Yes,  sir. 

THE  COURT :  You  heard  him  testify  yesterday  as  to 
what  that  meant. 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  And  your  testimony  is  just  the  oppo¬ 
site. 

MR.  BRESS:  I  don’t  believe  he  was  here  yesterday, 
Your  Honor. 

THE  COURT:  Well,  the  day  before  yesterday. 

MR.  WARNER:  He  has  heard  tower  men  say  that, 
anyway. 

THE  COURT:  All  right.  You  have  testified 
4260  what  it  meant  to  you.  That  is  all  right. 

MR.  WARNER:  Mr.  Reporter,  would  you  read 
back  the  Court’s  question? 

I  would  like  to  get  an  answer  to  it,  Your  Honor,  since 
it  was  put. 

THE  COURT :  I  think  the  import  of  what  he  said — 
at  least  I  deduce  from  what  he  said — is  that  you  are 
not  permitted  to  leave  the  pattern  under  any  circum¬ 
stances — 

MR.  BRESS:  Unless  advised  to  do  so  specifically. 

BY  MR.  WARNER : 

Q  Is  that  what  you  said,  Captain?  A  Yes,  sir;  I 
said  it  in  those  words. 


1984  A 


Q  And  could  you  give  us  an  example  of  how  you 
would  be  advised  to  deviate  from  the  pattern? 

THE  COURT:  I  won’t  permit  him  to  answer  that 
question.  He  says  it  can  be  done.  The  method  and  the 
circumstances  are  not  material. 

BY  MR,  WARNER : 

Q  Captain,  would  you  just  describe,  in  your  own 
words,  what  path  you  followed  on  your  final  leg,  in  the 
flight  of  November  1st?  A  My  final  approach,  I  was  a 
little  bit  of  the  right,  of  the  right  side  of  the  straight 
line  of  the  runway  3.  In  other  words,  I  had  to  make 
that  S-turn,  normally,  in  order  to  align  with  the  run¬ 
way  3. 

4261  Q  And  you  made  that  turn  on  November  1st? 
A  Yes,  sir. 

Q  Now,  Captain,  I  believe  you  said  before  you  got 
very  far  along  on  your  final  leg,  you  received  a  clear¬ 
ance  to  land.  Is  that  correct?  A  Yes,  sir. 

*  *  •  • 

4262  Q  Captain,  I  would  like  you  to  tell  me  whether 
on  November  1st,  1949,  when  you  were  making  your 

flight,  what  the  weather  conditions  were  generally  on  that 
day.  A  Generally  the  weather  was  a  little  bit  windy 
and  cold.  There  was  no  sunshine.  The  visibility  was  good 
enough. 

Q  Were  there  any  clouds?  A  Any  what? 

Q  Clouds.  A  Yes,  sir.  It  was  overcast — high  over¬ 
cast — and  some  lower  broken. 

Q  If  you  know,  could  you  tell  us  the  approximate  alti¬ 
tude  of  those  broken  clouds?  A  When  I  was  flying  I 
realized,  I  saw  a  thin  layer  of  clouds  at  3500  feet,  when 
I  was  reaching  that  altitude ;  and  I  went  really  below  that 
layer  of  clouds. 

Q  Captain,  at  any  time  during  your  flight  did  you 
ever  go  above  that  thin  layer  of  clouds?  A  At  any  time 
T  wasn’t  above  it.  I  went  a  little  bit  below  the  clouds 
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when  I  was  circling  the  tower,  and  after  I  was  circling 
the  tower. 

Q  Captain,  can  you  tell  us  ■what  your  maximum  speed 
was  on  November  1st,  1949,  while  you  were  on  your  down¬ 
wind,  base  and  final  approach?  A  The  maximum 

4263  speed  was  150  miles.  I  never  went  more  than  that 
speed. 

•  •  *  • 

Q  Captain,  did  there  come  a  time  when  you  put  your 
wheels  down  and  your  landing  gear  down?  Did  you  put 
your  landing  geat  down?  A  Yes. 

Q  And  where  on  your  flight  were  you  when  you  did 
that?  A  When  I  was  flying  between  the  towel*,  you 
can  say,  on  the  downwind  leg — in  other  words,  I  was 
intercepting  the  downwind  leg,  about,  say,  west  of  the 
tower. 

Q  And  that  is  when  you  put  your  landing  gear  down. 

Did  there  come  a  time  when  you  put  your  landing  flaps 
down?  A  My  landing  flaps  down,  just  on  final  approach, 
just  before  the  accident. 

THE  COURT:  Where  did  you  turn  from  downwind 
leg  to  base? 

THE  WITNESS:  T  turned  above  five  or  six  miles 
south.  That  distance  was  because  I  flew  two  ijndnutes 
south. 

THE  COURT:  Where  did  that  take  you? — south  of 
the  Airport,  you  mean? 

4264  THE  WITNESS:  Yes.  It  would  take  me  prob- 
ablv  a  little  bit  south  of  Alexandria. 

BY  MR.  WARNER : 

Q  And  you  say  you  did  not  put  your  flaps  down  until 
you  were  just  shortly  before  the  accident? 

MR.  O’DONOGHUE :  I  object  to  that  kind  of  a  ques¬ 
tion. 

BY  MR.  WARNER: 

Q  Would  that  have  been  after  you  made  your  S-turn, 
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or  before?  A  After  my  S-turn,  when  I  was  aligned  to 
the  runway,  I  put  the  flaps  down. 

Q  Does  the  fact  that  you  put  your  flaps  down  have 
any  bearing  on  the  operation  of  the  P-38  through  the  air? 
A  Yes,  it  does.  The  flaps  could  be  compared  with 
brakes,  air  brakes  for  the  airplane.  It  reduces  the  speed 
and  increases  the  descent,  and  also  decreases  the  speed 
of  the — the  stall  of  the  airplane. 

Q  What  do  you  mean  when  you  say  “the  stall  of  the 
airplane”?  A  The  stall  is  the  speed  at  which  the  air¬ 
plane  loses  its  stability. 

Q  Loses  stability.  A  One  of  ways,  because  you  can 
get  stalled  for  many  other  reasons,  too — at  least  two 
more  reasons — over-control,  over-speed,  and  many  other 
reasons. 

4265  Q  On  a  P-38,  type  “L”,  which  I  believe  you 
were  flying,  is  there  any  limitation  to  speed  that 
you  may  travel  with  gear  and  flaps  down?  A  Well, 
there  is  a  placard  in  the  airplane — the  maximum  speed 
with  wheels  down  and  flaps  down  is  150  miles  an  hour — 
and  you  are  not  supposed  to  go  over  that  speed. 

Q  Keep  your  voice  up,  Captain,  if  you  can. 

And  when  you  sav  “placard,”  what  do  you  mean?  A 
There  are  the  instructions  for  the  operation  of  the  air¬ 
plane. 

In  other  words,  if  you  go  beyond  this  limitation,  you 
know  you  will  have  some  trouble  with  the  airplane.  For 
instance,  if  you  go  beyond  that  speed,  the  airplane  will 
start  to  shake  and  probably  later  it  will  break  up  the 
flaps. 

Q  Where  is  this  placard  located  that  you  spoke  of? 
A  This,  placard  is  located  right  on  the  instrument  panel, 
just  inside  on  the  panel. 

Q  Now,  Captain,  what  was  the  attitude  of  the  plane, 
as  you  made  your  final  approach  to  the  Airport?  A  Do 
you  mean  in  relation  to  the  horizontal  line? 
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Q  Yes,  sir.  A  Oh,  just  a  little  hit  down.  In  pther 
words,  it  wouldn’t  be  any  more  than  10  degrees  below 
the  horizon — or  less,  probably. 

Q  Now,  Captain,  when  you  say  that  the  attitude 

4266  was  approximately  on  the  horizontal,  how  is  it 
possible  for  you  to  descend  with  a  plane  like  that? 

A  It  is  possible  to  descend  with  the  airplane,  reducing 
the  power. 

Q  Would  you  just  show  the  jury  and  the  Court  how 
a  plane  like  this  could  descend,  in  what  way  it  would  de¬ 
scend?  A  This  airplane  normally  would  descend  more 
or  less  in  this  attitude — normally.  It  can  descend,  this, 
this;  and  also  it  can  descend  in  this  attitude,  it  cap  de¬ 
scend,  too  (indicating). 

Q  Would  you  stand  up  and  show  this.  Show  us  how 
the  plane  was  descending,  approximately,  on  November 

1st.  A  On  November  1st  it  was  almost  horizontal.  That 

! 

was  the  attitude. 

Q  Show  us.  A  That  is  the  normal  descent. 

Q  In  other  words,  would  it  be  correct  to  say,  Captain, 
that  the  way  that  the  nose  is  actually  pointed  does  not 
indicate  the  way  that  the  plane  descends?  A  No,  it 
doesn’t,  definitely.  It  affects,  in  some  angles,  but  it 
doesn’t  actually  establish  the  rate  of  descent.  That  is 
upon  the  power. 

Q  Captain,  do  you  recall  this  little  diagram  here?  A 
Yes,  I  think  I  do. 

Q  I  believe  that  was  made  by  Colonel  McGovern. 

4267  MR.  BRESS:  I  can’t  hear  the  witness. 

THE  COURT :  Do  you  recall  that  diagrafii  was 
made  by  the  witness  who  testified? 

THE  WITNESS :  Yes,  I  do.  He  was  the  pilot. 

BY  MR.  WARNER : 

Q  I  believe  that  Colonel  McGovern  stated  that  you 
were  traveling  at  a  speed  of  approximately  150  to  160 
miles  per  hour,  and  that  your  rate  of  descent  was  ap¬ 
proximately  2,000  feet  a  minute;  but  that  your  angle  of 
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descent  was  at  45  degrees — that  you  were  coming  in  like 
that.  A  Yes;  he  did  say  that.  I  remember. 

Q  In  your  opinion,  Captain,  was  he  correct  when  he 
said  that? 

MR.  GALIHER:  We  object. 

THE  WITNESS:  Well,  in  my  opinion,  that  is  ridicu¬ 
lous,  sir. 

THE  COURT :  That,  again,  is  a  matter  for  the  jury — 
a  question  of  veracity  between  the  two  witnesses,  the 
witness  on  the  stand  and  the  witness,  who  was  previously 
on  the  stand. 

BY  MR.  WARNER: 

Q  Captain,  did  your  plane  at  any  time  fly  at  45  de¬ 
grees,  like  that?  A  It  is  just  impossible  to  make  an 
airplane  fly — 

THE  COURT:  Your  answer  is  no? 

4268  THE  WITNESS :  No— sir. 

BY  MR.  WARNER : 

Q  Captain,  if  a  plane  is  flying  on  this  path,  like  this, 
and  descending  at  the  rate  of  2,000  feet  a  minute,  could 
you  figure,  for  the  Court  and  for  the  jury,  the  speed  that 
that  plane  would  be  traveling?  A  The  ground  speed, 
you  mean? 

Q  Yes,  sir.  A  It  would  also  be  2,000  feet.  In  other 
words,  it  would  be  the  same  distance  as  the  altitude. 

Q  In  other  words,  if  this  were  2,000  feet,  this  would 
also  have  to  be  2,000  feet?  A  2,000  feet. 

O  If  the  plane  were  traveling  on  that  course. 

Now.  can  you  tell  me  what,  in  miles  per  hour,  the 
sneed  of  2.000  feet  a  minute  would  be?  A  I  said  before 
that  it  most  ridiculous,  because  in  this  particular  case, 
the  ground  speed  should  be  about  22  or  23  miles  an 
hour.  And  the  indicated  air  speed  would  be  32  or  33 
miles  an  hour,  which  is  just  impossible. 

0  Bv  “impossible,”  you  mean  that  an  airplane  can’t 
flv  at  22  or  23  miles  an  hour?  A  It  is  impossible.  The 
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minimum  of  speed  for  the  P-38  is  about  100  miles  an 
hour.  It  will  stall  and  spin  at  that  speed. 

4269  Q  Yes,  sir.  Well,  suppose  we,  for  example,  use 
the  reverse  of  Colonel  McGovern  when  he  said 

your  speed  was  150  miles  an  hour.  From  that,  could  you 
figure  the  rate  of  descent?  A  Well,  in  this  case — 150 
miles  an  hour,  did  he  say? 

Q  Yes.  A  It  would  be  about  13,000  feet  per  minute, 
the  rate  of  descent. 

In  other  words,  if,  assuming  that  the  airplane  didn’t 
gain  much  speed,  in  seven  or  eight  seconds,  it  would  be 
on  the  ground. 

If,  however,  we  can’t  deny  that  the  airplane  in  this 
angle  would  reach,  in  the  first  three  or  five  seconds,  about 
40  percent  of  its  speed,  I  would  be  on  the  ground  during 
the  first  four  or  five  seconds. 

Therefore  I  said  that  it  is  impossible. 

Q  In  other  words,  this  would  be  approximately  13,000 
feet  a  second,  and  your  descent  would  have  to  be  13,000 
feet  in  a  second? — in  a  minute,  excuse  me,  not  a  second. 
A  In  a  minute. 

MR.  WARNER:  May  I  have  Plaintiff’s  Exhibit  7, 
please?  i 

BY  MR.  WARNER : 

Q  Captain  Bridoux,  I  show  you  Plaintiff’s  Exhibit 
No.  7.  I  ask  you  if  prior  to  your  takeoff  on  Novem- 

4270  ber  1,  1949,  you  had  ever  seen  a  similar  approach 
and  landing  pattern.  A  Yes,  I  had  seen  many 

times  this. 

Q  You  were  familiar  with  that  approach  and  landing 
pattern,  when  you  took  off  on  this  unfortunate  morning? 
A  Yes,  sir;  I  was  familiar  with  it. 

Q  Did  you,  if  you  recall,  did  you  have  a  copy  of  that 
pattern  in  the  plane?  A  Yes;  in  the  plane  I  did  have 
a  copy,  with  some  other  papers  with  me.  I  did  have  the 
copy. 
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Q  Now,  on  your  flight  of  November  1,  1949,  did  you 
attempt  to  follow  that  pattern  in  making  your  approach 
and  landing  at  Washington  National  Airport?  A  Yes, 
sir;  I  did  follow  the  pattern.  I  had  to  do  that. 

Q  When  you  say  you  had  to  do  that,  what  do  you 
mean  by  that? 

MR.  GALIHER:  I  object  to  that,  Your  Honor. 

THE  COURT:  Of  course,  again  you  are  getting  the 
witness  into  the  field  that  he  is  not  competent  to — 

MR.  WARNER:  Wliat  field,  Your  Honor? 

THE  COURT:  The  field  of  law.  If  the  regulation  is 
valid,  that  is  for  the  Court  to  say,  not  the  witness.  He 
may  say  he  followed  it. 

MR.  WARNER:  Yes,  sir. 

4271-  BY  MR.  WARNER : 

4275  Q  I  show  you  further  Defendant  Bridoux’  Ex¬ 
hibit  No.  10.  Can  you  identify  that  and  had  you 
seen  that  prior  to  your  takeoff  on  November  1,  1949?  A 
I  have  seen  this  before,  and  I  knew  this  as  the  takeoff 
pattern,  established  for  Washington  National  Airport. 

Q  On  November  1st,  1949,  did  you  follow  that  pattern? 
A  Yes,  sir;  I  did  follow  the  takeoff  pattern. 

Q  Did  you  have  a  copy  of  that  pattern  in  your  plane? 
A  Yes,  I  did. 

Q  Captain,  do  you  recall  when  you  were  first  given 
copies  of  these  patterns,  and  by  whom? 

MR.  GALIHER:  I  object  to  that,  Your  Honor.  I 
don’t  think  it  is  material  here. 

THE  COURT:  Well,  I  suppose  someone  either  gave 
them  to  him,  who  might  have  been  a  friend  of  his,  or  he 
got  them  from  some  official  source.  What  difference  does 
it  make? 

MR.  WARNER:  So  long  as  we  can  say  he  received 
them  from  an  official  source,  that  is  all  right. 

Are  you  agreeable  to  that,  Mr.  Galiher? 

MR.  GALIHER:  Do  you  want  to  tell  us  where  he  got 
them? 
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MR.  WARNER:  I  don’t  know,  to  be  honest  with  you. 

THE  COURT:  I  will  assume  he  got  them  honestly; 
that  someone  gave  them  to  him  officially. 

MR.  WARNER:  Officially — that  is  all;  thank 

4276  you. 

BY  MR.  WARNER: 

Q  Captain,  following  your  takeoff  on  November  1, 
1949,  did  you  see  any  other  aircraft  while  you  were  in 
flight  on  that  day,  can  you  tell  us?  Can  you  explain 
where  it  was,  and  where  you  saw  it,  and  where  you  were 
when  you  saw  it?  A  In  my  flight,  I  saw  on  final  ap¬ 
proach,  one  twin-engine  small  aircraft,  which  was  a 
Lockheed  or  a  Beachcraft.  Also  I  saw  some  airplane  on 
the  ground  taxi-ing  up  the  runway. 

Q  Where  were  you  when  you  saw  that  plane?  A 
The  first  time  I  saw,  I  was  going  to  intercept  downwind 
leg,  and  I  saw  this  airplane  on  final  approach,  and  the 
second  time  I  saw  that  on  the  ground  was  taxi-ing  out. 

So  as  soon  I  get  base  leg — 

Q  Captain,  you  mentioned  that  it  was  either  a  Lock¬ 
heed  or  a  Beachcraft.  A  That  is  right. 

Q  Is  that  correct?  A  C-45,  or  ATC,  or  AT-ll.i 

Q  What  makes  you  uncertain  as  to  which  it  actually 
was?  A  Because  both  are  twin-rudders,  and  they  are 
rather  small  airplanes,  and  things  like  that;  twin-en¬ 
gines. 

Q  Would  it  be  correct  to  say.  Captain,  that  the 
plane  was  very  small  when  viewed  from  the  air? 

4277  A  That  is  right. 

MR.  O’DONOGHUE:  I  object.  I  don’t  think 
one  single  thing  has  been  asked  that  is  not  repetitious. 
Do  we  have  to  cross-examine  all  over  the  same  field  that 
has  been  cross-examined  on  before? 

MR,  WARNER:  What? 

MR.  O’DONOGHUE:  I  don’t  know  of  a  single  ques¬ 
tion  that  has  not  been  previously  testified  about.  It 
seems  to  me  to  be  a  terrible  waste  of  time. 
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MR.  WARNER:  I  can  only  state — 

THE  COURT:  I  would  like  to  ask  this  question: 

BY  THE  COURT : 

Q  You  heard  the  testimony  yesterday  of  the  gentle¬ 
man  who  appeared  here  as  the  pilot  of  the  Lockheed 
plane?  A  No,  I  wasn’t  here,  Your  Honor.  But,  any¬ 
way,  what  did  he  say? 

Q  He  was  piloting  the  Lockheed  plane.  He  said  he 
landed  it  on  the  airport  as  you  were  about  to  take  off, 
and  you  testified  that  you  saw  the  plane,  I  think  you 
mentioned  a  Lockheed  or  a  C-45,  land  while  you  were  on 
your  downwind  leg,  in  the  air.  A  Now,  what  do  you 
want  me  to  answer  you? 

Q  Well,  I  am  asking  you  now:  Are  you  certain  that 
you  saw  a  Lockheed  on  the  ground  taxi-ing  toward  the 
hangar  while  you  were  in  the  air?  A  I  am  posi- 
4278  tive,  sir;  that  the  airplane  was  taxi-ing  out,  I  am 
sure. 

THE  COURT:  All  right. 

BY  MR.  WARNER : 

Q  Captain,  during  your  flight  did  you  see  any  other 
airplane?  A  I  haven’t  seen  any  other  airplane.  You 
mean  in  flight? 

Q  Yes.  A  I  haven’t  seen  any  airplane  in  flight,  nor 
was  in  the  air. 

MR.  WARNER:  I  have  no  further  questions. 

C  ross-Examination 
BY  MR.  GALIHER : 

Q  Captain  Bridoux,  you  told  Mr.  Warner  that  two 
seconds  before  you  received  a  clearance  to  land,  or, 
rather — pardon  me,  several  seconds  before  the  accident, 
you  received  a  clearance  to  land,  and  then  turned  into  a 
final  approach;  is  that  right?  A  I  haven’t  said  several 
seconds,  sir. 
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Q  Where  was  it  that  you  received  a  clearance  to 
land,  as  you  have  indicated?  A  When  they  cleared  me 
to  land,  as  soon  I  turned  from  base  leg  to  final,  when  I 
completed  my  turn,  I  called  to  the  tower,  and  they 
cleared  me  for  landing. 

4279  Q  WTien  you  turned  from  base  leg  to  final?  A 
To  final. 

Q  Where  was  that,  sir?  A  It  was  about,  as  I  told 
you,  five  or  six  miles  south  of  the  airport. 

Q  And  is  that  why  you  turned  to  final  because  you 
received  clearance  for  landing?  A  From  base  to  final. 

MR.  WARNER:  Did  you  understand  the  last  ques¬ 
tion,  Captain? 

THE  COURT:  Do  you  understand  the  question? 
THE  WITNESS:  Yes;  can  you  read  back? 

THE  COURT:  Do  vou  want  it  read  back? 

THE  WITNESS:  Yes. 

THE  COURT:  Read  the  question.  (Pending  question 
read.) 

THE  WITNESS:  If  you  are  referring  to  the —  , 

MR.  BRESS:  That  is  the  error  in  the  question. 
THE  COURT:  WTiat  Mr.  Bress  says  is  not  proper. 
MR.  BRESS:  May  I  address  the  Court? 

THE  COURT:  No,  you  may  not  address  the  Court. 
MR.  BRESS:  I  haven’t — 

THE  COURT:  You  may  not  address  the  Court  at 
this  moment. 

THE  WUTNESS:  Assuming  you  are  referring— 
THE  COURT:  Now,  just  a  moment. 

MR.  BRESS:  W7ill  Your  Honor  let  me  know 

4280  when  I  may  address  the  Court? 

THE  COURT:  Yes. 

BY  MR.  GALIHER : 

Q  Well,  Captain — 

THE  COURT:  Now,  just  a  minute.  Do  you  under¬ 
stand  the  question,  Captain? 
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THE  WITNESS:  I  believe  I  understand,  sir. 

But  I  thought  he  was  referring  to  the  second  call  I 
have  from  the  tower. 

THE  COURT:  Just  one  moment,  please. 

Do  you  understand  the  question,  No.  1? 

THE  WITNESS:  I  understand  but  it  is  referring  to 
the  second  call  from  the  tower. 

THE  COURT:  And  what  call  was  that? 

THE  WITNESS :  The  second  call,  you  mean  ? 

They  clear  me  to  land  when  I  was  on  final  approach. 

THE  COURT:  Is  that  what  you  are  referring  to? 

THE  WITNESS:  You  were  referring  to  the  second 
call? 

MR.  GALIHER :  Yes. 

THE  WITNESS:  You  were  referring  to  the  second 
call? 

MR.  BRESS:  May  I  now  address  you? 

THE  COURT :  You  have  leave  to  now,  Mr.  Bress. 

MR.  BRESS:  All  I  wanted  to  state,  Your  Honor,  was 
that  the  witness  had  stated,  as  he  just  again  stated, 
that  he  called  the  tower  and  said  he  was  on  final, 
4281  and  then  got  clearance  to  land. 

Mr.  Galiher  in  his  question  tried  to  include  facts 
that  he  didn’t  turn  to  final  until  after  he  got  clearance, 
and  that  is  contrary  to  what  the  witness  said. 

THE  COURT:  That  is  not  the  way  I  got  it,  the  way 
you  give  it  to  me. 

MR.  BRESS:  If  you  read  Mr.  Galiher’s  last  ques¬ 
tion,  that  is  the  way  he  stated  it. 

THE  COURT:  I  am  not  concerned  with  Mr.  Galiher’s 
last  question.  I  am  only  concerned  with  the  question 
over  which  this  controversy  arose. 

MR.  BRESS:  That  is  the  only  reason  I  interposed, 
because  the  facts  in  the  question  were  different  from  the 
testimony  of  the  witness. 

MR.  GALIHER:  I  assume  that  everybody  will  dis- 
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regard  Mr.  Bress’  reference  to  me,  and  it  will  hot  be 
necessary  for  the  Court  to  have  it  stricken  out. 

MR.  BRESS:  I  have  stated  to  the  Court  the  reason 
for  my  interjection,  and  the  record  bears  out  the  fact 
that  the  facts  included  in  Mr.  Galiher’s  question — 

THE  COURT:  You  are  repeating  it  for  my  -informa¬ 
tion.  I  have  already  got  the  objection,  Mr.  Bress,  and  it 
does  not  need  repetition.  I  understand  your  point.  You 
understand  mine.  All  right. 

BY  MR.  GALIHER : 


4282  Q  Now,  when  you  got  clearance  to  land,  as  you 
indicated,  that  indicated  to  you  that  you!  could 

come  immediately  in  and  land,  did  it  not,  Captain?  A 
Yes,  I  continued. 

Q  Didn’t  you  tell  Judge  McGuire  that  clearance  to 
you  meant  that  was  authority  to  land?  A  Yes,  sir. 

Q  Let  us  take  the  other  situation.  Suppose  you  hadn’t 
gotten  clearance  to  land,  where  would  you  have  gone  in 
the  position  that  you  were  in,  as  you  indicated,  a  few 
minutes  ago?  A  Where  would  I  go? 

Q  Suppose  you  hadn’t  gotten  clearance  to  land  that 
you  say  you  received,  where  "would  you  have  gone  from 
that  point?  A  I  would  request  again.  I  will  call  again 
to  the  tower,  again  and  again,  to  the  tower. 

Q  Where  would  you  have  gone  if  you  hadn’t  gotten 
any  further  message  or  had  trouble  reaching  the  tower? 
A  Reaching  the  tower,  sir?  But  I  have  reached  the 
tower  in  the  airplane. 

Q  I  better  not  make  this  statement. 

Suppose  you  hadn’t  received  clearance  to  land  that  you 
have  told  us  about  several  times  that  you  received? 
Suppose  you  had  been  unable  to  reach  the  tower, 

4283  or  the  tower  to  reach  you  with  any  message?  A 
Yes. 

Q  At  that  place  that  you  told  us  you  were  and  re¬ 
ceived  clearance  to  land,  and  what  would  have  been  your 
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path  from  that  point,  Captain?  A  I  would  continue  fol¬ 
lowing  the  pattern,  circle  in  the  pattern. 

Q  You  would  have  continued  where?  A  Circling  in 
the  pattern. 

Q  You  mean,  you  would  have  gone  north?  Where 
would  you  have  gone?  A  Up  to  climb  to  the,  above 
1200,  and  continue  circling  the  pattern. 

Q  You  would  climb  above  1200  feet?  A  Yes,  sir. 

Q  Isn’t  it  a  fact  that  you  were  above  1200  feet  at 
that  point,  as  you  told  us  some  weeks,  ago,  and  were  ac¬ 
tually  1500  feet?  A  No. 

Q  That  is  not  true?  A  No,  that  is  not  true.  On  my 
final  approach  I  was  following. 

MR.  BRESS:  Which  point? 

MR.  GALIHER:  This  point  where  he  got  clearance  to 
land. 

THE  WITNESS:  You  are  talking  about  the  second. 

MR.  GALIHER:  What  is  that? 

4284  THE  WITNESS:  You  are  talking  about  the 
second  clearance. 

BY  MR.  GALIHER: 

Q  That  is  where  you  told  us  you  received  clearance 
to  land.  Tell  us,  if  you  hadn’t  gotten  this  clearance  to 
land,  where  you  would  have  gone  from  that  point  on,  if 
you  hadn’t  made  any  contact  with  the  tower  or  the  tower 
with  you? 

MR.  WARNER:  I  object. 

THE  COURT :  He  may  answer. 

THE  WITNESS:  I  would  continue  in  the  traffic  pat¬ 
tern,  circling. 

BY  MR.  GALIHER : 

Q  Where  would  you  have  gone?  Tell  us  the  direction, 
without  using  the  words  “traffic  pattern,”  and  we  would 
like  to  know  what  you  meant  with  respect  to  landing. 
A  I  would  clear  to  the  right  a  little  bit.  Clear  to  see  if 
the  runway  is.  in  use.  I  would  fly  towards  the  north.  I 
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would  fly  up  to  the  river.  I  would  turn  around  Pentagon 
and  come  back  on  downwind  leg,  and  I  would  call  again 
to  the  tower.  ! 

Q  Why  would  you  move  over  a  little  bit  to  the  right 
to  see  the  runway  in  use  if  you  hadn’t  been  cleared  to  use 
any  runway  at  that  point?  A  Because  you  would  watch 
traffic  and  continue  around  to  see  any  other  air- 

4285  plane,  and  the  one  direction  you  have  a  clear  run¬ 
way,  and  you  are  heading  for  here  on  Anal  approach, 
which  means  I  know  what  runway  was  in  use. 

Q  But  it  would  depend  on  the  clearance  you  received, 
wouldn’t  it?  A  Sure.  However,  I  have  received  clear¬ 
ance. 

Q  But  in  this  case  you  didn’t  move  over  a  little  bit 
to  the  right  to  see  if  there  was  traffic  ahead  of  you,  or 
to  see  if  the  runway  was  in  use,  did  you,  Captain?  A  I 
didn’t  expect  anybody  ahead  of  me.  T  was  watching 
ahead  of  me.  Nobody  was  ahead  of  me. 

Q  But  you  didn’t  regardless  of  what  you  expected, 
Captain?  A  I  was  in  position  to  clear  the  runway. 

*  *  •  # 

Q  Now,  Captain,  you  told  Judge  McGuire  that  clear¬ 
ance  to  land  meant  that  nobody  was  ahead  of  you?  A 
If  it  is  not  mentioned  by  the  tower,  nobody  is  ahead  of 
me. 

Q  Didn’t  you  tell  Judge  McGuire  that  clearance 

4286  to  land  meant  that  nobody  was  ahead  of  you  and 
that  was  authority  to  land?  A  Yes,  sir. 

Q  As  soon  as  you  got  that  clearance,  that  is  what 
you  started  to  do,  did  you  not?  You  started  to  come  right 
in?  A  No,  sir.  The  first  time?  What  time? 

Q  I  am  talking  about  the  clearance  to  land;  A  I 
have  received  two  times  clearance  to  land.  First  when  I 
was  around  the  tower  they  cleared  me  for  landing. 

Q  Was  that  the  instruction  that  you  took  as  clearance 
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to  land,  at  that  point?  A  Yes,  sir;  for  I  request  clear¬ 
ance  to  land. 

Q  Why  didn’t  you  come  in  and  land  at  that  point? 
A  Because  I  had  to  follow. 

Q  If  you  took  that  as  authority  to  land?  A  Because 
I  had  to  follow  the  pattern. 

Q  So  you  went  north,  then  you  went  west,  then  you 
went  south?  A  No,  sir.  Right  here  to  intercept  the 
pattern  is  downwind  leg.  Up  there  that  way  is  45  de¬ 
grees. 

Q  Didn’t  you  tell  us  from  the  po-int  where  you  first 
received  the  first  instruction  you  went  north  of  the  field, 
then  on  a  heading  which  would  take  you  west,  then  on 
authority  came  on  south  on  downwind  leg?  A 
4287  Yes,  sir.  That  is  another  case.  I  am  going  around. 

It  is  another  thing,  sir.  I  have  to  go  over  the  sta¬ 
tion  better  to  see  the  tower. 

Q  Captain,  did  you  say  that  the  first  instruction  the 
tower  gave  you  was  authority  for  you  to  land  at  that 
point?  A  Yes,  sir. 

Q  And  how  long  before  this  accident  was  that  instruc¬ 
tion  given  you,  how  many  minutes?  A  I  don’t  have  ex¬ 
act  ideas,  sir. 

Q  That  was  shortly  after  you  took  off,  wasn’t  it?  A 
That  instruction? 

Q  Yes.  A  Yes,  sir. 

Q  And  you  were  in  the  air  a  total  of  nine  minutes, 
weren’t  you?  A  You  mean  total  time? 

Q  I  believe  so.  A  From  my  takeoff  to  the  accident? 

Q  Yes,  sir.  A  I  m-ight  be.  I  don’t  think  it  can  be 
more  than  that. 

Q  Do  you  mean  that  you  thought  that  the  tower  had 
given  you  clearance  to  land  about  six  or  seven  minutes 
before  this  accident?  A  Yes. 

4288  Q  Now,  coming  down  to  what  you  call  the  sec¬ 
ond  transmission,  the  clearance  to  land,  that  was 
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your  authority  to  come  in  and  land,  as  you  have  indi¬ 
cated?  A  Yes,  sir. 

Q  Upon  being  given  that  authority?  A  Yes,  sir. 

Q  And  that  is  what  you  were  doing,  you  told  us,  at 
the  time  this  accident  occurred?  A  Yes,  I  was  con¬ 
tinuing.  I  called  the  tower  in  order  to  confirm. 

Q  Now,  it  is  true,  isn’t  it,  Captain,  from  your  expe¬ 
rience,  that  you  were  never  before  cleared  to  land  five 
or  six  or  seven  minutes  before  authority  came  to  land 
by  a  control  tower  at  a  place  as  busy  as  Washington 
National  Airport?  A  That  really  is  not  busy  that  day, 
sir.  They  did  with  me  many  times.  Once  they  keep  me 
circling  about  four  or  five  times. 

Q  Kept  you  circling  about  four  or  five  times?  A 
Yes.  They  cleared  me.  I  have  to  follow  the  pattern 
and  I  laud. 

Q  But  they  told  you  to  circle,  told  you  to  circle 

again,  and  told  you  to  circle  again?  A  Yes,  siir;  con¬ 

tinue. 

Q  You  had  no  difficulty  and  you  were  getting 
4289  instructions  on  that  occasion,  weren’t  you?  A  I 
never  got  any  difficulty  with  the  tower,  sir. 

Q  Now,  you  mentioned  to  Mr.  Warner  that  you  had 

some  trouble,  a  previous  experience?  A  Yes,  sir,  with 

the  airplane. 

Q  What  airplane  was  that?  A  This  very  same  air¬ 
plane  we  are  talking  about. 

Q  Well,  you  mentioned  that  when  you  were  talking 
about  Runway  36?  A  Yes,  sir. 

Q  You  had  some  previous  trouble  with  that  airplane 
in  connection  with  Runway  36?  A  Yes,  sir.  I  intended 
to  take  off  from  the  same  runway.  I  got  one  trouble, 
and  I  got  down  again,  and  I  had  to  cut  off  the  throttles, 
and  I  ran  all  along  the  runway,  and  I  realize  I  would  re¬ 
quire  to  have  a  long  runway,  as  the  Runway  36,  which  is 
the  longest.  i 
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Q  Now,  yon  told  Mr.  Warner  that  your  maximum 
speed  was  150  miles  an  hour,  did  you  not?  A  From  the 
point  he  mentioned,  downwind,  base,  and  final  approach. 

Q  Didn’t  you  tell  us  that  the  maximum  speed  that  the 
plane  reached  during  the  entire  flight  was  150  miles  per 
hour?  A  No,  sir. 

4290  Q  Do  you  deny  saying  that  a  few  minutes  ago? 
A  I  deny,  sir. 

Q  All  right.  What  was  your  maximum  speed,  then? 
A  Maximum  during  the  climb  must  be  175  to  180;  in 
the  climb  175  probably  or  180  I  say,  probably. 

Q  You  told  us  you  were  going  150  miles  an  hour  with 
your  gear  and  flaps  down?  A  I  reduced  speed  before 
to  put  the  flaps  down  to  130.  I  was  flying  150  with  the 
gear  down,  landing  gear  down,  and  I  reduced  speed  just 
before  to  put  the  flaps  down,  a  few  seconds  before  the 
collision. 

Q  Why  was  it,  Captain,  that  you  left  the  base  leg,  as 
you  indicated  you  did,  and  turned  for  your  final  approach 
before  getting  a  clearance  to  land?  A  Would  you  re¬ 
peat  that  again,  sir? 

Q  Why  was  it  that  you  left  your  base  leg,  as  you 
indicated,  and  commenced  that  turn  for  your  final  ap¬ 
proach  before  getting  that  second  clearance  that  you  told 
us  about,  which  was  clearance  to  land?  A  I  was  cleared 
to  land  already. 

Q  You  mean  you  are  referring  to  the  instruction  you 
received  shortly  after  takeoff?  A  Yes,  when  I  was 
circling  the  tower,  that  was  the  instruction  to  land. 

Q  And  then  if  you  hadn’t  gotten  that  second 

4291  instruction  then  because  you  had  received  the  first 
instruction  when  you  told  us  you  were  east  of  the 

Washington  National  Airport,  why,  you  would  have  con¬ 
tinued  on  in  and  land,  wouldn’t  you?  A  I  don’t  know, 
sir,  the  particular  situation.  I  was  very  good  in  com¬ 
munication  with  the  tower.  X  didn’t  see  any  reason  to 
expect  anything  like  that. 
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Q  I  would  like  an  answer,  if  I  may,  Captain. 

As  far  as  you  are  concerned,  based  on  your  first  in¬ 
struction  which  you  received  six  or  seven  minutes  before, 
-if  you  hadn’t  received  that  second  instruction  that  would 
have  permitted  you  to  have  come  in  and  made  your 
landing  on  Runway  3,  would  it  not,  according  to  your 
testimony?  A  It  depends  on  the  particular  situation, 
sir. 

I  never  figured  what  I  would  do  in  that  situation. 

Q  Well,  didn’t  you  tell  us  six  weeks  ago  when  you 
testified,  and  again  today,  that  the  very  first  instruction 
that  you  received  from  the  tower  you  thought  was  au¬ 
thority  in  you  to  land  No.  2  behind  some  plane  whose 
identity  you  didn’t  know  but  assumed  because  you  saw 
another  plane  on  final  approach  that  that  was  it?  A 
That  is  right,  sir. 

Q  And  you  were  going  to  come  in  and  land,  as  you 
were  doing,  regardless  of  whether  or  not  you  had  gotten 
your  second  instruction,  were  you  not?  A  I  don’t 
4292  know  the  particular  situation.  I  wasn’t  facing  that 
because  certainly  this  is  not  completely  identical. 

No  airplane  was  ahead  of  me;  nobody  came  which  was 
there  in  our  sight. 

Q  Isn’t  it  a  fact,  Captain,  when  you  are  coming  in  on 
final  approach,  in  addition  to  looking  out,  you  have  a 
number  of  things  that  you  must  check  right  on  your  in¬ 
strument  panel?  A  Yes,  sir. 

Q  And  approximately  how  many  things  are  you  re¬ 
quired  to  check  then  on  your  own  plane  before  you  come 
in?  A  That  depends  on  the  particular  situation  you 
are. 

You  can  be  checking  the  speed.  Some  things  you  don’t 
require  to  see.  You  have  to  check  up  some  things.; 

For  instance,  if  I  have  the  flaps  down,  I  have  to  check 
it  that  the  flaps  are  down,  and  the  pressure,  but  the  in¬ 
structions,  you  are  accustomed  to  doing  it,  and  I  was 
watching  from  the  right  side. 
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Q  Just  approximately  how  many  things  do  you  have 
to  check  in? 

MR.  BRESS:  In  a  P-38? 

BY  MR.  GALIHER: 

Q  In  a  P-38.  A  In  order  to  do  what?  Will  you  tell 
me? 

4293  Q  In  order  to  come  in.  You  are  on  your  final 
approach,  Captain.  A  Tell  me  the  particular  sit¬ 
uation.  Flaps  down,  wheels  down,  already? 

Q  Let  us  say  a  normal  situation,  a  normal  landing 
operation.  A  You  have  assumption  we  change  at  dif¬ 
ferent  situations.  Is  the  policy  already  determined  or 
what  do  we  have? 

Q  I  didn’t  understand  what  you  said.  Will  you  ex¬ 
plain  final  approach?  A  In  relation  with  the  angle,  you 
got  speed. 

If  your  wheels  are  down,  you  have  checked  out  al¬ 
ready,  and  the  flaps  down,  and  you  are  watching  around. 

Q  What  do  you  mean  by  checked  out?  A  You  put 
the  landing  gear  down,  and  you  check  that  they  are  down, 
and  that  the  locks,  and  everything  has  a  lock  system,  and 
they  are  down  and  locked. 

Q  How  do  you  put  them  down,  sir,  ordinarily?  A 
You  touch  a  handle. 

Q  And  you  look  to  see  if  they  are  down?  A  In  the 
P-38  not.  In  other  airplanes  you  are  able  to  see.  In  this 
particular  airplane  not. 

Q  What  are  some  of  the  other  things  you  do?  A  In 
relation  with  what? 

Q  Checking  out  when  you  come  in  for  a  land- 

4294  ing?  A  In  relation  with  what?  There  are  many 
things  to  do.  With  the  power  plant  or  what? 

Q  Up  until  the  time  it  hits  the  ground,  we  would  just 
like  some  idea  what  a  pilot  in  a  P-38,  and  a  pilot  in  a 
DC-4,  what  the  pilot  does  in  the  last  few  moments  as 
he  approaches  the  airport. 
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I  don’t  believe  anybody  has  been  asked  about  that  up 
to  this  time,  for  normal  landing. 

MR.  BRESS:  I  would  like  to  have  the  question  put 
separately,  as  to  what  a  pilot  does  in  a  P-38,  and  a  ques¬ 
tion  as  to  what  he  does  in  a  DC-4.  I  have  no  objection 
to  the  witness  testifying. 

BY  MR.  GALIHER : 

Q  I  don’t  want  to  specify.  I  am  willing  to  say  gen¬ 
erally.  Give  us  some  idea  what  the  pilot  of  a  plane 
does.  A  What  the  pilot  does? 

Q  Yes.  A  Especially  he  flies  carefully  the  airplane, 
and  the  proper  speed,  and  looks  carefully  around. 

Q  WTiat  about  instruments  inside  the  plane?  How 
does  he  check  to  measure  his  speed,  that  it  is  proper  for 
landing,  and  that  he  has  proper  altitude?  A  It  is  from 
the  ground,  that  he  is  descending. 

Q  In  this  case  doesn’t  he  have  to  observe  a 
4295  number  of  gadgets  inside  the  cockpit,  and  the  in¬ 
strument  panel,  and  so  forth?  A  The  pilot  is 
usually  well  accustomed  to  that.  In  split  seconds  he  can 
watch  three,  four,  five,  or  ten  instruments  too.  That  is 
my  practice.  Therefore  we  make  training. 

Q  Does  he  have  to  check  three,  four,  five,  or  ten  in¬ 
struments  during  the  last  phase  of  landing  operation? 
A  Some  pilots  do. 

Q  A  good  pilot  should  do  that?  A  If  he  is  flying 
by  instrument.  You  are  able  to  fly  the  same  thing  by 
visual.  You  are  able  to  fly. 

Q  Captain,  from  the  time  you  turned  to  base  leg  and 
to  final  approach  as  you  indicated,  you  told  us  before, 
and  I  believe  you  may  have  told  us  again,  that  you  never 
saw  another  plane  up  to  and  including  the  time  of  the 
accident?  A  In  flight? 

Q  In  flight.  A  Yes. 

Q  You  at  no  time  maneuvered  your  plane  either  to 
the  right  or  to  the  left  to  give  you  better  visibility  on 
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either  your  right  side  or  your  left  side,  did  you?  A 
There  was  no  reason  there.  That  is  almost  acrobatic 
pattern,  and  we  must  never  do  in  a  traffic  pattern  that. 

MR.  GALIHER:  May  I  ask  that  be  stricken, 

4296  and  I  would  like  to  get  an  answer  to  the  question. 

BY  THE  COURT : 

Q  I  think  you  can  answer  the  question.  A  I  said  I 
do  not  because  I  had  no  reason  to  do. 

BY  MR.  GALIHER: 

Q  You  could  not  see  ahead  of  you?  A  Yes,  I  could 
see. 

Q  Why  didn’t  you  see  the  DC-4  plane?  A  Because 
nothing  has  been  ahead  of  me. 

Q  Did  you  ever  turn  your  plane  to  the  left?  A  I 
turned  during  the  last  turn. 

Q  You  have  heard  witness  after  witness  come  in  this 
court  room  and  say  that  plane  wTas  ahead  of  you,  on 
final  approach,  did  you  not,  Captain?  A  The  fact  is  it 
never  is  ahead  of  me. 

Q  You  have  heard  many  witnesses  come  in  this  court 
room  and  testify?  A  Yes,  sir. 

Q  That  that  plane  ^vas  ahead  of  you,  and  you  came 
down  behind  it  in  degrees,  all  the  way  up  to  45  degrees, 
and  hit  it  from  above  and  behind?  A  And  you  can  hear 
me  too,  that  I  haven’t  seen  the  airplane. 

Q  You  never  saw  it?  A  I  never  saw  the  DC-4. 

4297  Q  But  if  you  had  tilted  the  wings,  you  could 
have  seen  to  the  left,  couldn’t  you,  Captain?  A 

To  my  left?  I  don’t  know.  I  could  have  seen. 

Q  Didn’t  you  tell  us  when  you  were  first  on  the  stand 
if  you  had  looked  ahead  of  you  this  accident  wouldn’t 
have  happened?  A  I  don’t  understand  it. 

MR.  BRESS:  Are  you  quoting  something,  Mr.  Gali- 
her? 

MR.  GALIHER:  That  is  all,  Your  Honor. 
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C  ross-Examination 
BY  MR.  O’DONOGHUE : 

Q  Captain  Bridoux,  have  you  ever  heard  the  expres¬ 
sion  when  you  approached  an  airport  to  clear  into  the 
left  traffic  pattern  for  landing  on  a  particular  runway, 
giving  a  sequence  to  land?  A  In  this  particular  airport, 
sir? 

Q  Well,  in  any  airport.  A  In  many,  in  hundreds  of 
airports. 

Q  And  when  you  asked  for  landing  instructions, 
4298  that  is  the  instruction  you  usually  got;  is  that 
true?  A  It  usually  depends  on  the  particular 
situation,  sir.  ; 

Q  Quite  frequently  you  got  that  and  told  your  se¬ 
quence  to  land  ?  A  It  depends  on  the  particular  situa¬ 
tion,  I  told  you. 

MR.  WARNER :  May  I  ask  if  you  are  using  the  exact 
quotation  of  instructions  or  general  meaning? 

MR.  O’DONOGHUE :  I  would  rather  not  be  inter¬ 
rupted. 

MR.  WARNER:  You  would  rather  not  say? 

MR.  O’DONOGHUE :  I  would  rather  not  be  inter¬ 
rupted. 

THE  COURT:  He  said  he  would  rather  not  be  in¬ 
terrupted. 

MR.  WARNER  :  I  beg  vour  pardon. 

BY  MR.  O’DONOGHUE : 

Q  You  have  heard  language  of  that  kind  very  often, 
have  you  not?  A  Not  very  often,  too  many  cases. 

Q  And  when  you  are  not  the  first  plane  to  land,  it 
is  that  type  of  instruction  that  you  usually  get,  is  it  not? 
A  If  you  are  or  you  are  not  depends  upon,  they  clear 
you  to  land,  advises  you.  However,  in  this  particular 
case,  with  the  other  -is  close  to  the  ground,  it  is  not  re¬ 
quired  to  mention  the  numbers  for  the  tower  controller. 


2006  A 


Q  Was  there  any  mention  that  someone  else 

4299  was  close  to  the  ground?  A  No,  sir. 

Q  I  thought  you  said  in  this  particular  case 
there  was  mention  that  someone  was  close  to  the  ground? 
A  Everything  is  hypothetical  in  this  case,  sir.  Don’t  you 
think  so,  sir,  what  you  are  talking  about? 

THE  COURT :  Wait  a  minute.  I  hope  it  is  not  hypo¬ 
thetical.  We  are  wasting  a  lot  of  time  if  it  is. 

Do  you  understand  the  question? 

THE  WITNESS:  Yes,  sir,  and  I  said  it  depends  on 
the  particular  case. 

BY  MR.  O’DONOGHUE : 

Q  Well,  how  about  in  this  case?  Did  you  say  that 
since  there  was  mention  that  some  other  plane  was  close 
to  the  ground,  it  wasn’t  necessary,  is  that  what  you  said? 
A  I  didn’t  think  you  were  referring  to  November  1st, 
sir.  You  could  clarify  that. 

Q  Were  you  referring  to  it  when  you  said  in  this 
particular  case?  A  In  this  particular  case,  I  saw  the 
airplane?  So  I  was  figuring,  you  understand. 

Therefore,  will  vou  be  so  kind  to  clarifv  what  you  are 
referring  to? 

THE  COURT:  The  witness  wants  to  know  'whether 
vou  are  referring  to  the  situation  as  it  existed  on  No- 
vember  1,  1949. 

4300  BY  MR.  O’DONOGHUE : 

Q  Well,  my  question  was  that  I  thought  you 
said  that  in  this  particular  case,  meaning  I  thought,  on 
November  1,  1949,  that  there  was  some  mention  of  a 
plane  being  close  to  the  ground?  A  No. 

Q  There  was  not?  A  There  was  not. 

Q  Then  have  you  often  been  given  a  sequence  in  the 
landing  pattern  'when  you  have  asked  for  landing  in¬ 
structions?  A  Sometimes.  Some  other  times  not. 

For  instance,  if  you  are  cleared  by  lights,  they  don’t 
give  you  information  about  particular  airplanes  ahead  of 
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you,  but  you  know  you  are  No.  2  or  three  to  land.  It 
depends  on  the  way  they  clear  you  for  landing.  If  they 
clear  you  for  traffic,  you  are  supposed  to  expect  another 
airplane  ahead  of  you.  You  don’t  know  who  it  is,  what 
airplane  it  is,  but  you  know  somebody  is  ahead  of  you. 

Q  You  may  be  cleared  to  land  and  yet  have  a  number 
of  planes  ahead  of  you;  is  that  your  understanding?  A 
In  some  cases;  yes,  sir. 

Q  You  don’t  know,  as  a  matter  of  fact,  only  one  plane 
is  cleared  to  land  at  one  time?  A  I  don’t  understand 
you,  sir,  what  you  mean,  sir. 

Q  You  don’t  know  that  only  clearance  for  one 
4301  plane  to  land  -is  given  at  one  time,  and  that  any 
other  planes  are  cleared  only  into  the  landing;  pat¬ 
tern?  A  Yes,  sir. 

Q  That  is  true?  Did  you  know  that?  A  I  assumed 
that. 

Q  And  that  is  standard  procedure,  do  you  know  that? 
A  I  assumed  that,  sir. 

Q  Well,  do  you  know  that?  A  I  assumed  that,  sir. 
If  you  can  only  have  landing  in  certain  sequence,  it  makes 
no  difference. 

THE  COURT:  When  you  assume  something,  that  as¬ 
sumption  is  predicated  on  the  knowledge  of  somebody 
else. 

The  question  is  did  you  know  that?  ! 

THE  WITNESS:  I  know  that  manv  times  -it  can  be 


cleared  for  landing  one  airplane  three  minutes  longer  to 
establish  the  sequence. 


It  doesn’t  mean  thev  have  been  cleared  at  the  same 


time,  at  the  particular  same  time,  but  the  time  means  se¬ 


quence.  That  is  enough. 


BY  MR.  O’DONOGHTTE : 


Q  That  is  sequence  into  the  landing  pattern?  A  In 
the  landing  pattern,  and  the  final  approach  too. 
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Q  And  it  is  your  understanding  then  that  standard 
procedure  is  to  tell  some  plane  that  it  may  be  No.  3  or  4 
to  land,  and  that  it  is  actually  cleared  to  land  then 

4302  without  further  instructions?  A  If  the  airplanes 
are  many,  they  probably  will  establish  the  sequence. 

Q  They  will  establish  the  sequence  themselves?  A 
The  tower  wfill  establish  the  sequence  if  there  are  many 
airplanes.  If  the  traffic  is  light,  they  don’t  do  it. 

Q  Since  you  were  told  you  were  No.  2  to  land,  you 
understood  this  meant  only  the  establishment  of  sequence; 
is  that  true?  A  That  is  another  airplane  was  ahead  of 
me  in  the  traffic  pattern.  That  is  definitely  for  any  pilot 
in  the  world,  sir. 

Q  And  that  established  for  you  only  your  landing  se¬ 
quence  in  the  pattern;  is  that  true?  A  In  the  pattern, 
and  lading  sequence  is  the  same  thing.  The  pattern  is 
also  to  establish  the  landing  sequence;  therefore  is  the 
pattern. 

Q  But  being  given  the  sequence  doesn’t  constitute 
clearance  to  land,  does  it?  A  It  depends  on  the  case, 
sir.  Both  things  go  together. 

Q  You  mean  there  is  no  standardization  of  this 
method?  A  You  see,  I  don’t  understand  what  you 
mean. 

4303  Q  Well,  on  this  particular  day.  A  Yes,  sir. 

Q  When  you  were  told  you  were  No.  2  to  land, 
was  it  not  your  understanding  that  that  only  established 
your  position  in  the  landing  sequence?  A  And  also  in 
the  landing  pattern.  The  landing  sequence  is  established 
and  the  landing  pattern. 

Q  Then —  A  If  two  airplanes  follow'  the  same  pat¬ 
tern,  they  are  established  sequence  in  the  pattern  too. 

Q  Well,  is  your  answer  to  the  question  then  “No.”? 
A  I  don’t  remember  the  question.  Would  you  repeat? 

Q  On  this  particular  occasion  wrhen  you  w-ere  told  that 
vou  were  No.  2  to  land,  did  vou  not  understand  that  to 

*  7  *> 
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mean  that  that  simply  established  your  particular  position 
in  the  landing  pattern,  and  did  not  of  itself  constitute 
clearance  to  land?  A  It  constitutes  clearance  to  land 
following  the  traffic  pattern.  j 

Q  And  that  there  was  no  necessity  for  any  further 
clearance  for  you  by  the  tower?  A  That  is  up  to  the 
tower,  sir.  I  cannot  answer  that. 

Q  And  it  is  not  up  to  you  to  make  any  further  at¬ 
tempt  to  contact  the  tower?  A  In  order  to  be  sure  for 
the  safety,  you  call  up,  you  confirm  it,  your  po  si- 

4304  tion,  and  be  there  on  final  approach. 

Q  Now,  did  you  not  testify  this  afternoon  that 
after  you  went  from  what  you  call  base  into  final,  and  had 
not  contacted  the  tower,  that  you  would  have  continued 
to  fly  in  the  landing  pattern,  but  wouldn’t  have  actually 
attempted  to  land?  A  That  was  another  hypothetical 
case  placed  by  Mr.  Galiher. 

He  said  if  I  wanted  to  go  around  this  procedure,  that 
established  another  procedure,  which  is  to  go  around  what 
we  call  that  way. 

Q  Do  you  mean  to  tell  us  that  you  didn’t  say  that  if 
you  had  not  established  contact  with  the  tower  on  this 
occasion  when  you  were  turning  from  base  into  final,  that 
you  would  have  continued  to  fly  in  a  landing  pattern  and 
would  not  have  attempted  to  land?  A  Again  I  will  say, 
it  depends  on  the  particular  situation. 

Q  Did  you  so  testify?  A  I  would  go  around,  i 

Q  Did  you  so  testify  this  afternoon?  A  I  told  Mr. 
Galiher  I  would  call  again  and  again  and  again. 

Q  But  that  you  would  not  attempt  to  land? 

4305  A  It  depends  on  the  particular  situation. 

Q  On  this  particular  occasion,  on  this  particular 
situation.  A  I  was  going  to  land,  definitely,  sir,  because 
I  was  cleared  to  land. 

Q  Whether  or  not  you  established  contact  with  the 
tower  on  the  second  attempt?  A  Not  whether  or  not, 
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the  particular  case,  it  is  established  I  have  been  cleared 
for  landing,  and  therefore  I  was  going  to  land. 

Q  Whether  or  not  you  established  contact  with  the 
tower  on  the  second  attempt? 

MR.  BRESS:  I  object,  and  the  testimony  is  that  he 
attempted  so  to  establish  it. 

MR.  O’DONOGHUE :  I  don’t  think  we  need  Mr.  Bress 
to  tell  us  what  the  testimony  is. 

MR.  WARNER :  I  would  like  to  interject  here  because 
the  witness  has  answered  this  question,  and  at  least  ten 
or  twelve  times,  for  Mr.  Galiher. 

THE  COURT:  I  don’t  think  he  has  answered  it  at 
all  for  Mr.  O’Donoghue. 

MR.  WARNER:  You  don’t? 

THE  COURT :  No. 

MR.  WARNER:  I  do  because  it  is  in  a  hypothetical 
question. 

4306  THE  COURT:  This  is  not  a  hypothetical  ques¬ 
tion. 

MR.  WARNER:  What  he  would  have  done  if  he  es¬ 
tablished  contact? 

THE  COURT:  You  object? 

MR.  WARNER:  Yes. 

THE  COURT :  Your  objection  is  overruled. 

BY  MR.  O’DONOGHUE : 

Q  If  you  had  not  established  contact  with  the  tower 
on  this  particular  day  and  under  these  circumstances, 
when  you  made  your  turn  from  what  you  call  base  into 
what  you  call  final,  would  you  not  have  continued  to 
circle  the  airport  in  the  pattern?  A  You  are  talking 
about  this  particular  occasion  on  November  1st? 

I  have  to  clarify  this.  Probably  I  never  would  be  on 
base  leg  if  I  wasn’t  cleared  to  land  when  I  was  around 
the  tower. 

I  would  be  circling  the  tower  forever,  sir,  until  I  burn 
out  my  gasoline,  to  receive  lights  or  anything. 
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I  would  not  go  to  base  leg  if  I  wasn’t  cleared  for  land¬ 
ing. 

That  is  my  answer.  I  think  it  clarifies  the  question. 
MR.  AHERNE:  Would  you  read  the  answer? 

What  did  you  say,  Mr.  Bress? 

THE  COURT:  Well,  now,  we  proceeded  this 

4307  far  into  the  afternoon.  Usually  it  is  every  morn¬ 
ing — now  in  the  afternoon. 

Read  the  answer,  Mr.  Reporter. 

(Answer  read.) 

BY  MR.  O’DONOGHUE : 

Q  Captain  Bridoux,  I  will  leave  that. 

I  ask  you  if  you  have  been  able  to  find  anyone  who  saw  • 
you  circling  the  tower  or  circling  the  field? 

MR.  WARNER:  I  object. 

THE  WITNESS :  I  never  look  for  anybody,  sir. 

BY  MR.  O’DONOGHUE : 

Q  You  never  looked  for  anyone?  A  I  never  looked 
for  anybody,  no  witness  with  this  case.  I  come  in  alone 
with  my  story,  which  is  the  truth.  We  don’t  have  any 
witness. 

MR.  WARNER:  Objection  withdrawn. 

BY  MR.  O’DONOGHUE: 

Q  Have  you  talked  to  your  friend  Mr.  Pozo  about 
it  and  asked  him  whether  he  saw  you  circling  the  field? 
A  No,  sir. 

Q  You  haven’t  talked  with  him  about  it?  A  I  have 
been  with  him  but  we  talk  politics,  sir. 

MR.  BRESS:  I  object;  hearsay,  if  the  Court  please. 
THE  COURT:  Well,  you  mean,  he  is.  talking  Bolivian 
politics? 

4308  THE  WITNESS :  Yes. 

MR.  BRESS:  I  object  to  the  hearsay,  even  if 
it  is  political  in  nature. 

BY  MR.  O’DONOGHUE : 

Q  So  you  have  made  no  attempt  then  to  get  any 
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witnesses  that  would  corroborate  your  story  in  any  way; 
is  that  your  testimony? 

MR.  WARNER:  I  object  to  this.  It  is  certainly  im¬ 
proper. 

THE  COURT:  Sustained. 

MR.  WARNER :  Thank  you. 

MR.  O’DONOGHUE :  I  have  no  further  questions. 

Cross-Exa?nination 
BY  MR.  BRESS: 

Q  Captain,  just  one  question.  As  I  understand  it 
the  clearance  which  you  received  when  you  were  east 
of  the  tower,  in  your  process  of  circling  the  field,  was  a 
clearance  to  land  No.  2?  A  That  is  right,  sir. 

Q  And  you  saw  a  plane  land  ahead  of  you  which  you 
interpreted  to  be  plane  No.  1?  A  That  is  right,  sir. 

Q  Then  when  you  proceeded  to  complete  your  circling 
and  then  went  west  of  the  field  to  intercept  your  down¬ 
wind  leg,  that  took  you  to  a  point  five  or  six  miles  south 
of  the  field,  and  that  is  wiiere  vou  turned  on  to  vour 
base  leg?  A  That  is  right,  sir. 

4309  Q  Now*,  did  you  rely  on  that  original  clearance 
No.  2  at  the  time  that  you  turned  from  base  to 
final,  and  was  it  prior  to  turning  from  base  to  final  that 
you  saw  that  No.  1  plane  taxi  off  the  field?  A  That  is 
right,  sir. 

Q  Now',  if  you  w'ere  then  the  No.  1  plane  to  land,  what 
wras  the  occasion  for  you  to  call  the  tow'er  again  to  talk 
about  any  clearance  to  land  after  you  had  turned  on  to 
final?  A  In  order  to  confirm  what  I  saw',  sir.  In  order 
to  confirm  that  the  No.  1  had  landed. 

Q  Well,  then,  do  I  understand  it  is  your  position  that 
to  call  after  turning  from  base  to  final  w'as  not  a  necessary 
call?  A  Well,  it  is  not  necessary  to  call  if  you  are 
cleared  to  land.  It  is  not.  It  is  for  safety  w'e  call. 

Q  And  if  I  remember  correctly,  was  that  a  request 
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by  you  at  that  time  for  clearance  to  land  or  a  report  to 
the  tower  that  you  were  beginning  your  final  approach? 
A  I  just  reported  that  I  was  on  final  approach,  j 

Q  And  what  did  the  tower  respond  to  that?  A  The 
tower  responded  X  was  cleared  to  land.  I  wTas  cleared  to 
land. 

Q  They  didn’t  say  anything  at  that  time  as  to  whether 
you  were  No.  1  or  No.  2?  A  They  didn’t  mention 

4310  any  other  airplane  in  the  pattern  ahead  of  me. 

Q  And  being  cleared  to  land  and  being  in  the  pattern, 
you  were  then  at  the  time  of  that  clearance  on  your 
leg  of  the  pattern  which  was  the  final  approach:  leg;  is 
that  correct?  A  That  is  right,  sir. 

Q  And  from  that  time  on  after  the  clearance  was  given, 
do  I  understand  that  you  continued  northerly,  and  the 
only  change  in  direction  that  you  made  was  the'  S-turn 
at  the  Pepco  plant  required  by  the  pattern?  A  That  is 
right,  sir. 

Q  Now,  in  the  completion  of  that  S-turn,  getting  lined 
up  with  Runway  3,  -what  was  the  attitude  of  your  plane, 
not  with  respect  to  nose  down  or  nose  up,  but  with  respect 
to  the  horizontal  or  non-horizontal  position  of  the  wings? 
A  After  completing  the  turn? 

Q  Yes.  A  I  \cas  leveled  off.  I  was  flying  straight 
ahead  to  the  field. 

Q  And  how  soon  after  the  leveling  off,  or  put  it  this 
way:  What  was  the  posture  of  your  plane  with  respect  to 
what  wing  was  up,  if  any,  in  the  completion  of  the!  S-turn, 
and  before  leveling  off  in  final?  A  It  was  in  a  slight 
right  turn,  to  the  right,  a  slight  right  turn. 

4311  Q  Does  the  slight  right  turn  have  any  effect 
on  your  visibility?  A  Of  course,  it  blocks  out  my 

left  visibility. 

Q  Prior  to  getting  to  the  S-turn,  Captain,  could  you 
not  have  tilted  your  wings  and  gotten  a  better  view  of 
the  traffic  that  was  coming  in,  in  on  your  left?  A  I 
don’t  quite  understand  that. 
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Q  Well,  you  were  on  this  final  approach  in  accordance 
with  your  landing  pattern?  A  Yes. 

Q  And  as  you  approached,  for  example,  the  point 
where  you  begin  the  S-turn —  A  Yes. 

Q  The  beginning  of  the  S-turn,  if  I  visualize  it  cor¬ 
rectly,  is  a  turn  to  the  left,  is  it  not?  A  That  is  correct. 

Q  When  that  is  done,  isn’t  your  left  wing  down  and 
your  right  wing  up?  A  Yes,  sir. 

Q  And  your  altitude  at  that  time,  if  the  power  plant 
is  approximately  one  mile  or  a  little  less  from  the  scene 
of  the  collision,  what  was  your  altitude,  say,  at  that 
time,  if  your  altitude  at  the  time  of  collision  was  300 
feet?  A  You  mean  one  mile  out,  did  you  say? 

Q  Yes,  sir.  A  I  would  say  000  feet. 

4312  Q  600  feet  altitude?  A  Yes. 

Q  Now,  if  you  were  in  level  flight  at  the  time  the 
accident  occurred,  am  I  correct  in  my  recollection  that 
your  testimony  of  six  weeks  ago,  or  five  weeks  ago,  was 
that  you  felt  a  force  push  you  up?  A  That  is  right, 
sir.  It  was  just  pushing  up  (indicating). 

Q  Pushed  up  and  turned  you  over?  A  Yes. 

Q  At  the  time  you  turned  from  base  to  final,  as  you 
have  indicated,  and  made  this  call  to  the  tower  and  got 
this  final  clearance,  or  confirmation,  what  was  your  alti¬ 
tude  at  that  time?  A  It  may  be  about  1000  feet. 

Q  And  from  that  point  to  the  point  of  the  collision 
in  the  time  that  it  took  you  to  descend,  you  only  de¬ 
scended  800  feet?  A  That  is  right,  sir. 

*  *  •  * 

4313  BY  MR.  WARNER : 

Q  Captain,  as  a  plane  makes  a  final  approach 
for  landing,  is  it  or  is  it  not  proper  procedure  for  the 
pilot  to  rock  his  wings  back  and  forth?  A  It  is  not 
allowed  to  fly  that  way  in  the  traffic  pattern.  He  -is  not 
allowed  to  fly  that  way. 
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Q  You  are  not  allowed  to  rock  your  plane  back  and 
forth?  A  It  is  not  allowed. 

MR.  WARNER:  No  further  questions. 

Thank  you,  Captain. 

*  *  •  * 

4314  BY  MR.  GALIHER: 

Q  Captain,  when  you  had  been  in  the  vicinity 
and  made  your  turn  on  to  base  leg  south  of  Alexandria, 
I  believe  you  indicated,  I  think  you  previously  indicated, 
you  could  not  establish  your  path  by  any  landmarks,  but 
somewhere  four  or  five  miles  from  the  airport,  I  think  it 
was  you  indicated.  A  I  never  said  by  landmark,  sir. 
My  reference  was  taken  from  the  airport. 

Q  Yes,  four  or  five  miles?  A  Yes. 

Q  You  could  see  everything  from  a  point  two  miles 
from  the  airport,  in  other  words,  between  where  you  were 
at  that  point  and  two  miles  south  of  the  airport,  you  could 
see  everything  ahead  of  you,  could  you  not?  A  You  are 
supposing  me  on  base  leg,  now?  I  am  at  right  angles 
with  the  field. 

I  think  we  never  talked  about  that  two  miles  ahead. 

Q  Then  the  answer  would  be  that  you  could  not  see? 
A  Well,  I  never  think  about  it,  this  way,  to  the  left. 

Q  Then  you  are  more  interested  in  what  is 

4315  ahead  of  you  on  base  leg  rather  than  what  ds  com¬ 
ing  down  from  the  north  or  south?  A  Yes: 

*  *  *  * 

BY  MR.  GALIHER : 

Q  Suppose  you  continued  around  on  base  leg  to  some 
sort  of  northerly  heading,  it  would  place  the  airport  in 
a  northerly  direction  ahead  of  you,  would  it  not?  A 
Yes,  sir. 

Q  And  at  that  same  point,  or  at  a  point  about  four 
miles  from  the  field,  four  and  a  half  miles  from  the  field, 
could  you  see  everything  ahead  that  might  be  on  the 
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ground  at  a  point  two  miles  south  of  the  airport?  A 
Well,  your  question:  Can  I  see  everything? 

MR.  WARNER:  May  I  object  to  that?  It  is  not  only 
outside  the  redirect  examination  but  it  is  outside  the 
direct. 

THE  COURT:  I  assume  counsel  asked  the  question 
because  he  thinks  it  has  not  been  covered.  I  will  permit 
him  to  have  the  answer,  in  the  interest  of  justice. 

BY  MR.  GALIHER : 

4316  Q  In  other  words,  I  am  talking  about  from  the 
plane  that  you  were  in,  the  altitude  of  the  plane 

from  there  to  the  ground,  is  it  not  a  fact  that  to  a  point 
two  miles  south  of  the  airport,  you  can  see  everything? 
A  Everything  not,  sir;  everything  not. 

Q  Didn’t  you  have  clear  vision  ahead  of  you  up  to 
a  point  two  miles  from  the  airport?  A  A  clear  vision 
does  not  mean  I  could  see  everything. 

Q  You  could  see  everything  all  the  way  down  to  the 
ground,  couldn’t  you?  A  No,  sir. 

Q  Now,  weren’t  you  asked  on  January  30th  or  Feb¬ 
ruary  2nd,  it  is  either  Friday  or  Monday,  page  1436 : 

“So  in  testifying  on  direct  examination,  I  believe  you 
said  when  you  were  approximately  four  and  a  half  miles 
south  of  the  airport,  you  could  see  on  the  ground  every¬ 
thing  as  far  as  two  miles  south  of  the  airport.  Is  that 
correct? 

“Answer:  More  or  less,  sir. 

“Question:  So  that  would  be  derived  by  continuing 
this  angle  right  straight  down? 

“Answer:  Yes. 

“Question:  Your  airplane  was  then  at  an  altitude  of 
how  much? 

4317  “Answer:  About  1000  feet.” 

Were  you  so  asked  those  questions  and  did  you 
so  testify?  A  Yes,  sir. 

Q  And  that  is  correct,  is  it  not,  Captain?  A  That  is 
correct. 
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Q  It  is  a  fact,  is  it  not,  that  you  could  see  nothing 
from  that  point,  in  other  words,  you  were  two  and  a 
half  miles  south  of  the  airport,  but  approaching  in  the 
general  direction  of  the  airport,  and  you  could  see 
nothing  in  front  of  you  south  of  the  airport  itself?  Is 
that  correct?  A  Talking  to  the  projection  to  the  ground, 
sir? 

Q  I  am  talking  about  your  visibility  ahead  of  you. 
A  My  visibility  ahead  of  me  was  constant,  sir. 

Q  Now,  were  you  not  previously  asked  on  January 
30th  or  February  2nd,  this  question,  and  we  are  now 
reading  as  Mr.  O’Donoghue  questions  you  this  way  on 
page  1324: 

4318  “Well,  do  you  remember  being  asked  this  by  Mr. 
Bress,  the  other  day? 

“  £As  you  proceeded,  if  I  understand  vour  testimony 
correctly,  when  you  got  to  a  point  approximately  two  and 
a  half  miles  from  the  south  end  of  the  airport,  then  you 
could  see  nothing  in  front  of  you  south  of  the  airport 
itself.  Is  that  correct?’ 

“And  your  answer:  ‘That  is  correct,’” 

And  you  answered  that  way  and  weren’t  you  asked 
those  questions?  A  Yes,  sir. 

Q  By  Mr.  Bress  and  again  by  Mr.  O’Donoghue,  and 
did  you  not  reiterate  your  answers?  A  If  I  didn’t 
what? 

Q  Did  you  reiterate  that  that  was  your  answer?  A 
Yes,  sir. 

Q  To  Mr.  Bress  and  Mr.  O’Donoghue?  A  I  believe 
so,  sir. 

MR.  GALIHER:  Thank  vou.  That  is  all,  sir. 

MR.  WARNER:  I  move  those  last  questions  be 
stricken.  Certainly,  I  don’t  know  for  what  purpose  they 
were  introduced  by  Mr.  Galiher. 

They  don’t  impeach  the  witness. 
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Were  they  introduced  for  refreshing  his  recollection, 
or  what? 

4319  THE  COURT:  I  will  strike  them  out. 

•  *  *  * 

4321  THE  COURT:  Come  to  the  bench.  Bring  that 
manual  with  you,  Mr.  Bress. 

(At  the  bench:) 

THE  COURT:  I  want  to  see  the  manual  with  refer¬ 
ence  to  clearance  to  land.  I  haven’t  seen  this  or  had 
opportunity  to  study  it. 

MR.  BRESS:  I  am  pretty  familiar  with  it,  Your 
Honor. 

THE  COURT:  Well,  this  is  the  thing  that  bothers 
me:  Whether  or  not  these  so-called  standard  phraseolo¬ 
gies  are  words  of  art,  have  some  particular  magic  ap¬ 
plied  to  them,  or  merely  are  guides,  that  is,  suggested 
for  use  under  the  circumstances.  That  is  No.  1. 

I  conclude,  without  ruling,  not  knowing  what  the  situ¬ 
ation  is,  that  they  are  not  words  of  art,  that  it 

4322  is  suggested  they  be  used  under  most  circumstances 
in  order  to  achieve  a  certain  regularity  and  nor¬ 
mality,  and  also  to  achieve  a  certain  colloquialism  of 
patter  in  the  business,  so  to  speak,  so  that  pilots  will 
understand  what  is  meant,  like  “Roger.” 

MR.  BRESS:  It  expressly  says  to  avoid  misunder¬ 
standing.  That  is  one  part  of  it.  It  also  says  the 
standard  language  must  be  used,  and  it  also  says,  that  it 
is  not  to  be  substituted  by  other  language  but  can  be 
supplemented  by  other  language. 

THE  COURT :  That  comes  down  to  what  I  am  talking 
about. 

You  are  saying  that  they  are  words  of  art;  they  must 
be  used. 

MR.  BRESS :  Yes. 

THE  COURT:  However,  in  the  foreword  it  says: 
These  procedures  are  to  be  observed  by  air  traffic  con- 
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trol  personnel  of  Air  Force,  Navy,  CAA,  and  other  civil 
air  traffic  control  agencies.  However,  instances  will  arise 
where  air  traffic  can  be  controlled  more  efficiently  and 
safely  by  deviation  from  these  standards.  In  such  cases, 
controllers  on  duty  are  expected  to  use  their  best  judg¬ 
ment. 

Let  us  get  down  to  the  one  in  question. 

MR.  BRESS:  Page  72  is  the  one,  I  think. 

THE  COURT:  Page  72? 

MR.  BRESS :  Standard  phraseology  for  making  a 
short  approach. 

4323  THE  COURT:  No,  I  want  clearance  to  land. 
I  am  not  concerned  with  this  so  much  now. 

MR.  GALIHER:  Page  65,  3.4110. 

THE  COURT:  Apparently  this  wasn’t  given  short 
approach  clearance  to  land,  so  therefore  I  am  concerned 
not  with  what  was  not  given  but  with  what  Avas  given. 

MR.  BRESS:  Clearance  to  land  means  clearance  to 
land. 

THE  COURT:  Clearance  to  enter  the  traffic  pattern 
is  issued  to  a  pilot — this  is  3.4110 — clearance  to  enter 
traffic  pattern  is  issued  to  a  pilot  whenever  it  is  desired 
that  the  aircraft  approach  the  landing  area  in  accordance 
with  current  traffic  pattern.  If  clearance  to  enter  traffic 
pattern  is  not  appropriate  for  the  existing  traffic,  condi¬ 
tions,  alternate  clearance  such  as  cleared  to  land,  or 
cleared  to,  specified  holding  points,  may  be  issued:  at  the 
discretion  of  the  controller. 

Now,  3.4111.  Clearance  to  enter  traffic  pattern  should 
not  be  confused  with  the  clearance  to  land  since  the  for¬ 
mer  is  issued  when  the  aircraft  is  some  distance  from  the 
field  and  traffic  conditions  will  not  permit  the  issuance  of 
a  landing  clearance. 

Now,  the  point  I  want  to  make  is  this:  Of  course,  the 
efficacy,  the  legal  efficacy  or  effect  of  the  regulation  is 
a  question  of  law,  primarily.  That  is  No.  1. 
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MR.  BRESS :  These  are  not  regulations.  These 

4324  are  instructions  from  CAA  to  its  personnel.  These 
are  not  regulations. 

THE  COURT:  What  I  was  thinking  about  is  regula¬ 
tion.  There  is  no  question  about  that. 

Now,  with  reference  to  what  is  meant  by  clearance  to 
land,  we  have  the  testimony  of  the  air  controller,  that  is, 
— who  was  that? 

MR.  BRESS:  Stock. 

THE  COURT:  Mr.  Stock. 

MR.  GALIHER:  Union  and  Stock. 

MR.  BRESS:  The  people  who  are  the  ones  charged 
with  the  conduct. 

THE  COURT:  Now,  I  think  if  it  comes  to  a  question 
of  usage,  and  apparently  it  is  resolving  itself  in  that 
way,  and  the  case  goes  to  the  jury,  I  think  I  should  let  the 
jury  have  the  whole  picture. 

If  there  is  testimony  to  be  offered  by  the  plaintiff  or 
the  defendant  Bridoux  with  reference  to  what  others  who 
have  used  the  airport  mean  by  that,  I  will  admit  it. 

MR.  BRESS :  I  had  Lieutenant  Shaw  here  almost  two 
months  ago  and  asked  that  question  of  him,  and  I  made 
a  proffer  at  that  time,  I  believe,  and  I  informed  Your 
Honor  that  it  will  be  difficult  to  bring  Lieutenant  Shaw 
back. 

Now,  I  wdll  try. 

THE  COURT :  You  may  be  able  to  get  a  stipu- 

4325  lation  as  to  that? 

MR.  WARNER:  Is  this  a  change  in  the  Cap¬ 
tain  Parkinson  ruling? 

THE  COURT:  I  thought  you  could  probably  conclude 
this  so  you  notice  how  guarded  I  am. 

MR.  BRESS:  Will  Eastern  have  Captain  Parkinson 
here?  Otherwise,  we  will  go  to  New  York  and  take  his 
deposition. 

THE  COURT:  You  are  not  going  to  New  York. 
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MR.  GALIHER:  Captain  Parkinson  was  here.  He 
was  told  to  go  back,  and  the  last  we  heard,  he  was  going 
to  take  a  flight  out  of  New  York  for  Puerto  Rico. ; 

MR.  BRESS:  We  never  knew  that. 

MR.  GALIHER:  Mr.  Warner  asked  me  to  have  him 
here  yesterday  morning,  and  I  said  he  would  be  here 
when  he  started  his  case. 


MR.  BRESS:  Did  you  know  that? 

MR.  GALIRyR:  And  he  asked  me  if  he  could  talk 
with  him,  and  1  said  no. 


THE  COURT:  He  has  gone  to  Puerto  Rico. 


He  ds 


not  going  to  spend  the  rest  of  the  winter  there.  He  will 


be  back. 


MR.  AHERNE :  Yes. 

THE  COURT:  When  will  he  be  back? 
MR.  AHERNE:  We  don’t  know. 


THE  COURT:  Well,  if  you  haven’t  Captain  Parkin¬ 
son,  you  can  get  somebody  else. 

4326  MR.  BRESS :  He  has  already  testified  about 
the  situation. 


THE  COURT:  If  he  has  already  testified,  you  get 
his  testimony. 

MR.  BRESS:  We  will  stipulate  on  the  CAB  testimony. 
MR.  WARNER:  We  will  stipulate. 

MR.  BRESS:  He  is  the  first  pilot  of  Eastern  Adr 
Lines.  We  will  stipulate  what  he  testified  to  before  the 
CAB. 


MR.  GALIHER:  We  would  like  to  find  out  where  he 


is-  ; 

MR.  BRESS:  Can  we  leave  it  this  way:  That  if  you 
are  not  going  to  produce  him  viva  voce,  we  can  use  his 
testimony? 

MR.  GALIHER:  No,  you  may  not  assume  that. 

THE  COURT :  Let  us  relax  now. 

Well,  will  we  be  out  of  this  by  next  week? 
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MR.  BRESS:  We  believe  the  testimony  would  be 
completed  by  tomorrow,  and  we  would  spend  the  rest 
of  the  week  on  instructions. 

MR.  BERNSTEIN :  Captain  Parkinson  can  come  from 
Puerto  Rico  in  seven  or  eight  hours  by  Eastern  Air 
Lines. 

MR.  AHERNE:  If  these  gentlemen  have  proof  that 
they  wish  to  offer  as  to  the  extent  of  custom,  why  don’t 
they  offer  it? 

MR.  BRESS :  We  didn’t  offer  evidence  of  custom. 

THE  COURT:  Let  us  get  it  down  to  this  posture.  As 
it  stands  now,  there  is  evidence  of  custom  in,  and  the 
evidence  of  custom  as  used  is  by  the  individuals 
4327  charged  with  negligence,  yet  at  the  same  time  the 
individuals  charged  with  responsibility  to  enforce 
the  rules  and  regulations,  and  therefore  I  assume  that 
evidence  of  that  character,  of  the  individuals  charged  with 
responsibility  of  insisting  upon  conformity  to  the  regu¬ 
lations,  is  evidence  that  is  admissible  of  a  strongly  pro¬ 
bative  character. 

If  you  want  to  leave  it  in  that  posture,  I  am  opening 
up  the  door  because  I  feel  in  justice  that  I  should.  If 
you  have  any  evidence  to  show  contrary  as  a  fact  from 
what  these  people  say  it  is,  then  you  produce  it. 

MR.  BRESS:  Very  well. 

MR.  WARNER:  I  had  two  pilots  that  left  this  morn¬ 
ing  at  7  a.  m.  following  Your  Honor’s  ruling  yesterday. 

MR.  BRESS:  They  were  going  to  testify  directly  to 
the  opposite  of  Mr.  Stock. 

MR.  BERNSTEIN :  Is  there  any  reason  why  Captain 
Parkinson  cannot  be  brought  back  tomorrow? 

THE  COURT:  In  any  event,  I  have  opened  up  the 
door,  and  the  world  is  not  going  to  end. 

You  have  the  opportunity  and  you  can’t  say  you  didn’t 
get  it. 
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4330  MR.  BRESS:  May  we  come  to  the  bench.  Your 
Honor? 

THE  COURT :  Yes. 

(At  the  bench:) 

MR.  BRESS:  We  have  just  returned  from  a  confer¬ 
ence  in  Your  Honor’s  chambers,  of  about  half  an  hour,  at 
which  there  was  no  reporter  and  at  which  Your  Honor 
indicated  the  ruling  he  is  going  to  make  with  respect  to 
the  progress  of  the  case  today.  I  would  like  to  have 
that  on  the  record,  and  if  I  am  incorrect,  I  would  like 
my  statement  to  be  corrected. 

THE  COURT:  Suppose  I  state  what  I  intend  to  do. 

MR.  BRESS :  Yes,  sir. 

THE  COURT:  The  matter  in  controversy  now  comes 
down  to  this,  as  to  what  is  meant  by  the  expression  in 
that  official  manual  promulgated  by  the  Civil  Aeronautics 
Administrator,  page  65,  3.4110,  namely,  “Cleared  to  land.” 

The  rule,  in  the  aggregate,  reads  as  follows: 

“The  clearance  to  enter  traffic  pattern  is  issued  to  a 
pilot  whenever  it  is  desired  that  the  aircraft  approach 
the  landing  area  in  accordance  with  current  traffic  pat¬ 
terns.  If  clearance  to  enter  traffic  pattern  is  not 

4331  appropriate  for  the  existing  traffic  conditions,  al¬ 
ternate  clearance  such  as  ‘CLEARED  TO  LAND,’ 

or  ‘CLEARED  TO  (specified  holding  point),  ’  may  be 
issued  at  the  discretion  of  the  controller.” 

It  is  the  Court’s  ruling  that  since  this  expression  has 
become  controversial,  the  only  person  competent  to  tes¬ 
tify  as  to  its  meaning  would  be  and  is — what  is  this 
man,  again? 

MR.  ATTERNE:  Mr.  Rentzel. 

THE  COURT:  Mr.  Rentzel,  who  on  the  date  in  ques¬ 
tion,  namely,  November  1,  1949,  was  what? 

MR.  GALITTER:  Administrator  of  the  Civil  Aeronau¬ 
tics  Administration. 

THE  COURT:  The  legend  in  the  front  of  the  manual 


/ 
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indicating  that  it  is  a  publication  of  the  Department  of 
Commerce,  Civil  Aeronautics  Administration,  Washing¬ 
ton,  and  addressed  to  all  holders  of  manual  of  operations 
“Procedures  for  the  control  of  air  traffic”  (ANC). 

“Subject:  Revision  No.  1  to  ANC — effective  May  1, 
1948.” 

And  there  has  been  no  showing  before  me  that  there 
has  been  any  subsequent  revision  or  any  subsequent  reis¬ 
suance  of  the  manual  in  question.  So  therefore  I  con¬ 
clude,  in  the  absence  of  proof  to  the  contrary,  that  this 
particular  manual  was  in  effect  on  November  1, 
4332  1949.  The  forward  in  the  same  indicates  that — 
“This  manual  of  air  traffic  control  procedures 
has  been  officially  adopted  by  the  United  States  Air 
Force,  the  United  States  Navy  Department,  the  United 
States  Coast  Guard,  and  the  Civil  Aeronautics  Adminis¬ 
tration,  to  standardize  the  operation  of  the  air  traffic 
control  services.” 

I  interpret  this  to  mean  that  that  means  the  air  traffic 
control  services  of  the  respective  jurisdictions  are  the 
United  States  Navy  Department,  the  field  in  the  Wash¬ 
ington  area  being  at  Anacostia;  Bolling,  the  official  field 
of  the  United  States  Air  Force,  and  the  Washington 
Rirport  being  the  field  with  which  the  Civil  Aeronautics 
Administration  is  primarily  and  only  concerned  with. 

All  right. 

MR.  BRESS:  The  position  of  the  plaintiffs  is  that 
the  language  of  the  particular  section  of  this  manual  to 
which  the  Court  has  referred,  winch  is  not  a  regulation 
and  winch  has  no  binding  effect  as  such,  has  never  been 
promulgated  as  a  regulation  and  never  published  as  re¬ 
quired  by  law,  is  a  rule  winch  is  not  even  pertinent  to 
the  case.  By  its  very  language,  it  relates  only  to  situa¬ 
tions  vrhere  a  plane  has  not  been  cleared  to  enter  a  traffic 
pattern,  and  therefore  it  can  have  no  relevance  here. 
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Secondly,  that  the  Administrator  of  Civil  Aero- 

4333  nautics  on  November  1,  1949,  is  not  a  person  who 
should  be  permitted  to  testify  as  to  the  meaning  of 

this  rule,  not  only  because  of  its  lack  of  pertinency,  but 
because  that  is  not  the  best  evidence  of  proof  as  to  the 
meaning  of  a  “clearance  to  land.” 

Further  we  state  that  the  best  evidence  as  to  the 
meaning  of  the  words  “clearance  to  land”  is  what  “clear¬ 
ance  to  land”  means  to  pilots. 

We  have  made  an  offer  and  we  have  witnesses  here 
today,  based  on  what  the  Court  indicated  its  ruling  would 
be  yesterday.  We  have  commercial  airline  pilots  here 
today  prepared  to  testify,  and  we  make  that  proffer,  that 
a  clearance  to  land  means  only  a  clearance  to  land  in 
accordance  with  the  prescribed  pattern  as  contained  in 
the  regulations,  the  civil  air  regulations,  which  have 
been  published  and  have  the  effect  of  law. 

THE  COURT:  What  civil  air  regulations  have  the  ef¬ 
fect  of  law  with  reference  to  “clearance  to  land”? 

MR.  BRESS :  The  particular  section  is — 

MR.  BERNSTEIN:  570. 

THE  COURT:  It  uses  the  expression  “clearance  to 
land”? 

MR.  BRESS:  The  language  says  that  all  planes  ap¬ 
proaching  for  a  landing  shall  comply  with  the  traffic  pat¬ 
tern  prescribed  jointly  by  Army,  Navy  and  CAA,  and  as 
published  in  the  Airmen’s  Guide. 

4334  It  also  has  the  additional  regulation  that  a  pilot 
shall  comply  with  instructions  from  the  tower  as  to 

his  landing.  j 

Therefore  I  say  that  when  a  plane  is  cleared  to  land, 
that  plane  under  the  regulations  is  required  to  land  in 
accordance  with  the  traffic  pattern,  unless  he  is  given 
instructions  to  the  contrary  by  the  tower. 

And  any  procedure  adopted  by  Army,  Navy  and  CAA 
for  instruction  to  its  own  personnel  would  be  subordinate 
to  the  language  of  the  duly  promulgated  regulations 
which  have  the  effect  of  law. 
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THE  COURT:  The  objection  of  counsel  is  non  sequi- 
tur,  because  even  though  the  regulation  or  the  rule,  so  to 
speak,  may  as  he  says  have  been  designed  for  the  guidance 
of  personnel  of  the  Civil  Aeronautics  Authority,  it  is  a  rule 
so  designed  for  the  purpose  of  communicating  to  the  users 
of  the  Airport  what  to  do  under  certain  circumstances. 

A  further  examination  of  the  rule  indicates  that  if 
clearance  to  enter  traffic  pattern  is  not  appropriate  for 
existing  traffic  conditions,  alternate  clearance  such  as 
“cleared  to  land,”  or  “cleared  to”  a  specified  holding 
point,  as  heretofore  observed,  may  be  issued  at  the  dis¬ 
cretion  of  the  controller. 

So  the  controversy  comes  down  to  what  is  meant  by 
that  expression,  “clearance  to  land,”  “cleared  to  land,”  or 
“cleared  to  a  specific  holding  point.” 

4335  The  Court’s  ruling  is  predicated  on  a  very  simple 
observation,  that  the  best  judge  of  what  is  meant 
is  the  promulgating  authority  and  not  the  individual  to 
whom  the  rule  for  guidance  has  been  promulgated. 

MR.  WARNER:  I  would  like  to  state  the  position  of 
the  defendant  Bridoux. 

THE  COURT:  I  assume  you  adopt  his  position,  don’t 
you? 

MR.  WARNER:  Not  in  its  entirety,  Your  Honor,  no. 

My  position  is  that  where  the  Administrator  may  be 
perfectly  qualified  to  tell  us  what  he  things  “clear  to 
land”  moans,  I  feel  that  the  pilots  receiving  that  informa¬ 
tion  are  equally  qualified  to  say  what  it  means  to  them  in 
their  daily  operation  of  aircraft  in  and  out  of  a  given  air¬ 
port.  And  I  respectfully  request  permission  to  introduce 
such  testimony  as  I  have. 

I  further  make  the  observation,  in  view  of  the  Court’s 
ruling,  that — 

MR.  AHERNE:  Apropos  of  Mr.  Warner’s  last  state¬ 
ment — 

MR.  WARNER:  May  I  finish,  Mr.  Aherne? 
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MR.  AHERNE:  Oh,  I  am  very  sorry.  I  thought  you 
had  finished. 

MR.  WARNER:  I  further  with  to  state,  in  view  of 
the  Court’s  ruling  that  Captain  Parkinson  could  not 
testify,  as  the  tender  of  Captain  Parkinson  was  made  by 
the  defendant  Eastern  Air  Lines,  in  the  defendant 
4336  Bridoux’s  cross  examination  of  Mr.  Union,  I  re¬ 
spectfully  request  the  Court  to  advise  the  jury 
that  he  has  not  been  called  because  of  the  Court’s  ruling, 
or,  in  the  alternate,  to  allow  me  to  so  advise  the  jury 
for  my  reason  for  not  producing  Captain  Parkinson  as  a 
witness. 

THE  COURT:  The  proffer  made  falls,  and  is  ruled 
against,  for  the  same  reason  as  indicated  in  the  disposi¬ 
tion  of  the  objection  raised  by  Mr.  Bress  as  far  as  Cap¬ 
tain  Parkinson  is  concerned.  And  as  to  any  reference  to 
his  lack  of  presence  to  the  jury,  it  is  a  matter  de  mini¬ 
mis;  it  is  certainly  of  no  import.  i 

MR.  BRESS :  The  proffer  which  I  made  as  to  the  testi¬ 
mony  of  airline  pilots  which  I  have  called  today  and 
which  I  mentioned  to  Your  Honor  in  the  previous  state¬ 
ment  a  few  minutes  ago,  Your  Honor  did  not  refer  to  in 
your  ruling.  I  take  it  that  that  proffer  is  refused. 

THE  COURT:  The  proffer  of  the  airline  pilots  as  to 
what  is  meant  is  of  no  moment,  for  the  reason  indicated. 

MR.  AHERNE :  Your  Honor,  may  I  say  that  Eastern 
has  quite  a  few  hundred  pilots  who  could  be  called,  and  if 
this  is  to  be  a  question  of  how  many  pilots  will  testify 
on  each  point,  that  could  lead  this  trial  into  intermin- 
ability. 

THE  COURT:  You  would  find,  if  pilot  A  would  tes¬ 
tify  one  way  and  pilot  B  another,  we  would  soon  get 
through  not  only  our  own  Air  Force  but  that  of  other 
countries  as  well. 

*  •  •  # 
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4337  Dallas  William  Rentzel, 

called  as  a  witness  by  the  Court  and  being  first  duly 
sworn,  was  examined  and  testified  as  follows : 

Direct  Examination 
BY  THE  COURT : 

Q  Now  for  the  record,  sir,  what  is  your  full  name? 
A  My  name  is  Dallas  William  Rentzel. 

Q  YY>ur  address  is  what?  A  2407  First  National 
Building,  Oklahoma  City. 

Q  And  you  are  presently  employed  in  what  line 

4338  of  business?  A  I  am  president  of  two  trucking 
companies,  the  Auto  Transportation,  Incorporated, 

and  Texas  Auto  Transportation,  Incorporated. 

Q  And  what  was  your  employment  on  November  1, 
1949?  A  I  was  the  Administrator  of  Civil  Aeronautics 
on  that  date,  Your  Honor. 

Q  And  when  you  say  the  Administrator  of  Civil  Aero¬ 
nautics  on  that  date,  you  mean  the  Administrator  of  Civil 
Aeronautics  country*- wide — all  over  the  country?  A  That 
is  correct,  sir,  of  the  Civil  Aeronautics  Administration. 

Q  And  how*  long  had  you  been  serving  in  that  capacity 
up  to  that  date?  A  From  June  1,  1948. 

Q  And  what  had  been  your  experience  with  aeronau¬ 
tics  up  to  the  assumption  of  that  position  on  June  1, 
1948?  A  I  had  been  associated  with  American  Airlines, 
Incorporated,  from  1931  until  1943,  as  director  of  com¬ 
munications. 

I  had  been  president  of  Aeronautical  Radio,  Incorpo¬ 
rated,  from  1943  until  194S,  until  my  appointment. 

Q  Are  you  or  had  you  been  at  any  time  during  vour 
career  a  pilot?  A  I  have  been  a  licensed  pilot, 

4339  Your  Honor,  since  July  8,  1935.  I  believe  that  is 
the  correct  date. 
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Q  On  November  1,  1949,  in  your  capacity  as  Civil 
Aeronautics  Administrator,  I  show  you  what  will  be 
marked  for  the  record — gentlemen — as  the  Court’s  Ex¬ 
hibit  No.  1,  what  purports  to  be  a  publication,  “Depart¬ 
ment  of  Commerce,  Civil  Aeronautics  Administration, 
Washington,”  of  a  manual  of  air  traffic  operation  proce¬ 
dures  for  the  control  of  air  traffic,  promulgated  presum¬ 
ably  under  your  jurisdiction,  just  a  month  before  your 
jurisdiction,  May  1,  1948,  which  appears  to  be — and  I 
have  no  suggestion  to  the  contrary — the  manual  in  effect 
on  November  1,  1949. 

Are  you  familiar  with  that  manual,  sir?  A  Yes,  sir, 
to  a  great  degree. 

(The  ANC  manual  vras  marked  for  identification  as 
Court’s  Exhibit  No.  1.) 

BY  THE  COURT: 

Q  That  was  the  operating  manual  in  force  at  the  date 
in  question  and  under  your  administration  on  that  date  in 
question?  A  That  is  correct. 

Q  If  you  will  turn  to  page  65  of  that  manual,  you 
mil  find  a  rule;  I  think  the  number  is  3.1140 — is j  that  it? 
A  I  believe  it  is  3.4110. 

4340  Q  Then  I  got  it  reversed.  Will  you  rfead  that 
rule,  sir?  A  Yes,  sir — 

“The  clearance  to  enter  traffic  pattern  is  issued  to  a 
pilot  whenever  it  is  desired  that  the  aircraft  approach 
the  landing  area  in  accordance  with  current  traffic  pat¬ 
terns.  If  clearance  to  enter  traffic  pattern  is  not  appro¬ 
priate  for  the  existing  traffic  conditions,  alternate  clear¬ 
ance  such  as  ‘CLEARED  TO  LAND,’  or  ‘CLEARED  TO 
(specified  holding  point),’  may  be  issued  at  the  discretion 
of  the  controller.” 

Q  Now"  Avith  respect  to  the  alternate  instruction, 
“cleared  to  land,”  can  you  tell  us  what  that  meafis,  from 
the  standpoint  of  the  Administrator  of  Civil  Aeronautics 
on  that  date,  which  you  w-ere,  November  1, 1949? 
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MR.  BRESS:  Your  Honor  would  prefer  that  any  ob¬ 
jections  for  the  record  not  be  made  during  the  Court’s 
examination? 

THE  COURT:  That  is  right 

THE  WITNESS :  The  clearance  to  landy  Your  Honor, 
is  intended  to  give  the  pilot  an  authority  to  exercise  his 
judgment  in  the  operation  of  the  aircraft  to  proceed  with 
a  landing  in  accordance  with,  of  course,  the  limitations 
of  the  aircraft  and  standard  approach  procedures. 

By  that  I  mean  that  when  a  plane  is  cleared  to  land, 
he  has  been  cleared  by  the  control  tower  and  is  not  re¬ 
quired  to  report  again,  but  to  proceed  with  a  nor- 

4341  mal  landing  on  the  runway  designated  by  the  tower. 

BY  THE  COURT : 

Q  In  other  words,  it  would  be  correct  for  him  to  come 
right  in,  so  to  speak?  A  Yes,  sir. 

Q  Subject  to  any  veto  power  that  the  air  controller 
might  seek  to  invoke  at  the  last  minute?  A  Yes,  sir. 
He  of  course  continues  under  instructions,  but  he  does  not 
anticipate  that  he  will  receive  any  further  instructions 
from  the  tower,  once  he  is  cleared  to  land. 

*  •  #  m 

4342  Cross  Examination 
BY  MR.  WARNER: 

Q  Mr.  Rentzel,  I  believe  that  this  instruction  that  you 
interpreted  for  us,  the  “clear  to  land,”  was  an  alternate 
instruction.  Is  that  correct,  sir?  A  Yes,  it  is  an  al¬ 
ternate  to  the  extent  that  it  permits  the  pilot  to  exercise 
his  judgment  in  deviating  from  an  existing  flight  pattern. 

Q  That  instruction  is  alternate  and  is  used  as  the  reg¬ 
ulation  says  here,  if  the  pilot  has  not  been  given  clear¬ 
ance  to  enter  a  traffic  pattern?  A  No. 

Q  Well,  let  us  read  it,  then.  A  It  says  that  “if 
clearance  to  enter  traffic  pattern  is  not  appropriate” — 
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Q  Let  us  read  it  from  the  beginning,  sir.  A  All 
right,  sir — 

“The  clearance  to  enter  traffic  pattern  is  issued  to  a 
pilot  whenever  it  is  desired  that  the  aircraft  approach 
the  landing  area  in  accordance  with  current  traffic  pat¬ 
terns.” 

Q  Excuse  me.  Can  we  stop  right  there  for  a  moment? 
A  Yes. 

Q  That  means  when  a  pilot  is  given  a  clearance  to 
enter  a  traffic  pattern,  he  is  supposed  to  follow  that 

4343  traffic  pattern?  A  Yes;  that  is  right. 

Q  If  an  occasion  arises  where  you  don’t  clear  a 
pilot  on  a  plane  to  enter  the  traffic  pattern,  then  you  go 
on  with  this  next  part  you  read?  A  Well,  I  think  that 
is  a  further  instruction — clearance  to  land — 

“If  clearance  to  enter  traffic  pattern  is  not  appro¬ 
priate” — 

Q  Excuse  me.  Can  we  stop  right  there?  What  does 
that  mean? — “If  clearance  to  enter  traffic  pattern  is  not 
appropriate”?  A  It  means  that  some  other  instruction 
is  going  to  be  issued. 

Q  In  other  words,  that  is  -when  this  other  instruction 
that  you  talk  about  comes  into  being,  is  it  not?  A  Yes. 

Q  If  he  has  not  received  instruction  to  enter  traffic 
pattern?  A  Well,  I  also — 

Q  Isn’t  that  what — 

MR.  GALIHER:  Will  you  permit  him  to  please  an¬ 
swer,  Mr.  Warner?  You  are  cutting  him  off. 

MR.  WARNER :  Excuse  me,  Mr.  G-aliher. 

THE  WITNESS:  I  also  wanted  to  add,  Mr. 

4344  Warner,  that  clearance  to  enter  traffic  pattern  is 
an  authority  and  in  most  instances  is  added  to  the 

clearance  to  land,  at  some  point  in  the  traffic  pattern. 
That  is  what  I  was  trying  to  explain. 

•  *  *  • 
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BY  MR  BRESS: 

Q  Mr.  Rentzel,  you  had  nothing  to  do  with  the  pro¬ 
mulgation  of  this  manual?  A  No,  sir.  That  was  pro¬ 
mulgated  one  month  prior  to  my  being  sworn  in  as  Ad¬ 
ministrator. 

Q  And  was  made  effective  on  May  1,  1948,  and  you 
didn’t  come  with  the  Civil  Aeronautics  Administration 
until  June  of  1948?  A  June  1,  yes — exactly  one  month 
later. 

Q  And  this  was  promulgated  by  Army,  Navy,  Coast 
Guard  and  Civil  Aeronautics  Administration  for  the  pur¬ 
pose  of  having  a  standardized  system  of  procedures  for 
the  instruction  of  air  traffic  controllers?  A  Yes. 

Q  Is  that  correct?  A  Yes,  sir. 

Q  When  this  manual  states  that  the  purpose  of — 

Let  me  ask  you,  have  you  ever  read  the  manual? 
4345  A  Yes,  I  have  read  it  several  times. 

Q  What  was  the  occasion  of  your  reading  it? 

THE  COURT :  It  doesn’t  make  any  difference. 

You  don’t  have  to  answer  that  question.  You  vrere 
Civil  Aeronautics  Administrator,  and  I  assume  you  took 
some  interest  in  your  responsibilities. 

MR.  BRESS :  I  understand  the  job  of  the  Civil 
Aeronautics  Administrator  is  to  administrate. 

THE  COURT :  I  don’t  think  that  is  a  proper  question, 
Mr.  Bress. 

MR.  BRESS:  Verv  well. 

BY  MR.  BRESS : 

Q  You  never  worked  in  a  control  tower,  did  you?  A 
No. 

Q  You  hold  no  certificate  qualifying  you  as  a  control 
tovrer  operator?  A  No,  sir. 

Q  Have  you  ever  taken  any  examination  or  pursued 
any  courses  studying  the  problems  of  control  tovrer 
work?  A  No,  I  have  never  taken  any  examination  for  it. 

Q  You  have  learned,  then,  by  reason  of  your  position, 
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that  these  procedures  were  made  uniform  for  the  purpose 
of  avoiding  misunderstandings,  and  for  safety  purposes? 
Is  that  correct?  A  Yes,  tha$  was  the  purpose  of 

4346  all  procedures  and  regulations. 

Q  And  each  of  these  procedures  is  predicated 
primarily  on  the  purpose  of  expediting  and  safely  mov¬ 
ing  traffic?  A  Both,  and  I  emphasize  “both.” 

Q  Expediting  and  safety.  A  Right. 

Q  And  this  manual  contains  certain  sections  relating 
to  standard  phraseologies,  which  the  tower  control  opera¬ 
tors  are  required  to  use.  Have  you  read  those  sections? 
A  I  am  sure  I  have. 

THE  COURT:  We  are  not  concerned  with  those,  are 
we?  This  witness  has  only  been  called  for  one  purpose, 
to  explain,  if  he  can  explain,  what  is  meant  by  clearance 
to  land. 

BY  MR.  BRESS : 

Q  Is  that  the  only  paragraph  of  this  manual  of  pro¬ 
cedures  that  you  have  read? 

THE  COURT:  That  is  the  only  paragraph  I  have 
asked  him  to  read. 

MR.  BRESS :  If  the  Court  pleases,  I  think  it  relevant 
to  find  out  whether  or  not  his  familiarity  with  these  pro¬ 
cedures  is  limited  to  the  one  paragraph  about;  which 
Your  Honor  inquired. 

THE  COURT:  I  am  not  going  to  go  into  this  man’s 
competency  as  Civil  Aeronautics  Administrator.  He  was 
appointed  as  such  and  presumably  was  competent — 

4347  and  that  is  a  tangential  issue  and  we  are  not  going 
into  it. 

MR.  BRESS:  I  am  not — 

THE  COURT:  For  example,  when  you  go  into  the  fa¬ 
miliarity  with  the  manual,  if  I  were  the  Attorney  General, 
I  wouldn’t  be  familiar  with  every  law  in  the  country. 

MR.  BRESS:  That  is  correct,  sir.  But  he  is  brought 
here  and  is  testifying  about  his  familiarity,  and  not  only 
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liis  familiarity  with  this  manual,  but  how  to  interpret  a 
particular  section.  And  I  want  to  find  out  whether  or  not 
he  is  familiar  with  any  other  section  of  the  manual. 

THE  COURT:  My  point  is,  we  are  not  concerned 
with  any  other  section.  He  has  been  proffered  as  a  wit¬ 
ness  with  reference  to  what  is  meant  by  a  particular 
section  of  the  rule  in  question,  and  anything  else  might 
either  show  his  knowledge  or  ignorance;  but  it  is  imma¬ 
terial. 

MR.  BRESS:  I  believe  his  knowledge  or  ignorance  is 
relevant,  Your  Honor. 

THE  COURT :  Excluded. 

BY  MR.  BRESS: 

Q  This  paragraph  or  subparagraph  about  which  you 
have  been  interrogated  by  the  Court  is  paragraph  3.4110, 
which  is  only  a  subparagraph  of  paragraph  3.41.  That  is 
the  fonnat  of  this  manual.  The  first  paragraph  is  3.41, 
and  all  later  paragraphs  carry  additional  digits  after  the 
“41.”  That  is  why  this  is  4110. 

4348  The  paragraph  of  which  this  particular  subpara¬ 
graph  is  a  part,  is  entitled — if  you  will  look  at  it 
there,  Mr.  Rentzel,  on  page  64 — “Standard  Phraseologies 
for  Traffic  Clearances.”  A  Yes,  sir. 

Q  Now  you  will  note,  also,  that  the  paragraph  3.411 
deals  with  the  language  to  be  used — 

THE  COURT:  Now,  of  course,  that  is  going  into  the 
matter  I  prohibited  inquiry  with  respect  to.  Let  us  get 
this  thing  in  proper  focus,  as  I  see  it,  so  there  will  be 
no  misunderstanding. 

Captain  Bridoux  testified  that  “clearance  to  land”  to 
him  meant  one  thing.  The  tower  people  have  testified 
with  reference  to  clearance  to  land  being  given  the  DC-4. 
That  is  a  controversial  question  of  fact.  And  the  only 
thing  we  are  concerned  with  is  who  can  throw  any  light 
on  it. 
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So  therefore,  in  order  to  resolve  it  in  its  present  state, 
so  that  the  jury  and  counsel  will  be  informed,  and  the 
Court  also,  I  have  called  this  gentleman,  who  was  the 
Civil  Aeronautics  Administrator  on  that  date. 

The  question  has  been  asked  with  reference  to  what  is 
meant  by  standard  phraseology,  whether  you  should  use 
the  particular  wording  of  art.  I  didn’t  ask  him  anything 
about  that,  and  I  am  not  going  to  ask  him  anything  about 
that.  It  is  immaterial.  We  are  only  concerned 

4349  with  one  thing,  and  we  will  keep  our  eye  on  the 
ball,  now. 

MR.  BRESS:  Your  Honor  doesn’t  mean  to  state  that 
this  man  was  produced  in  court  at  the  request  of  Your 
Honor?  He  was  produced — 

THE  COURT:  If  he  hadn’t  been,  I  would  haVe  called 
him. 

BY  MR.  BRESS: 

Q  Now,  Mr.  Rentzel,  the  particular  paragraph  which 
the  Court  has  inquired  about  consists  of  two  sentences. 
Is  that  correct,  sir?  A  That  is  correct. 

Q  And  the  first  sentence  deals  with  what  happens, 
what  is  to  be  done,  when  the  tower  desires  that  the  air¬ 
craft  approach  the  landing  area  in  accordance  with  cur¬ 
rent  traffic  patterns?  A  Yes,  sir. 

Q  That  means,  does  it  not,  that  if  a  plane  is  at  Belts- 
ville,  and  reports  in  to  the  tower  and  requests  landing 
instructions,  and  is  given  clearance  to  enter  the  left  traf¬ 
fic  pattern  for  runway  3,  then  that  first  sentence,  which 
we  have  just  read,  is  the  operative  sentence  which  au¬ 
thorizes  the  controller  to  do  that?  A  Yes. 

Q  Is  that  correct?  A  That  is  correct,  Sir. 

4350  Q  The  second  sentence,  then,  deals  with  a  situa¬ 
tion  different  from  the  first  sentence  does  it  not? 

A  It  says  so,  very  clearly. 

Q  That  “if  clearance  to  enter  traffic  pattern  is  not 
appropriate,”  that  is,  in  a  situation  where  a  clearance  to 


2036  A 


enter  the  traffic  pattern  is  not  given,  because  it  is  not 
appropriate,  then  the  tower  may  tell  a  plane  that  he  is 
cleared  to  land,  in  the  exercise  of  the  discretion  of  the 
tower?  A  Or  cleared  to  other  specified  holding  point. 

Q  Or  cleared  to  another  place.  All  right. 

Now,  if  a  plane  comes  in  in  accordance  with  the  first 
sentence,  that  is,  he  is  cleared  into  the  pattern,  it  is  your 
understanding  that  that  plane  is  required  to  follow  the 
prescribed  pattern  as  published  by  your  agency  in  the 
Airmen’s  Guide  for  the  particular  airport?  A  Yes,  sir. 

Q  Is  that  correct?  A  That  is  right. 

Q  And  that  pattern  must  be  followed,  unless  an  in¬ 
struction  to  the  contrary  is  given  by  the  tower?  A  That 
is  correct. 

Q  Now,  when  the  plane  comes  in  and  enters  and  is 
flying  in  the  pattern,  so  long  as  he  has  not  received  a 
clearance  to  land,  he  must  continue  in  the  pattern 
4351  until  he  gets  the  clearance  to  land?  A  That  is 
exactly  right. 

Q  And  while  flying  in  the  pattern,  when  he  gets  the 
clearance  to  land,  then  he  must  land  in  accordance  with 
the  prescribed  landing  pattern  for  that  strip.  Is  that 
correct?  A  That  part  is  not  exactly  correct,  because 
when  he  gets  a  clearance  to  land,  he  has  been  cleared  to 
put  his  airplane  in  the  position  to  make  the  best  ap¬ 
proach  for  that  aircraft.  And  obviously,  by  the  wording 
of  this  paragraph,  that  is  an  alternate  clearance,  and 
gives  him  the  right  to  exercise  his  best  judgment,  as  he 
must  do,  to  make  an  appropriate  landing  for  that  par¬ 
ticular  runway. 

Q  But  that  second  sentence,  though,  deals  with  a 
situation  where  a  clearance  to  enter  the  traffic  pattern  has 
not  been  given  because  it  is  not  appropriate;  and  I  am 
referring  to  a  situation  where  clearance  to  enter  the 
traffic  pattern  was  given,  because  it  was  appropriate. 
A  But  I  believe,  Mr.  Bress,  if  you  will  read  the 
rest  of  it — 
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“If  clearance  to  enter  traffic  pattern  is  not  appro¬ 
priate  for  the  existing  traffic  conditions,  alternate  clear¬ 
ance” — 
can  be  given. 

Q  Yes;  but  I  am  not  speaking  of  an  alternate 

4352  clearance.  I  am  speaking  of  an  additional  clear¬ 
ance.  A  That  is  an  additional  clearance.  “Cleared 

to  land”  is  additional  to  “enter  into  the  traffic  pattern,” 
because  at  a  controlled  airport  at  any  point  on  the  traffic 
pattern,  the  tower  is  authorized  to  deviate  from  the  traffic 
pattern  and  is  authorized  to  issue  an  additional  instruc¬ 
tion. 

Q  Yes.  And  the  authority  of  the  tower  to  give  addi¬ 
tional  instructions  to  deviate  from  the  pattern  is,  if  a 
plane  is  on  downwind  leg,  is  to  use  the  language  shown 
on  page  72 — if  you  will  turn — the  second  full  paragraph 
on  that  page. 

Do  you  have  72?  A  Yes. 

Q  (Reading:)  “Whenever  it  is  desired  that  th6  pilot 
shorten  the  downwind  leg,  the  following  phraseology  will 
be  used: 

“Make  short  approach.” 

Are  you  aw^are  of  that? 

MR.  GALIHER:  If  Your  Honor  please,  I  object  to 
that. 

THE  COURT:  Well? 

MR.  BRESS :  It  is  part  of  the  same  paragraph,  Your 
Honor — 3.41 — part  of  the  same  section. 

THE  COURT:  I  merely  repeat,  however,  we  are  only 
concerned  with  what  is  meant  by  the  expression  “cleared 
to  land.” 

4353  He  may  answer  it. 

BY  MR.  BRESS: 

Q  You  may  answer.  Is  that  the  prescribed  standard 
phraseology  for  use  by  a  tow^er  when  it  is  desired  to 
authorize  a  pilot  to  shorten  the  downwind  leg?  A  Yes. 
That  is  one. 
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Q  And  are  you  familiar  with  the  same  section,  3.41 — 
on  the  same  page  you  were  on  before — the  subparagraph, 
at  the  word  “note,”  on  page  64,  between  subparagraphs 
3.4100  and  3.411? 

You  will  note  there  it  says : 

“Words  captialized  shall  be  read  as  written,  accompa¬ 
nied  by  values  required  by  words  in  parentheses.” 

And  that  the  vrords  “Make  short  approach”  are  the 
words  that  are  all  capitalized?  Is  that  correct?  A  Yes; 
that  is  one  interpretation  of  it,  in  the  sense  that  I  may 
volunteer,  Your  Honor,  this  much  information. 

THE  COURT :  Let  me  ask  you  this  question,  sir. 

THE  WITNESS :  Yes,  sir. 

THE  COURT :  Suppose  I  am  flying  a  plane  into  Wash¬ 
ington  and  I  am  on  the  downwind  leg  on  the  traffic  pat¬ 
tern,  that  is,  I  come  in  from  the  north  and  go  around  the 
Pentagon  and  then  I  am  proceeding  south  and  on  my 
downwind  leg. 

If  I  continue,  before  I  make  my  base,  in  that 
4354  pattern,  I  will  land  up  around  Alexandria,  or  the 
George  Washington  Memorial  some  place. 

But  midway  in  my  downwind  leg,  I  get  clearance  to 
land  from  the  tower. 

THE  WITNESS :  Yes,  sir. 

THE  COTOT :  What  does  that  mean,  from  your  point 
of  view? 

THE  WITNESS:  That  means,  from  my  point  of  view 
— and  I  may  speak  as  a  pilot,  in  addition — that  I  am 
authorized  to  make  an  approach  immediately,  at  my  dis¬ 
cretion  and  within  the  limits  of  my  aircraft,  in  my  judg¬ 
ment,  to  that  runway  as  specified  by  the  tower. 

•  •  •  * 

Q  Do  you  mean,  then,  that  merely  a  clearance  to  land 
requires  further  words  to  be  used  by  the  tower,  if  the 
landing  is  to  be  made  in  accordance  with  the  prescribed 
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landing  pattern?  A  Yes.  In  general,  that  is  the  prac¬ 
tice. 

Q  Then  the  landing  pattern  then  means  nothing,  from 
your  point  of  view,  as  far  as  a  required  procedure  for 
landing,  unless  the  tower  tells  you  to  follow  the  pattern? 
A  Your  Honor,  may  I  answer  this  by  adding  a 

4355  little  information? 

1  would  like  to  point  out,  Mr.  Bress,  that  an 
uncontrolled  airport  has  established  flight  paths  and  traf¬ 
fic  patterns,  for  the  purpose  of  all  aircraft  to  follow. 

On  a  controlled  airport,  by  this  manual  and  other  in¬ 
structions  issued  by  the  Administrator,  or  instructions 
contained  here,  the  controller  is  given  certain  additional 
rights  to  control  and  expedite  traffic.  He  has  to  have 
them,  or  else  we  would  not  have  a  control  tower. 

When  the  control  tower  says  “Make  short  approach,” 
he  has  a  specific  thing  in  mind — usually  the  business  of 
expediting  traffic — and  he  wants  a  positive  short  approach. 

When  he  says  “Cleared  to  land,”  he  is  giving  the  pilot 
discretion  and  is  telling  him  he  is  cleared  to  land,  and 
the  pilot  in  his  discretion  is  to  make  an  approach  on 
the  designated  runway. 

Q  That  is  the  discretion  by  a  pilot?  A  Exactly. 

Q  He  can  follow  the  pattern,  if  he  wants  to;  or  he 
can  deviate,  if  he  wants  to?  A  Exactly. 

Q  Then  the  tower  then  under  those  circumstances  at 
that  time  doesn’t  know  what  the  plane  is  going  to  do, 
whether  it  is  going  to  land  in  accordance  with  the  pattern 
or  in  some  other  way?  Is  that  correct?  A  Well, 

4356  he  certainly  has  the  obligation  to  continue  observ¬ 
ing  him,  and  if  he  has  any  further  instructions,  he 

will  issue  them. 

Q  And  if  the  pilot  knew  what  your  interpretation  of 
this  would  mean,  then  he  should  know  also  that  the;  tower 
does  not  know  what  he  is  going  to  do,  because  he  has  the 
discretion  as  to  whether  to  continue  and  land  in  accord- 
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ance  with  the  pattern,  or  make  a  turn  at  any  point  where 
he  desires  to  do  so?  A  He  has  the  discretion. 

Q  And  if  he  decides  to  make  an  election  then  you 
say  he  has  to  make  it  based  on  the  conditions  which  he 
can  then  observe?  A  Exactly — and  in  connection  with 
the  operating  characteristics  of  his  aircraft,  of  course. 

ME.  BRESS:  I  think  that  is  all. 

I  would  like  to  come  to  the  bench  with  respect  to  this 
witness’  testimony. 

THE  COURT:  If  it  is  a  matter  of  rediscussion  of 
what  has  already  been  discussed,  the  matter  has  been  dis¬ 
posed  of. 

*  •  •  • 

BY  MR.  GALIHER: 

Q  Mr.  Rentzel,  would  you  also  look  at  the  bottom  of 
65,  3.4111? 

4357  MR.  BRESS :  That  is  in  connection  with  instru¬ 
ment  flight  traffic? 

THE  COURT:  I  don’t  know  what  it  is  in  connection 
with,  because  I  haven’t  the  manual.  I  don’t  know,  gen¬ 
tlemen.  I  am  flattered  by  the  thought  that  I  do  know. 

MR.  BRESS:  I  am  perfectly  willing  that  he  be  exam¬ 
ined  on  it,  but  I  don’t  think  it  is  pertinent. 

THE  COURT:  If  wrhat  you  say  is  so,  I  don’t  think  it 
is  pertinent,  either.  Is  it  with  reference  to  instrument 
flight  rules? 

MR.  GALIHER:  It  doesn’t  say  so,  Your  Honor;  but 
maybe  I  don’t  know’  as  much  about  it  as  Mr.  Bress  does. 

MR.  BRESS:  Look  at  page  1,  the  index,  Your  Honor. 

THE  COURT:  I  am  going  to  look  at  page  65  first. 

I  think  that  ought  to  be  asked. 

MR.  GALIHER:  Yes,  sir. 

MR.  BRESS:  If  the  Court  pleases,  paragraph  2.00, 
beginning  on  page  9,  through  paragraph  2.1803,  ending 
on  page  40,  is  all  entitled  “Procedures  for  the  control  of 
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instrument  flight  rule  traffic.”  We  are  here  dealing  with 
VFR  traffic. 

THE  COURT:  Just  a  minute,  please.  I  just  looked 
at  page  65,  and  the  paragraph  that  was  called  to  my  at¬ 
tention,  I  believe,  a  very  short  regulation,  was  the  one 
immediately  below  the  one  we  have  been  discussing. 

MR.  GALIHER :  Yes,  sir. 

4358  THE  COURT:  And  if  the  one  immediately  be¬ 
low  the  paragraph  we  have  just  been  discussing 

refers  to  instrument  flight  rule,  then  certainly  the  one 
above,  unless  there  is  something  to  the  contrary,  would 
refer  to  the  same  thing. 

MR.  BRESS:  I  withdraw  my  observation  about  in¬ 
strument  flight  rule,  because  I  understood  Mr.  Galiher 
wTas  referring  to  page  25. 

THE  COURT:  No— 65. 

MR.  BRESS :  To  65,  that  does  not  apply. 

THE  COURT :  He  may  inquire. 

BY  MR.  GALIHER:  j 

Q  Mr.  Rentzel,  the  section  subsequent  to  the  one  that 
Judge  McGuire  brought  to  your  attention  is  3.4111,  which 
reads : 

“The  clearance  to  enter  traffic  pattern  should  not  be 
confused  with  the  clearance  to  land  since  the  former  is 
issued  when  the  aircraft  is  some  distance  from  the  field 
and  traffic  conditions  will  not  permit  the  issuance  of  a 
landing  clearance.” 

That  should  also  be  read,  should  it  not,  and  considered 
in  conjunction  with  the  preceding  section?  A  Yes;  it  is 
very  pertinent. 

Q  And  also  the  second  succeeding  section,  3.412,  which 
says: 

“Clearance  to  Land.  A  clearance  to  land  shall 

4359  be  in  the  following  form: 

“(1)  (Flight  identification)  \ 

“(2)  THIS  (name  of  tower)  TOWER 
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“(3)  (Position) 

“(4)  AT  (altitude) 

“(5)  CLEARED  TO  LAND 

“(6)  RUNWAY  (number  of  runway  in  use) 

“(7)  WIND  (direction  and  velocity) 

“(8)  (Any  special  information)” 

A  That  is  correct. 

Q  You  mentioned  to  Mr.  Bress  an  uncontrolled  and  a 
controlled  airfield.  Would  you  please  indicate  to  us 
exactly  what  you  mean  by  that?  A  An  uncontrolled  air¬ 
port  is  one  in  which  we  do  not  have  any  traffic  control 
facilities,  either  by  radio  or  by  light  signals.  At  an  un¬ 
controlled  airport  it  is  required  that  their  established 
flight  traffic  pattern  be  followed  by  all  aircraft,  because 
there  is  no  control ;  and  the  purpose  of  the  flight  pattern 
in  that  instance,  as  it  is  in  any  instance,  is  to  establish 
an  orderly  flow  of  traffic  and  provide  for  the  best  thing 
possible  to  avoid  collision. 

The  controlled  airport  is  one  at  which  we  have  suffi¬ 
cient  traffic  to  require  some  individual  on  the  ground,  by 
use  of  radio  or  light  signals,  to  give  positive  instructions 
to  land  or  to  continue  or  to  take  other  procedural 
4360  maneuvers,  in  order  to  provide  a  sufficient  distance 
between  aircraft  and  in  order  to  provide  for  the 
orderly  flow  and  expeditious  flow  of  traffic. 

Q  And  Washington  National  Airport  was  a  controlled 
airport?  A  Yes. 

•  •  *  • 

BY  MR.  WARNER : 

Q  Mr.  Rentzel,  in  answer  to  the  Court’s  question,  and 
Mr.  Bress’  question,  regarding  what  you  would  do  at  a 
certain  position,  I  believe  you  stated  that  you  as  a  pilot 
would  do  so  and  so.  Is  that  correct?  A  That  is  cor¬ 
rect. 

MR.  WARNER  :  I  move,  Your  Honor,  this  man’s  tes¬ 
timony  in  answer  to  Mr.  Bress’  questions  be  stricken,  in 
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view  of  Your  Honor’s  previous  ruling  regarding  testi¬ 
mony  of  pilots. 

THE  COURT:  That  will  be  denied.  He  isn’t ! testify¬ 
ing  as  a  pilot,  but  as  Administrator  of  Civil  Aeronautics. 

MR.  W  ARNER :  I  just  asked  him  the  question,  and  he 
said  he  was  testifying  as  a  pilot. 

THE  WITNESS:  If  I  may  answer,  Your  Honor,  I 
exercised  my  opinion. 

MR.  WARNER:  That  it  was  his  opinion  as  a  pilot. 

THE  COURT:  Well,  what  you  have  said  as  a 
4361  pilot,  we  will  strike  out.  What  you  have  said  as 
Administrator,  we  will  leave  in. 

MR.  BRESS :  Can  we  separate  those  ? 

THE  COURT :  I  don’t  think  he  said  much  as  a  pilot. 

MR.  BRESS :  I  don’t  think  he  said  anything  as  an  Ad¬ 
ministrator. 

THE  COURT:  Well,  that  is  the  difference  of  opinion. 

In  order  to  make  certain,  Mr.  Reporter,  there  will  be 
no  question  what  he  said  as  a  pilot,  we  may  go  back  over 
it  and  find  out. 

MR.  WARNER:  I  don’t  want  to  reiterate  all  this, 
Your  Honor.  I  just  understood  his  answer  to  your  ques¬ 
tion  was  as  a  pilot. 

THE  COURT:  I  don’t  remember  what  he  testified  as 
a  pilot. 

MR.  GALIHER:  At  one  point,  Your  Honor,  if  I  may 
be  of  assistance,  he  did  use  the  expression,  “if  I  may  say 
as  a  pilot,”  or  something  like  that,  in  one  instance.  And 
we  have  no  objection  to  its  going  out. 

THE  COURT:  I  will  instruct  the  jury  that  whatever 
this  gentleman  has  testified  as  a  pilot,  in  your  present 
recollection,  not  to  pay  any  attention  to  it  at  all.  He  is 
called  here  because  of  his  former  capacity  as  Adminis¬ 
trator  of  Civil  Aeronautics,  and  we  are  only  concerned 
with  his  testimony  in  that  capacity  and  in  that j  respect 
alone. 
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4362  THE  WITNESS :  Your  Honor,  I  think  I  said,  I 
believe,  “and  if  I  may  also  say  as  a  pilot.”  I  did 

not  consider  it  to  be  the  basis  of  my  answer. 

MR.  BRESS:  What  was  that? 

THE  COURT :  He  didn’t  consider  his  experience  as  a 
pilot  to  be  the  basis  of  his  answer. 

THE  WITNESS:  I  said,  Mr.  Bress,  “if  I  may  also 
add  as  a  pilot.” 

MR.  BRESS:  You  mean  that  your  experience  as  an 
Administrator  of  CAA,  beginning  in  July  or  June  of  1948, 
enables  you  to  interpret  a  prior  regulation  dealing  with 
the  function  and  the  meaning  of  clearances  to  land,  by 
reason  of  your  job  sitting  at  a  desk  at  CAA?  Is  that 
what  you  mean? 

THE  COURT :  Just  a  minute.  He  has  been  called  by 
the  Court  specifically  and  only  for  that  purpose.  Whether 
he  has  been  sitting  at  a  desk  or  walking  down  Constitu¬ 
tion  Avenue,  he  was  the  Administrator  of  Civil  Aeronau¬ 
tics.  He  is  called  in  that  capacity  and  I  asked  him  a 
question,  and  it  will  stand  in  that  way. 

MR.  BRESS :  Your  Honor,  the  fact  that — 

THE  COURT:  I  don’t  want  to  argue  the  point  any 
more.  We  are  belaboring  a  dead  horse,  as  far  as  that  is 
concerned.  He  was  called  in  that  capacity. 

MR.  BRESS:  I  would  like  to  pursue  further 

4363  examination  of  this  witness  to  ascertain  more 
clearly  than  I  have  up  to  this  point  what  portion 

of  his  interpretation  of  the  meaning  of  clearances  and 
patterns  he  learned  or  experienced  in  his  job  as  the  CAA 
Administrator,  as  distinguished  from  what  portion  of  his 
interpretation  was  learned  or  experienced  as  a  pilot. 

THE  COURT:  I  am  aassuming  he  was  appointed  by 
the  President  of  the  United  States  or  by  the  Secretary 
of  Commerce — 

Which? 

THE  WITNESS:  Sir? 


2045  A 


THE  COURT:  You  were  appointed  by  whom? 

THE  WITNESS :  By  the  President  of  the  United 
States. 

THE  COURT:  I  assume  his  ocmpetency. 

MR.  BRESS :  I  am  not  questioning  his  competency  as 
CAA  Administrator. 

THE  COURT :  I  am  assuming  you  are,  Mr.  Bress,  and 
it  won’t  do  any  good,  arguing  the  point  with  me. 

BY  MR.  WARNER : 

Q  Mr.  Rentzel,  under  your  administration  as  Adminis¬ 
trator  for  the  CAA,  you  are  familiar  with  the  code  in 
effect  and  the  federal  regulations  setting  forth  the  duties 
and  what  may  be  done  by  the  Administrator? 

THE  COURT :  Excluded. 

MR.  WARNER:  Excuse  me? 

4364  THE  COURT:  Excluded.  Immaterial. 

BY  MR.  WARNER : 


Q  Is  it  not  a  fact,  sir,  that  under  your  supervision 
a  standard  landing  and  approach  pattern  was  adopted 
for  Washington  National  Airport? 

THE  COURT:  We  are  not  concerned  with  that.  It  is 

1 

outside  the  scope  of  his  direct  examination.  Confine  your¬ 
self  on  cross  to  what  has  been  brought  out  om  direct. 
MR.  WARNER :  Your  Honor,  I  am  trying  to. 

THE  COURT:  I  don’t  want  to  hear  any  more  argu¬ 
ment  about  it. 

MR.  WARNER:  I  don’t  want  to  argue  about  it,  Your 


Honor. 


THE  COURT:  I  am  giving  you  gentlemen  consider¬ 
able  latitude. 


MR.  WARNER:  I  stopped  at  one  paragraph,  and 
other  counsel  examined  him  on  other  paragraphs. 

THE  COURT:  If  you  want  to  examine  him  on  that 
paragraph,  you  may. 

MR.  WARNER:  Then  T  respectfully  move  that  the 
examination  of  this  witness  on  any  other  paragraph  than 
he  was  examined  on  by  the  Court  will  be  stricken,  because 
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that  is  the  way  I  framed  and  conducted  my  examination. 
THE  COURT :  That  is  denied. 

MR.  WARNER:  Thank  you,  Your  Honor. 

•  •  •  • 

4365  THE  COURT :  There  is  no  question  about  that, 
is  there  ?  There  is  no  question  raised  as  to  Bridoux’ 

knowledge  of  regulations.  There  is  only  a  question  of 
negligence  on  his  part,  and  that  is  all.  His  knowledge  of 
the  regulations  is  not  in  question  here,  except  in  a  very 
remote  fashion. 

•  *  •  • 

4366  MR.  BRESS :  I  should  like,  on  the  grounds  pre¬ 
viously  stated,  at  this  time,  because  I  could  not 

object  while  the  Court  was  examining  the  witness,  to 
move  to  strike  out  this  witness’  entire  testimony. 

THE  COURT:  This  is  getting  to  a  point  of  irritation 
with  me. 

MR.  BRESS:  I  don’t  mean  to  do  that,  Your  Honor. 
THE  COURT:  But  you  have  objected  to  the  admis¬ 
sion  of  his  testimony.  We  have  had  a  discussion  with 
respect  to  it.  I  told  you  just  exactly  what  I  was  going 
to  do.  And  now  the  testimony  is  admitted,  I  can  see  out 
of  an  abundance  of  caution  you  want  to  make  absolutely 
certain  your  objection  is  on  the  record.  It  is.  You  have 
an  omnibus  objection  to  anything  I  have  done  throughout 
the  course  of  this  case — both  sides  of  this  case,  all  of  you, 
an  omnibus  objection. 

MR.  AHERNE :  I  don’t  want  that. 

THE  COURT :  You  may  have  it,  anyway. 

4371  MR.  WARNER:  Your  Honor,  the  defendant 
Bridoux  rests. 

I  have  one  or  two  matters  I  want  to  formally  offer.  I 
want  to  offer  this  chart  which  is  marked  Defendant 
Bridoux’  Exhibit  No.  13. 

Is  there  anv  objection? 

MR.  GALTHER:  No. 
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MR.  WARNER:  May  it  be  received,  Your  Honor? 

THE  DEPUTY  CLERK:  Is  it  a  chart? 

MR.  WARNER:  A  map. 

•  •  •  • 

4373  MR.  BRESS :  Your  Honor,  I  have  here  in  court 
the  first  pilot  for  one  of  our  leading  airlines  com¬ 
ing  into  Washington.  He  operates  in  and  out  of  our  air¬ 
port  every  other  day.  He  is  a  Washington  resident. 

He  will  testify  that  Mr.  Rentzel  is  all  wrong. 

THE  COURT:  Well,  now,  let  us  be  lawyer-like  in  this. 
I  can  understand  your  position,  that  presumably  you 
considered  yourself  damaged  by  Rentzel. 

MR.  BRESS :  Not  too  much. 

THE  COURT:  All  right.  But  you  are  motivated  by 
that  approach  in  your  proffer. 

But  this  is  the  point:  Suppose  I  let  this  pilot  come 
in  on  this  question,  and  then  Mr.  Warner  brings  in  Cap¬ 
tain  Parkinson,  who  is  the  mysterious  figure  Who  is 
headed  here  from  Puerto  Rico. 

And  then  Eastern  Air  Lines  comes  in,  and  \ve  are 
going  to  get  into  a  situation  where  we  will  be  here 
hearing  controversial  opinions  right  along,  and  then  you 
can  bring  in  another  pilot. 

MR.  BRESS :  Let  us  limit  the  number  each  will  bring. 

THE  COURT:  No.  If  I  have  committed  error,  there 
it  is.  As  I  told  you  the  other  day,  I  am  not  like  Lot’s 
wife.  I  don’t  look  back  and  behind. 

MR.  BRESS:  I  understand  that.  I  have  got  the  wit¬ 
ness  waiting.  He  wants  to  leave. 

4374  THE  COURT:  Tell  him  to  leave. 

MR.  BRESS:  But  my  proffer  is  already  made, 
except  that  the  jury  cannot  hear  it. 

THE  COURT:  Your  proffer  is  made  and  it  has  not 
been  accepted,  let  us  put  it  that  way.  That  is  not  quite 
the  term. 
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MR.  WARNER:  Just  so  that  I  can,  if  the  occasion 
should  arise,  read  from  that  statement  to  the  jury  in  my 
final  argument  and  trying  to  rebut  your  cross-examina¬ 
tion,  some  of  your  cross-examination,  if  there  is  any¬ 
thing  to  rebut. 

THE  COURT:  In  other  words,  you  are  offering  this 
to  substitute  for  Bridoux’  viva  voce  testimony  in  order 
to  save  time? 

MR.  WARNER:  Yes. 

THE  COURT:  We  did  go  over  it.  He  has  already 
testified  about  this  in  substance,  as  I  glanced  at  it  har- 
riedly,  in  the  interrogation  by  Mr.  Bress  when  he  was 
called  to  the  stand  for  the  plaintiff. 

4375  MR.  BRESS :  Most  of  it  has  already  been  read. 

MR.  WARNER:  Yes,  it  has. 

THE  COURT :  If  it  has  alreadv  been  read — I  have  no 
recollection  of  it — but  I  noticed  he  testified  to  substan¬ 
tially  the  same  thing,  about  getting  in  the  water  and 
trying  to  swim. 

MR.  BRESS :  That  was  made  within  a  couple  of  hours 
after  the  accident,  while  he  was  on  his  deathbed.  It  has 
a  good  deal  to  do  with  veracity. 

THE  COURT:  I  don’t  think  anybody — let  us  put  it 
this  way:  I  don’t  think  anybody  questioned  Bridoux’ 
veracity  at  all.  The  only  question  that  is  going  to  be 
resolved  in  this  case  is  whether  or  not  he  did  what  a 
prudent  man  would  have  done  under  the  circumstances, 
and  veracity  does  not  come  into  that  at  all.  He  testified 
he  was  down  below  the  airport  and  he  didn’t  see  the  DC-4. 

Now,  the  question  is:  Should  he  have  seen  the  DC-4  if 
he  looked.  It  is  the  old  case  you  have  here  of  the  street 
car — it  wasn’t  there  but  you  were  hit  by  it. 

MR.  BRESS:  I  was  going  to  argue  he  was  negligent 
in  not  seeing  it. 

THE  COURT :  That  is  right. 

I  don’t  think  it  amounts  to  anything.  I  know  your 
responsibility.  You  are  in  a  different  position  than  the 
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other  men  here,  and  for  that  reason  I  am  inclined 

4376  to  stretch  a  point  in  your  favor. 

I  don’t  think,  but  if  you  asked  my  opinion — if  I 
had  to  rule  on  it  immediately,  without  any  reference  to 
your  situation — I  would  say  it  is  immaterial. 

MR.  WARNER:  If  Your  Honor  will  recall  on  that, 
Mr.  Galiher  or  Mr.  O’Donoghue  referred  to  this  quite 
extensively  in  their  cross-examination  of  Bridoux,  and  I 
read  a  good  deal  of  it  myself  in  my  examination  of 
Bridoux  on  plaintiffs’  case. 

THE  COURT :  Let  me  ask  you  this :  Is  the  gist  of  it 
in?  Is  it  substantially  in?  I  think  it  is,  isn’t  it? 

MR.  GALIHER:  Everything  is  in,  including  being 
under  the  water. 

THE  COURT :  I  remember  him  describing  getting  out 
of  the  plane  and  being  under  water. 

MR.  GALIHER :  He  went  over  and  over  it — didn’t  you 
say  this  and  that. 

I  think  we  asked  him  practically  everything  in  there. 

MR.  WARNER:  My  only  reference  to  that  is  that  the 
statement  in  its  entire  context  has  not  gone  in.  I  am 
willing,  as  far  as  this  is  concerned,  to  omit  the  part 
about  going  under  water. 

MR.  GALIHER :  Is  there  anything  in  there  !  that  he 
has  not  already  been  asked  about? 

MR.  WARNER:  There  is  not,  I  don’t  think. 

MR.  BRESS:  It  is  Mr.  Warner’s  point  that  it 

4377  was  made  several  hours  after  the  crash  when  he 
was  on  his  deathbed. 

THE  COURT:  He  is  submitting  it  under  the  theory 
of  being  a  dying  declaration  and  he  would  not  fabricate 
a  story  at  that  time. 

MR.  GALIHER:  We  object  because  there  is  no  indi¬ 
cation  that  this  was  a  dying  declaration,  and  nobody  ever 
told  him  he  was  going  to  die. 

This  is  a  civil  case.  As  a  matter  of  fact,  if  Bridoux 
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was  interrogated  at  that  time,  they  would  not  have  if  he 
had  been  in  a  dying  condition. 

MR.  WARNER:  They  did  get  over  and  get  it  in  a 
hurry.  We  are  not  offering  it  as  a  dying  declaration  but 
as  a  statement  he  made. 

THE  COURT :  Well,  I  will  exclude  it. 

MR.  WARNER :  Let  us  finish  another  point.  My 
last  offer  is  the  statement  of  Bridoux  submitted  to  the 
CAB  in  January,  1950,  which  is  marked  Defendant 
Bridoux’  Exhibits  8  and  9  for  identification,  which  is  a 
photostatic  copy  of  the  copy  he  prepared  and  the  state¬ 
ment  which  he  says  he  submitted  to  the  CAB  following 
this  letter,  which  he  was  cross-examined  so  extensively 
about. 

THE  COLTRT:  You  have  no  objection  to  that  going 
in? 

MR.  GALIHER :  Wait  a  minute.  Has  that  been 
showm  any  one  of  us  here? 

THE  COURT:  It  has  been  marked  as  an  exhibit. 
4378  MR.  BERNSTEIN :  Oh,  yes,  it  is. 

MR.  GALIHER:  I  am  trying  to  find  out  what 

it  wras. 

This  is  something  after  the  letter? 

MR.  W^ARNER:  This  statement  is  part  of  the  letter. 

THE  COURT:  What  is  it? 

MR.  WARNER:  It  is  his  statement  that  he  submitted. 
It  is  a  15-page  statement  of  what  he  did  the  day  of  the 
accident  and  leading  up  to  the  accident. 

THE  COURT :  He  testified  about  that.  The  only  pur¬ 
pose  of  the  extrajudicial  statement  is  for  the  purpose  of 
interrogation  and  on  cross-examination,  if  it  is  shown  to 
be  at  variance  with  the  statement  made. 

MR.  WARNER:  He  has  been  cross-examined  at  length 
about  the  letter,  and  he  was  asked:  Do  you  remember 
sending  the  letter  and  generally  on  the  statement. 

MR.  BERNSTEIN:  Didn’t  the  letter  refer  to  a  state¬ 
ment  to  be  forthcoming? 
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MR.  WARNER:  He  said:  I  am  not  changing  it  in 
substance,  but  I  am  working  on  the  statement. 

THE  COURT :  I  will  think  it  over.  I  will  hold  up  on 
that. 

Where  is  that? 

MR.  WARNER :  It  may  be  in  the  CAB  file. 

THE  COURT :  There  is  another  question.  If  it  is  of 
the  CAB  file,  the  exhibit  is  part  of  the  file  itself,  it 

4379  cannot  be  used  as  a  matter  of  law. 

MR.  WARNER:  No;  it  is  an  exhibit  in  the  pro¬ 
ceedings.  ; 

THE  COURT:  I  will  think  that  over.  Let  me  think 
about  it 

Where  are  we  going  in  rebuttal? 

MR.  BRESS:  Well,  my  rebuttal  has  been  cut  short  by 

your  ruling  this  morning. 

•  •  •  • 

4380  THE  COURT:  As  full  as  you  w^ere  permitted  to 
make  it. 

Now,  on  the  motion  for  a  directed  verdict  by  Eastern, 
which  is  still  in  abeyance,  I  conclude  that  there  is  a  case 
to  go  to  the  jury  on  the  pattern  and  on  the  deviation  from 
it.  I  think  that  is  all  there  is  in  the  case. 

MR.  BRESS:  Visibility  is  in  the  case  just  as  much  as 
the  other. 

THE  COURT:  I  know  you  mentioned  that.  I  think 
that  may  be  so.  There  may  be  evidence. 

MR.  BRESS :  I  will  show  you  evidence. 

THE  COURT:  I  will  look  at  it  again.  As  it  stands, 
that  is  the  only  situation  as  far  as  Eastern  is  concerned. 

*  •  *  * 

4384  MR.  BRESS :  I  have  also  got  a  memorandum  on 
Eastern. 

THE  COURT:— 

One  of  the  problems  I  have  with  reference  to  the 
United  States,  Mr.  O’Donoghue  is:  If  the  United  States 
is  in  the  same  situation  as  a  private  person  and  would  be 
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liable,  does  that  mean  a  private  person  in  the  District  of 
Columbia  or  in  Virginia?  If  it  is  a  private  person  in 
Virginia  or  in  the  District,  I  have  got  to  resolve  the 
question  as  to  where  the  accident  happened  and  be  guided 
accordingly. 

So  I  cannot  tell  you  any  secrets  in  that  respect,  as 
to  what  I  may  conclude  as  to  where  the  accident  hap¬ 
pened.  But  how  are  we  going  to  get  over  that  with 
4385  reference  to  the  jury? 

Shall  we  present  it  as  a  question  to  the  jury 
first,  or  as  the  second  question,  if  they  conclude  that  there 
is  negligence  in  the  case? 

*  *  •  • 

4387  MR.  BRESS:  All  defendants  have  rested.  I 
have  a  short  rebuttal,  Your  Honor. 

The  first  item  on  my  agenda  for  rebuttal,  if  the  Court 
please,  is  the  plotted  point  by  the  cartographer,  which  we 
have  agreed  upon. 

I  will  read  that  language  to  the  jury.  Turn  that  board 
around,  please. 

Ladies  and  gentlemen,  this  is  the  language  that  we 
have  agreed  upon  to  state  what  the  plotted  point  is: 

“That  the  foreward  end  of  the  DC-4  came  to  rest  under 
water  at  a  point  S15  feet  northeasterly  from  the  mean 
highwater  mark  on  the  west  bank  of  the  Potomac,  in  a 
line  parallel  to  and  between  the  extensions  of  the  lines 
denoting  the  left  and  right  edges  of  Runway  3  on  Plain¬ 
tiffs’  Exhibit  No.  1.” 

This  is  the  left  edge  of  the  runway,  which  is  the  west¬ 
erly  edge,  and  the  right  edge  is  this  edge.  These  two 
lines  are  carried  down  in  broken  red  line  to  the  highwater 
mark. 

The  higlrwater  mark,  as  you  have  been  previously  told, 
is  the  black  line  on  the  edge  of  the  bank,  what  appears  to 
be  land  and  water.  That  is  the  highwater  mark  (indi¬ 
cating). 
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Now,  from  this  point  in  the  middle  of  this  line  815  feet 
in  the  direction  toward  the  runway,  that  is  where  the 
front  section  of  the  DC-4  was  found. 

4388  Can  you  see  the  broken  red  line  showing  the 
extension  of  both  sides  of  the  runway  to  the  high- 

water  mark? 

Those  are  the  two  red  lines  extending  the  two  sides 
of  the  runway  to  the  point  where  they  touch  the  black 
line,  which  is  S15  feet  in  the  direction  of  the  runway, 
where  that  forward  section  came  to  rest. 

I  should  now  like  to  offer  in  evidence,  Your  Honor,  a 
certified  copy  of  the  Department  of  Commerce,  which  is 
a  true  copy  of  the  original  United  States  Coast  &  Geodetic 
Survey  tide  record  for  Washington,  D.  C.  for  November 
1st  and  2nd,  1949,  together  with  a  covering  letter  on  file 
in  the  United  States  Coast  &  Geodetic  Survey,  addressed 
to  the  Deputy  Administrator  of  the  Civil  Aeronautics  Ad¬ 
ministration  on  March  30,  1950,  which  spells  out  in  detail 
the  tide  conditions,  where  the  water’s  edge  was  at  11:46 
a.  m.  on  November  1,  1949. 

MR.  WARNER:  No  objection. 

MR.  GALIHER:  May  we  see  it,  Mr.  Bress?  ■ 

MR.  BRESS :  Oh,  sure. 

MR.  O’DONOGHUE :  T  object  to  this  as  being  irre¬ 
levant.  I  don’t  think  that  the  question  of  the  mean  high- 
water  mark  on  any  particular  day  has  any  relevancy  to 
the  case.  As  to  the  boundary  between  the  District  of 
Columbia  and  Virginia,  that  is  a  mean  highwater  mark 
fixed  over  the  course  of  the  whole  year  and  is  dif- 

4389  ferent  from  this,  and  this,  therefore,  I  believe,  is 
confusing. 

THE  COURT:  Well,  the  line  of  demarcation  between 
the  District  of  Columbia  and  the  Commonwealth  of  Vir¬ 
ginia  is  fixed  by  a  line  on  Plaintiffs’  Exhibit  No.  1;  cor¬ 
rect  ? 

MR.  BRESS :  Yes,  sir. 

THE  COURT :  That  is  all  we  are  concerned  with. 
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MR.  O’DONOGHUE:  That  is  the  way  I  view  it. 

THE  COURT :  In  other  words,  Mr.  Bress — 

MR.  BRESS:  Would  you  like  to  look  at  this  first, 
Your  Honor? 

THE  COURT:  If  it  is  supposed  to  mean  what  you 
say  it  means,  the  highwater  mark  on  November  1,  1949, 
at  the  time  of  the  accident — 

MR.  BRESS :  Your  Honor,  there  is  in  evidence  a 
photograph  showing  the  tail  section  on  the  beach,  and 
that  for  a  hundred  feet  from  the  west  edge  toward  the 
highway,  that  is  all  District  of  Columbia,  you  see.  That 
is  what  I  submit  is  the  effect  of  this  document. 

MR.  O’DONOGHUE :  Oh,  no. 

THE  COURT:  But  what  we  are  concerned  with  pri¬ 
marily  is,  one,  where  the  accident  happened. 

MR.  BRESS:  Yes. 

THE  COURT:  Whether  it  happened  in  Virginia  or 
whether  it  happened  in  the  District  of  Columbia. 

Now,  the  jury  has  heard  the  evidence  of  all  the 
4390  witnesses  who  have  testified  with  respect  to  where 
they  were  at  the  time  they  made  the  observation, 
and  what  they  saw  at  the  time  they  made  the  observation. 

We  also  have  in  evidence  Plaintiffs’  Exhibit  No.  1, 
which  is,  as  far  as  human  things  can  be  perfect,  is  a 
reproduction  of  the  land  and  water  area  in  the  locale  that 
we  are  concerned  with,  and  which  has  drawn  on  it  the 
official  line  of  demarcation  between  the  District  of  Colum¬ 
bia  and  the  Commonwealth  of  Virginia.  So  I  say,  if  any¬ 
thing.  this  is  merely  evidence  of  a  cumulative  character, 
and  as  a  consequence  also  might  be  just  a  little  bit  con¬ 
fusing  because  the  highwater  mark  is  an  observation. 

MR.  BRESS:  Well,  Your  Honor,  most  people  don’t,  as 
I  didn’t,  fully  understand  what  is  meant  by  mean  low- 
water  mark  and  mean  highwater  mark. 

We  have  here  in  evidence  photographs  showing  the 
water’s  edge.  Someone  may  have  the  notion  that  that 
water’s  edge  is  where  the  District  of  Columbia  begins. 

THE  COURT:  Well,  now — 
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MR.  BRESS :  That  is  not  correct. 

THE  COURT :  Well,  now,  the  only  one  that  could  en¬ 
tertain  a  notion  of  that  character  would  be,  one,  the 
Court,  and  I  won’t  entertain  it  and  I  won’t  permit  the 
jury  to  entertain  it.  I  will  tell  the  jury  now  the  impor¬ 
tant  thing  with  reference  to  the  case  is  the  line  of 

4391  demarcation  as  it  appears  on  the  map  and  that  is 
what  separates  the  District  of  Columbia  and  the 

Commonwealth  of  Virginia.  j 

MR.  BRESS:  What  this  exhibit  does,  it  explains  to 
the  Court  and  jury,  rather  than  on  the  map,  that  the 
boundary  is  not  the  water’s  edge.  The  water’s  edge  is 
east  of  that,  and  the  area  along  that  water’s  edge,  and 
that  line  is  part  of  the  District  of  Columbia. 

MR.  GALIHER :  I  don’t  think  Mr.  Bress  should  con¬ 
tinue  with  his  statement,  particularly  the  statement:  where 
he  stated  that  there  was  a  hundred-foot  distance. 

THE  COURT:  I  am  going  to  exclude  the  exhibit.  I 
will  rule.  I  have  ruled.  The  only  thing  we  are  con¬ 
cerned  with  is  the  line  on  the  official  exhibit,  Plaintiffs’ 
No.  1,  which  indicates  where  the  Commonwealth  of  Vir¬ 
ginia  begins  or  ends,  and  the  District  of  Columbia,  con¬ 
versely,  begins  or  ends. 

MR.  BRESS :  That  is  correct  but  for  the  fact  that  we 
have  a  photograph  that  shows  the  water’s  edge,  and  but 
for  the  fact  that  the  water’s  edge  might  be  interpreted 
the  same  as  the  dark  line  representing  the  boundary  be¬ 
tween  the  District  of  Columbia,  otherwise,  I  would  not 
have  offered  it. 

THE  COURT:  I  will  instruct  the  jury  they  will  pay 
no  attention  to  the  photograph  as  a  basis  for  determin¬ 
ing  the  line  of  demarcation  between  the  District  of  Co¬ 
lumbia  and  Virginia,  but  they  will  be  guided  by 

4392  what  appears  on  the  map,  plaintiffs’  Exhibit  No.  1. 

MR.  BRESS:  Then  the  purpose  is  evidence  to 
establish  that  the  beach  area  on  which  the  tail  section  of 
the  DC-4  was  found  was  District  of  Columbia. 
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THE  COURT :  I  will  charge  the  jury  under  the  terms 
of  the  statute  because  there  is  a  statute  which  has  de¬ 
lineated  the  distinction  between  the  District  of  Columbia, 
as  far  as  land  and  water  area,  and  the  Commonwealth  of 
Virginia,  and  they  will  be  bound  by  that,  and  that  alone. 

That  is  excluded. 

MR.  BRESS:  Would  you  like  to  look  at  that  before 
you  make  your  ruling? 

THE  COURT :  All  right. 

I  will  exclude  it 

MR.  BRESS:  May  this  be  marked  as  the  plaintiffs’ 
next  exhibit  for  identification? 

(The  tide  record  for  Washington,  D.  C.  for  November 
1st  and  2nd,  1949,  was  marked  as  Plaintiffs’  Exhibit  No. 
31  for  identification.) 

THE  COURT:  Apart  from  that,  let  us  have  the  rec¬ 
ord  indicate,  it  is  not  proper  rebuttal  because  there  has 
been  no  question  raised. 

MR.  BRESS:  I  don’t  believe  that  there  was  any  ob¬ 
jection  on  that  score. 

THE  COURT:  No;  I  am  making  the  objection, 
4393  in  the  sense  it  is  not  proper  rebuttal. 

MR.  BRESS :  It  is  a  question.  As  I  understand 
it,  there  has  been  some  evidence,  I  believe,  in  discussion, 
as  to  the  fixing  of  the  position  of  the  tail  section.  We 
contemplated  it  on  our  plaintiffs’  case  in  chief  when  we 
had  the  cartographer,  but  there  was  a  dispute  that  arose 
then  that  took  us  a  month  to  resolve. 

MR.  AHERNE:  We  obejct  to  these  repeated  state¬ 
ments  that  have  been  made. 

THE  COURT:  Of  course,  they  are  being  made  in  i tv, 
presence  of  the  jury,  and  the  jury  will  pay  no  attention 
to  them. 

I  have  decided  the  issue.  It  will  be  excluded. 

MR.  AHERNE:  May  I  be  permitted  to  say  that  u.^ 
point  at  which  the  collision  occurred  is  the  controlling 
point? 
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THE  COURT:  That  is  right. 

MR.  AHERNE:  Not  the  point  where  the  tail  secuv« 
of  the  DC-4  was  found. 

MR.  BRESS:  Now  I  disagree.  I  object. 

THE  COURT:  Gentlemen. 

MR.  BRESS :  I  object.  That  is  not  correct. 

THE  COURT:  I  know  you  object  and  you  disagree. 
I  will  resolve  it  one  way  or  the  other,  and  no  one  can 
object  to  what  I  do,  except  the  Court  of  Appeals. 

#  *  •  * 

4394  THE  COURT:  Let  us  put  it  this  way:  ; What¬ 
ever  exhibit  has  been  offered  by  any  party  in  this 
case  that  I  have  permitted  to  be  introduced,  certainly  it 
may  be  introduced  and  considered  as  introduced  and  in 
evidence,  despite  the  fact  that  it  may  not  have  been  for¬ 
mally  presented  in  that  fashion. 

•  •  •  • 

4398  John  G.  Rydstrom 

was  called  as  a  witness  by  counsel  for  the  plaintiffs  on 
rebuttal  and,  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
BY  MR.  BRESS : 

Q  Will  you  state  your  full  name?  A  John  Gilbert 
Rydstrom. 

Q  Where  do  you  live?  A  5017  Falls  Road  Terrace, 
Baltimore  County,  Maryland. 

Q  How  old  are  you?  A  Thirty-five. 

Q  Where  are  you  employed?  A  With  the  Bendix 
Aviation  Corporation,  Towson  4,  Maryland. 

Q  How  long  have  you  been  employed  there? 

4399  A  Since  November  3,  1952. 

Q  Mr.  Rydstrom,  prior  to  your  employment  by 
Bendix  Aviation,  were  you  employed  as  a  tower  control 
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operator  in  the  tower  of  Washington  National  Airport? 
A  Yes,  sir. 

Q  Were  you  employed  in  that  tower  and  were  you  in 
that  tower  on  November  1,  1949  when  there  was  a  crash 
between  an  Eastern  DC-4  and  a  Bolivian  P-38?  A  Yes, 
sir. 

Q  How  long  were  you  employed  at  the  tower  for  the 
C.A.A.?  A  I  was  employed  in  May  1943  at  the  Wash¬ 
ington  National  Control  Tower  through  1951,  with  sev¬ 
eral  breaks,  if  that  is  pertinent,  my  service  time,  and  I 
was — 

Q  I  was  just  interested  prior  to  November  1,  1949. 
You  worked  from  ’43  to  ’49?  A  No,  sir;  ’43  to  ’46, 
September  ’46;  three  years  out  for  service,  and  I  came 
back  in  Julv  of  ’49. 

Q  Are  you  a  pilot?  A  Yes,  sir. 

Q  And  what  aviation  experience  have  you  had,  apart 
from  air  traffic*  control  work?  A  Quite  briefly,  the  gen¬ 
eral  background  encompasses  13  years. 

Do  vou  want  that  outlined  ?  Most  of  it  air  traffic 
4400  control. 

Q  Nothing  in  detail.  Were  you  a  pilot  during 
the  war?  A  No,  sir. 

Q  During  what  years  were  you  a  pilot,  and  did  you 
hold  a  pilot’s  license?  A  Well,  I  have  a  private  pilot’s 
certificate  that  was  issued  in  ’41. 

Q  And  in  May  ’43,  did  you  then  begin  your  work  in 
air  traffic  control,  or  have  you  done  any  work  in  that 
field  prior  to  May  ’43?  A  I  had  done  previous  service 
under  Baltimore  Municipality,  as  a  senior  air  traffic  con¬ 
troller  during  ’41 :  chief  at  Glenn  Martin  control  tower, 
’42  and  ’43;  and  then  I  came  to  Washington  National, 
Civil  Aeronautics  Administration. 

Q  And  at  Washington  National,  was  vour  work  that 
of  air  traffic  controller  from  the  time  you  first  started 
there  until  the  time  you  left  there?  A  No,  sir,  I  was 
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employed  as  an  assistant  airport  traffic  controller,  with  a 
probationary  period  of  six  months,  and  I  became  airport 
traffic  controller. 

Q  That  was  the  probationary  period  began  in  May 
’43?  A  Yes,  sir.  I  think  that  was  the  Civil  Service 
requirement. 

Q  And  after  that  period  did  you  continue  as  air 
4401  traffic  controller  until  November  1,  1949,  except  for 
the  period  in  ’46  and  for  a  couple  of  years  there¬ 
after  while  you  wrere  in  service?  A  I  did. 

Q  Novr,  directing  your  attention,  Mr.  Rydstrom,  to 
November  1,  1949,  following  this  crash,  is  it  a  fact  that 

vou  and  the  other  traffic  control  men  in  the  tower  were 
* 

relieved  of  duty  at  about  12:05  and  went  to  the  office  of 
Mr.  Seltzer,  the  Chief  Controller?  A  Yes,  sir. 

MR.  O’DONOGHIT  E :  I  object  to  the  leading  question, 
Your  Honor. 

MR.  BRESS :  The  Court  has  indicated  that  men  in  the 
tow’er  could  be  examined  and  cross-examined  by  all 
parties  in  the  case. 

MR.  O’DONOGHUE:  Your  Honor  has  not  called  this 


witness. 

THE  COURT:  What  is  that? 

MR.  O’DONOGHUE :  I  didn’t  understand  that  that 
vra*  the  ruling.  I  understood  that  they  could  not  be 
called  as  an  adverse  witness. 

THE  COURT :  Well,  the  question,  while  it  may  be  ob¬ 
jected  to  as  leading,  I  don’t  think  opens  up  any  material 
matter. 

MR.  O’DONOGHUE:  I  believe  that  is  true.  I  just 


wanted  to  establish  what  the  situation  w^as. 

THE  COURT :  All  right. 

4402  T  don’t  recollect  any  such  thing.  Maybe  I  did. 

MR.  BRESS:  Yes,  sir,  it  is  in  the  record,  and 
on  the  bassi  of  that  X  have  called  this  witness. 

THE  COTTRT:  All  right. 
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BY  MR.  BRESS : 

Q  At  the  time  of  the  collision,  Mr.  Rydstrom,  will  you 
tell  us  whether  or  not  there  was  anybody  in  the  tower 
besides  the  men  on  duty  in  the  tower?  A  Yes,  sir,  there 
were. 

Q  How  many  people?  A  Two,  to  the  best  of  my 
knowledge. 

Q  But  just  prior  to  there  being  only  two,  was  there 
more  than  tw~o  additional  people  in  the  tower?  A  May 
I — you  phrased  the  question — in  addition  to  control  per¬ 
sonnel? 

Q  Yes.  A  Yes,  sir;  there  were  two  visitors. 

Q  Two  visitors?  That  is  exclusive  of  the  radar  me¬ 
chanic?  A  Yes,  sir;  that  is  exclusive  of  him,  yes,  sir. 

Q  And  the  radar  mechanic  is  Mr.  Goldstein?  A 
Manny  Goldstein. 

Q  And  Mr.  Wade  was  the  man  assigned  to  the  radar 
tent  at  that  time  ?  A  That  is  right,  sir. 

4403  Q  Did  you  get  the  names  of  these  visitors  in 
the  tower?  A  No,  sir. 

Q  Was  there  a  rule  in  effect  at  the  time  that  no  visi¬ 
tors  were  allowed  in  the  tower?  A  Yes. 

MR.  O’DONOGHUE:  I  object  to  that,  Your  Honor. 
First  of  all,  that  is  not  rebuttal  of  anything,  and  in  the 
second  place,  he  is  asking  this  man  what  the  rules  are. 

THE  COURT:  I  think  your  question  is  not  rebuttal. 

MR.  BRESS :  It  is  to  contradict. 

THE  COURT:  Step  down. 

Come  to  the  bench. 

(At  the  bench:) 

THE  COURT:  As  I  understand  it,  in  your  allegation 
of  negligence  with  respect  to  the  United  States  in  the 
operation  of  the  tower,  they  would  fall  into  one  or  two 
categories  or  conceivably  both.  Negligence  in  doing  that 
which  ought  to  be  done  in  a  manner  in  which  it  should 
not  have  been  done,  and  number  two,  failing  to  do  that 
which  should  have  been  done  under  the  circumstances. 
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Now,  there  is  no  allegation  with  respect  to  the  claim 
that  it  would  be  negligence  for  any  violation  of  the  regu¬ 
lations  to  have  unauthorized  people  in  the  tower,  so  if  it 
is  offered  for  my  enlightenment,  in  the  nature  of 

4404  the  evidence  and  on  the  basis  I  have  indicated,  it  is 
not  too  important  to  me. 

MR.  BRESS :  I  am  not  offering  it  as  proof  of  a  negli¬ 
gent  act,  that  is,  negligence  in  having  more  people  in  the 
tower  than  should  have  been  there.  I  am  not  offering  it 
for  that  purpose. 

THE  COURT:  Why  are  you  offering  it? 

MR.  BRESS:  For  the  purpose  of  contradicting  and 
impeaching,  and  pertinent  on  the  matter  of  credibility  of 
the  tower  men  who  have  testified  with  respect  to  the  fact 
that  there  were  additional  visitors  in  the  tower,;  which 
they  refused  to  admit. 

THE  COURT :  Well,  all  right. 

MR.  O’DONOGHUE:  There  is  no  testimony  that  they 
denied  that  there  were  other  people  in  the  tower. 

THE  COURT:  My  recollection  is  that  they  didn’t 
know;  there  may  have  been. 

Apart  from  that,  what  we  are  getting  into  in  rebuttal 
is  rebuttal  of  de  minimis. 

MR.  BRESS:  Well,  matters  that  impeach  or!  affect 
credibility  of  the  witnesses  on  the  stand  may  be  in  and 
of  themselves  de  minimis,  but  added  up  may  be  quite 
significant. 

THE  COURT:  Added  up  with  what? 

MR.  BRESS :  Other  circumstances  brought  out  in 
the  cross-examination  of  those  witnesses. 

4405  THE  COURT:  Let  us  assume  now  the  witness 
has  testified  that  there  were  other  people  in  the 

tower.  People,  ostensibly,  as  the  jury  has  conclued  and 
as  I  have  concluded,  who  should  not  have  been  there. 

MR.  BRESS:  Yes. 

THE  COURT:  In  violation  of  some  regulation? 
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MR.  BRESS:  I  would  like  to  ask  who  these  people 
were. 

THE  COURT :  He  said  one  "was  Mr.  Goldstein. 

MR.  BRESS:  No.  I  asked  him  about  Mr.  Goldstein. 

THE  COURT:  You  then  asked  the  names  of  them, 
and  he  said  he  didn’t  know. 

MR.  BRESS:  That  is  right. 

And  I  asked  the  question :  Were  people  allowed  in  the 
tower,  and  he  said  no.  And  my  next  question  was  to  be: 
When  coming  in  the  tower,  do  these  people  get  consent 
and  permission  from  Mr.  Seltzer,  and  he  will  say  yes. 

THE  COURT:  I  will  assume  that  they  were  tres¬ 
passers. 

MR.  BRESS :  Then  they  weren’t. 

THE  COURT:  I  will  assume  that  they  are  invitees. 

MR.  BERNSTEIN :  There  is  another  issue.  We  served 
interrogatories  on  the  United  States,  and  one  was  to  fur¬ 
nish  all  names  of  persons  in  the  tower,  not  just  em¬ 
ployees.  The  only  ones  that  we  were  given  were  the 
personnel  and  not  the  other  two  people. 

TPIE  COURT:  All  I  am  saying  is  that,  techni- 
4406  cally,  assuming  you  have  the  right,  after  you  have 
exercised  it,  where  does  it  leave  you?  It  doesn’t 
help  you  in  any  way  at  all  because  if  I  should  determine 
that  the  United  States  in  this  case  would  be  in  the  same 
category  as  a  private  person  under  the  circumstances  of 
similar  character,  then  I  will  address  myself  to  one  of 
two  things :  Whether  or  not  there  was  an  act  of  omission 
or  an  act  of  commission.  Does  this  constitute  negligence? 

I  don’t  think  the  people  in  the  tower  over  and  above 
personnel  that  should  be  there  is  going  to  help  me  in  any 
way.  It  is  a  collateral  incident  or  fact  which  is  not 
going  to  control  me  on  the  basic  problem  involved. 

MR.  BRESS:  I  believe,  Your  Honor,  that  it  is  strange 
that  three  men  from  the  tower  who  have  already  testified 
about  this  incident  would  say  they  didn’t  know  who  else 
was  in  the  tower. 
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THE  COURT :  That  is  a  matter  of  argument.  I  think 
probably  it  is  strange. 

MR.  BRESS :  Therefore  I  have  the  right  to  show  that 
there  was  somebody  else  there. 

THE  COURT:  You  have  already  shown  it. 

MR.  BRESS:  Yes,  I  have.  I  am  not  going  to  pursue 
that. 

MR.  O’DONOGHUE:  Suppose  he  has  shown  that  I 
don’t  think  he  should  be  allowed  to  show  it. 

4407  Nobody  testified  about  others  not  having  been 
there  at  all.  They  said  they  had  no  recollection. 

THE  COURT:  But  the  point  is  that  is  not  a  specific 
act  of  negligence  alleged. 

MR.  O’DONOGHUE :  I  agree. 

THE  COURT:  And  I  say  I  am  not  concerned  with  it 
even  though  he  has  been  able  to  show  it 

MR.  AH  ERNE:  I  don’t  think  it  should  be  able  to  be 
shown  before  the  jury. 

THE  COURT:  That  is  the  reason  I  say  what  I  do. 

From  the  jury’s  standpoint,  it  is  immaterial. 

MR.  BRESS:  It  is  not  foreign  to  the  jury’s  province. 

THE  COURT:  Now,  I  am  only  concerned,  as  far  as 
Eastern  is  concerned,  with  whether  or  not  they  were 
given  clearance  to  land  and  what  it  means.  That  is  all  I 
am  concerned  with,  and  whether  or  not  there  was  any 
negligence  on  the  part  of  Eastern  where  it  has  oppor¬ 
tunity  to  see,  according  to  the  testimony  of  two  experts 
that  took  the  stand  and  said  they  could. 

MR.  WARNER:  From  the  standpoint  they  received 
clearance  to  land,  it  is  evident  from  both  sides. 

THE  COURT :  Now,  let  us  go  ahead. 

You  fellows  can  take  the  rest  of  the  afternoon  off  if 
you  want  to  argue  the  case. 

MR.  BRESS:  I  will  not  pursue  that  with  this;  wit¬ 
ness. 

4408  THE  COURT:  That  is  the  end. 

MR.  BRESS :  On  that  line  of  examination. 
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I  am  going  to  other  things. 

THE  COURT:  I  don’t  know  what  you  are  going  into. 
I  will  rule  on  those  when  they  come. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  BRESS : 

Q  After  the  crash,  Mr.  Rydstrom,  did  you  with  the 
other  tower  men  go  to  Mr.  Seltzer’s  office?  A  Yes,  sir. 

Q  Did  you  have  meetings  with  Mr.  Seltzer  and  with 
other  C.A.A.  representatives  and  were  all  the  tower  men 
to  be  present  on  the  very  afternoon  of  this  crash?  A 
Yes,  sir. 

Q  Were  those  meetings  held  in  Mr.  Seltzer’s  office  and 
in  Mr.  Griffin’s  office,  the  manager  of  the  airport?  A 
Yes,  sir. 

*  •  *  • 

4409  BY  THE  COURT: 

Q  Did  you  write  out  a  statement,  sir?  A  Yes, 
sir. 

Q  Was  that  a  statement  that  you  wrote  out  as  your 
own  statement  or  was  it  suggested  by  somebody  else  in 
any  part?  A  It  was  my  own  statement,  Your  Honor,  in 
rough  pencil  draft.  We  were  directed. 

Q  And  that  statement  was  submitted  by  you  to  the 
proper  authorities  as  your  statement?  A  It  was  re¬ 
viewed  at  length. 

Q  I  know.  Do  not  let  us  play  on  words. 

Was  it  your  statement  put  in  final  form  by  somebody 
else?  A  Yes,  Your  Honor. 

Q  In  other  words,  somebody  else  looked  at  it?  A 
Yes,  sir. 

Q  Your  superiors,  I  take  it?  A  Yes,  sir. 

Q  And  then  it  was  submitted  through  them  to  the 
proper  authority?  A  Yes,  sir. 

Q  But  it  was  vour  statement  ?  A  Yes,  sir. 

BY  MR.*  BRESS : 

4410  Q  Apart  from  your  statement,  would  you  tell 
us  what  you  know  about  the  circumstances  with 
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respect  to  how  the  other  statements  were  obtained,  and 
what  changes  were  suggested  to  be  made  in  these  state¬ 
ments  by  people  other  than  the  man  who  was  preparing 
the  statement?  ! 

MR.  O’DONOGHUE :  I  can’t  imagine  a  more  improper 
question. 

THE  COURT :  The  objection  is  sustained. 

BY  MR.  BRESS : 

Q  Did  Mr.  Stock  assist  the  other  men  in  the  prepara¬ 
tion  of  their  statements? 

MR.  O’DONOGHUE:  I  object 

THE  COURT:  I  sustain  the  objection. 

BY  MR.  BRESS : 

Q  Did  you  make  any  statement  to  Mr.  Stock  with  re¬ 
spect  to  any  matter  of  similarity  or  identity  in  the  lan¬ 
guage  in  the  statements? 

MR.  O’DONOGHUE :  I  object. 

THE  COURT:  Sustained. 

BY  MR.  BRESS : 

Q  I  show  you  here  a  document,  which  I  will  ask  the 
Clerk  to  please  mark  as  Plaintiff’s  next  number. 

(A  statement  was  marked  Plaintiffs’  Exhibit  No.  32  for 
identification.) 

BY  MR.  BRESS : 

4411  Q  Do  you  recognize  that?  A  Yes,  sir. 

Q  And  is  that  the  statement  to  which  you  have 
just  referred  in  answer  to  the  Court’s  question?  A  Yes, 
sir,  it  is. 

Q  Now,  with  respect  to  that  statement,  can  you  tell 
me  whether  or  not  you  are  aware  of  the  fact  that  the 
first  paragraph  and  the  first  sentence  of  the  second  para¬ 
graph  is  virtually  identical  with  all  the  other  statements 
submitted  hv  the  men  in  the  tower  at  that  time? 

THE  COURT:  Mr.  Bress,  of  course,  you  cannot  do 
this. 

This  witness’  statement  is  not  in  evidence.  It  was 
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never  proffered,  or  was  he  proffered  as  a  witness.  You 
cannot  bring  him  in  here  to  have  him  testify  with  refer¬ 
ence  to  what  perhaps  may  have  gone  on  between  some 
other  individuals  and  their  immediate  superiors. 

MR.  BRESS :  Your  Honor— 

THE  COURT :  Whether  or  not  there  is  any  similarity 
with  reference  to  the  prepared  statement  is  something 
else  again,  hie  has  testified  with  reference  to  his  state-' 
ment,  which  was  not  in  evidence,  no  one  suggested  any 
change  to  him,  and  it  was  his  statement. 

Now,  if  you  have  evidence  with  reference  to  the  state¬ 
ments  submitted  here  or  statements  with  respect  to  which 
witnesses  have  been  interrogated,  that  there  was  any 
change  in  those  individual  statements,  then  you 
4412  will  have  to  bring  those  individuals  in  for  that 
purpose  to  show  that,  and  not  through  this  witness. 

MR.  BRESS:  Your  Honor — 

THE  COURT:  Well,  now,  that  is  fundamental,  and  I 
do  not  care  to  have  discussion  with  reference  to  it. 

MR.  BRESS:  I  am  complying  with  what  I  stated  to 
Your  Honor  in  the  last  several  weeks  at  the  bench  when 
we  discussed  it. 

THE  COURT:  I  understand  that,  and  if  that  is  the 
situation,  this  witness  may  not  testify,  and  we  understand 
each  other. 

BY  MR.  BRESS : 

Q  With  respect  to  the  statement  of  Mr.  Tigner,  did 
vou  hear  anv  conversation  between  Mr.  Tigner  and  Mr. 
Stock  relating  to  the  preparation  of  that  statement  and 
the  manner  in  which  it  was  prepared? 

TTTE  COURT:  Hearsay;  excluded. 

MR.  BRESS:  If  the  Court  please,  Mr.  Stock  testified 
here — T  submit  this  is  proper  rebuttal  and  the  only  way  I 
can  refute  Mr.  Stock’s  testimony. 

THE  COURT:  Well,  it  is  de  minimis.  It  is  not  im¬ 
portant  from  the  standpoint  of  the  issues  here. 
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As  I  said  before,  if  you  can  produce  any  evidence  that 
goes  to  or  relates  to  show  a  fabrication  of  the  state¬ 
ments  in  this  case  ottered  to  this  jury,  it  is  a  mat- 

4413  ter  which  will  go  before  the  Grand  Jury,  and  some¬ 
one  will  get  in  trouble. 

Unless  you  are  prepared  to  do  that,  as  I  said  in  the 
beginning,  we  will  drop  it  right  now. 

MR.  BRESS :  I  am  prepared  to  do  it  in  the  only  way 
that  I  know  how  to  do  it,  and  the  only  way  it  is  possible. 

THE  COURT:  You  told  me,  Mr.  Bress,  at  the  bench, 
and  I  will  say  this  in  the  presence  of  the  jury,  that  you 
are  not  attaching  mental  reservations.  Now  you  are. 

MR.  BRESS:  T  say  to  show  the  circumstances  lender 
which  the  statement  is  prepared  is  relevant  in  order  for 
you  and  the  jury  to  see  what  significance  you  are  going 
to  give  the  testimony  of  the  men  who  have  testified. 

THE  COURT:  It  is  impeachment  on  a  matter  that  is 
not  material.  It  is  excluded. 

MR.  BRESS:  T  wasted  time  then  interrogating  Mr. 
Stock  at  some  length. 

THE  COURT:  Tf  that  is  the  position  you  take  now, 
you  certainly  did. 

MR.  BRESS:  I  am  foi'ced  into  the  position  by  Your 
Honor’s  not  permitting  me  to  impeach  the  testimony  of 
Mr.  Stock. 

THE  COURT:  I  am  not  forbidding  you  not  to  im¬ 
peach  on  matters  that  are  relevant  and  material,  but  with 
reference  to  these  statements,  they  are  immaterial. 

The  witnesses  whose  statements  are  involved  here  tes¬ 
tified  vive  voea  from  the  stand  and  you  had  op- 

4414  portunitv  to  cross-examine.  Some  of  these:  wit¬ 
nesses  were  your  own. 

We  will  drop  it. 

MR.  BRESS:  The  witnesses,  the  men  in  the  tower, 
with  respect  to  the  statements,  were  not  offered  by  me. 

THE  COURT:  You  called  Mr.  Union. 
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MR.  BRESS:  Only  on  my  case  for  the  purpose  of  the 
path,  establishing  the  path,  and  he  was  then  recalled  by 
the  defense. 

THE  COURT:  I  differ  with  you,  unfortunately.  I 
have  made  my  ruling.  There  has  to  be  an  end  to  these 
things,  and  I  sustain  it 
BY  MR.  BRESS : 

Q  Don’t  answer  this  question  until  the  Court  rules. 
Did— 

MR.  O’DONOGHUE :  I  would  say  do  not  ask  a  ques¬ 
tion  which  is  known  to  be  improper. 

THE  COURT:  If  the  matter  relates  to  the  same  sub¬ 
ject  matter  that  the  Court  and  counsel  have  engaged  in 
colloquy  with  reference  to,  it  is  excluded.  I  do  not  mean 
any  use  or  shadow  of  meaning  in  the  use  of  the  words. 

If  the  substance  of  the  question  is  on  the  line  of  in¬ 
quiry  I  have  inhibited,  you  cannot  ask  the  question.  In 
other  words,  I  am  inhibiting  this  whole  line  of  inquiry. 

MR.  BRESS :  Does  Your  Honor  prohibit  me  asking  a 
question  that  inquires  directly,  not  leading,  did  Mr.  Stock 
make  suggested  changes  in  the  statement  of  Mr.  Tig- 
nerf 

4415  THE  COURT :  I  have  asked  the  witness 
whether  or  not  he  made  any  suggested  changes  with 
reference  to  his  statement. 

Now,  if  he  wants  to,  he  can  testify  as  to  what  Mr. 
Stock  may  or  may  not  have  done  with  reference  to  Mr. 
Tigner.  I  will  permit  him  to  testify. 

MR.  BRESS :  Very  well. 

BY  MR.  BRESS : 

Q  Now,  Mr.  Rydstrom,  you  have  heard  the  question, 
and  will  you  tell  us  what  you  know  about  suggested 
changes  in  the  Tigner  statement,  if  any,  made  by  Mr. 
Stock  to  Mr.  Tigner? 

THE  COURT:  Predicated  on  his  actual  knowledge 
and  not  on  hearsay. 
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BY  MR.  BRESS :  i 

Q  Right,  predicated  on  your  knowledge,  what  you 
heard  and  saw  and  not  what  you  were  told. 

MR.  O’DONOGHUE :  I  should  think  the  time  and 
place  would  have  to  be  fixed. 

THE  COURT:  I  assume  so. 

BY  MR.  BRESS : 

Q  The  time  and  place  is  the  first  two  days  following 
the  accident.  A  Well,  sir,  we  had  a  group  meeting  which 
lasted  late,  a  day  after  the  accident,  where  to  the  best  of 
my  memory — 

Q  Keep  your  voice  up.  This  juror  on  the  end 

4416  cannot  hear  you.  A  To  the  best  of  my  memory, 
the  facts  were  suggested,  questions  as  to  the  actual 

distance  from  the  end  of  the  runway,  technical  distance, 
and  point  of  impact,  point  of  clearance  to  land,  and  so 
forth,  were  discussed  with  primary  control  personnel 
involved. 

Q  That  does  not  answer  my  question  with  respect  to 
what  you  heard  and  saw  with  respect  to  the  discussion 
between  Mr.  Stock  and  Mr.  Tigner  concerning  the  State¬ 
ment  Tigner  was  to  submit. 

MR.  O’DONOGHUE :  I  think  the  witness  answered  the 
best  way  he  can. 

BY  THE  COURT : 

Q  Mr.  Witness  you  have  testified  as  far  as  your  State¬ 
ment  was  concerned,  it  was  your  statement?  A  Yes. 

Q  It  was  your  statement  in  the  beginning,  when  first 
written  by  you,  and  at  the  end?  A  Yes. 

Q  Is  that  correct?  A  Yes,  sir. 

Q  Now,  do  you  know  whether  in  relation  to  the  alleged 
statement  of  Mr.  Tigner,  that  it  was  suggested  to  Mr. 
Tigner  that  he  make  changes  in  his  statement  of  a  char¬ 
acter  which  would  lead  you  to  conclude  that  the 

4417  statement  as  finished  was  not  his  statement  but  the 
statement  of  the  person  who  might  have  madb  the 

suggestion  to  him?  A  The  original  rough  draft?  j 
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Q  No.  Now,  let  us  not  play  on  words.  I  think  you 
understand  what  I  am  talking  about. 

You  testified  as  far  as  you  were  concerned,  not  with 
reference  to  the  rough  draft  and  not  with  reference  to  the 
finished  draft,  but  the  statement  made  by  you  in  whatever 
stage  it  was  from  the  beginning  to  the  end,  was  your 
statement?  A  Yes,  sir. 

Q  In  other  words,  the  essence  of  the  thing  was  yours? 
A  Yes,  sir. 

Q  Now,  I  am  asking  you  the  same  question  with  refer¬ 
ence  to  Tigner,  if  you  know?  A  There  was  suggested 
changes.  Basically  it  was  the  same. 

Q  Now,  suggested  changes,  basically  they  were  the 
same.  Basically  the  statement  was  the  same?  A  The 
question,  Your  Honor,  that  you  put  to  me,  is  my  state¬ 
ment  the  same? 

Q  We  finished  with  your  statement.  Your  statement 
as  you  testified  and  told  me  basically  and  fundamentally 
was  your  statement  from  beginning  to  end,  and  no  one 
made  any  suggestions  to  you  with  reference  to 
4418  changes  of  substance  or  character  with  respect  to 
it?  A  Yes,  sir.  Mine  was  a  very — 

Q  Now,  the  same  question  I  propound  to  you  with 
reference  to  Tigner.  Did  you  hear  anybody  suggest  to 
Tigner  that  he  should  change  essentially  what  he  claimed 
as  a  fact?  A  Yes,  sir,  I  did. 

Q  Tell  us  about  that.  A  There  was  a  -wide  variation 
of  three  or  four  different  controllers’  reactions  to  dis¬ 
tances.  times,  and  so  forth,  point  of  impact,  where  he  was 
cleared  to  land,  and  several  of  these  facts  were  of  wide 
variation. 

Q  I  am  not  talking  about  the  wide  variations  with 
reference  to  different  controllers.  I  am  only  talking 
about  what  Tigner  said  with  reference  to  any  suggested 
change  in  what  he  said.  A  I  can’t  honestly  quote  Tig- 
ner’s  statement. 
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Q  Well,  then,  your  answer  is  you  do  not  know?  A 
Yes,  sir. 

THE  COURT :  All  right. 

ME.  BRESS:  Well,  he  says  he  cannot  quote. 

THE  COURT:  Well,  now— 

MR.  BRESS:  But  Your  Honor  says  he  doesn’t  know. 
THE  COURT :  I  said  to  him  in  the  form  of  a  question, 
after  he  said  he  could  not  quote,  I  said:  You  do  not 
know?  What  was  your  answer,  you  do  not  know? 

4419  And  he  said:  Yes. 

MR.  BRESS :  He  doesn’t  know  the  exact  words. 
That  is  what  he  meant,  I  suppose. 

MR.  O’DONOGHUE:  Oh,  now,  wait  a  minute. 

THE  COURT :  Mr.  Bress,  you  know  that  is  improper. 
You  can  ask  him  if  you  want  to,  but  don’t  you  put 
words  in  the  witness’  mouth. 

MR.  BRESS :  No,  sir. 

THE  COURT:  He  is  intelligent.  He  knows  what  I 
said  to  him,  and  I  think  he  knows  the  importance  of  it. 

MR.  BRESS :  Your  Honor’s  words  were  ambiguous  in 
stating,  you  don’t  know,  to  the  witness. 

THE  COURT:  What  I  said  to  the  witness  was  in  the 
form  of  a  question,  and  I  don’t  think  that  there  was  any 
ambiguity  in  it  because  the  witness  apparently  understood 
and  he  answered. 

BY  MR.  BRESS : 

Q  When  you  said  you  didn’t  know  to  the  Court,  did 
you  mean  that  you  didn’t  know  the  exact  wrords  that  were 
used  in  changing  Tigner’s  statement?  A  Exactly;  I 
cannot  recall. 

MR.  O’DONOGHUE :  I  object. 

BY  MR.  BRESS : 

Q  Finish  the  answer. 

MR.  O’DONOGHUE:  1  can  object  to  any  question. 
That  is  the  time  to  do  it. 

4420  BY  MR.  BRESS : 

Q  Did  you  mean  in  saying,  I  don’t  know,  in 
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answer  to  the  Court’s  question,  you  don’t  know,  that  you 
don’t  know  whether  changes  were  suggested  in  Mr.  Tig- 
ner’s  statement?  A  No. 

Q  You  didn’t  mean  that  at  all?  That  is  what  I 
thought,  and  that  is  why  I  said  that. 

BY  THE  COURT : 

Q  Were  there  changes  suggested  in  Mr.  Tigner’s  state¬ 
ment  and  by  whom?  A  By — 

Q  First  of  all,  what  were  the  suggested  changes?  A 
I  think,  Your  Honor — 

THE  COURT:  I  don’t  want  your  thinking.  I  want 
your  knowledge.  A  Well,  the  record  will  bear  out — 

Q  No.  You  have  been  brought  here  as  a  witness  to 
testify.  A  I  beg  your  pardon. 

As  I  thought  I  said  before — 

Q  I  vrant  the  specific  changes  that  were  made  to  Tig- 
ner.  A  If  the  Court,  Your  Honor,  -wants  actual  amounts, 
the  suggested — 

Q  Well,  now  you  have  testified  that  in  your  presence 
there  were  suggested  changes  made  to  Tigner  with 
4421  reference  to  the  statement. 

Now,  I  don’t  want  to  know-  what  you  think  they 
were.  I  want  you  to  tell  us  what  they  -were.  You  have 
been  brought  here  as  a  witness  for  that  purpose.  A  The 
point  of  impact;  distance  from  the  end  of  the  runway. 

Q  Now,  -with  reference  to  the  point  of  impact,  what 
was  the  suggestion  made  at  variance  with  the  original 
statement  of  Tigner  and  by  whom  was  it  made?  A  I  do 
not  recall.  I  would  not  be  able  to  give  you  that  after 
three  years  past ;  no,  sir. 

BY  MR.  BRESS : 

Q  Do  you  recall  by  whom  it  was  made,  by  whom  the 
suggestion  was  made?  A  Stock. 

MR.  O’DONOGHUE:  He  has  already  answered  that. 

MR.  BRESS:  You  said  he  has  answered? 

MR.  O’DONOGHUE :  He  said  he  didn’t  know. 

MR.  BRESS :  He  just  answered,  Mr.  Stock. 
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BY  ME.  BRESS : 

Q  How  many  hours  did  these  meetings  last? 

THE  COURT:  Immaterial. 

BY  MR.  BRESS :  ! 

Q  With  Mr.  Stock? 

THE  COURT:  It  is  immateiral. 

4422  BY  MR.  BRESS : 

Q  Was  this  as  long  as — 

THE  COURT :  It  is  immaterial,  and  I  don’t  want  any 
further  inquiry  with  respect  to  it,  Mr.  Bress. 

BY  MR.  BRESS :  j 

Q  How  many  days — no,  I  can’t  ask  that. 

When  was  it  that  the  statements  were  finally  submitted, 
what  day?  The  accident  occurred  on  Tuesday,  Novem¬ 
ber  1st. 

MR.  O’DONOGHUE :  I  object  to  that.  I  think  he  can 
only  testify  as  to  what  statement  he  knows  about,  his 
own. 

THE  COURT:  It  is  excluded. 

MR.  BRESS:  If  he  knows  about  the  others? 

THE  COURT :  I  don’t  want  any  argument. 

You  are  both  experienced  and  able  counsel.  I  made  a 
ruling.  I  want  you  to  adhere  to  it.  Do  not  make  it  any 
more  difficult  for  me  than  it  is. 

MR.  BRESS:  Your  Honor,  I  can’t — may  I  ask  him 
when  they  began  their  meeting  on  November  2nd  and 
how  late  in  the  night  it  lasted  ? 

THE  COURT:  Does  it  make  any  difference  if  the 
statement  was  changed?  Does  it  make  any  difference 
whether  it  was  the  result  of  five  minutes’  conversation  or 
five  days? 

BY  MR.  BRESS : 

Q  Did  you  hear  and  how  many  times  did  you  hear  Mr. 
Stock  ask  Mr.  Tigner  where  the  Eastern  plane 

4423  was,  and  if  he  knew  where  it  was,  at  the  time  Tig¬ 
ner  says  he  gave  clearance? 
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ME.  O’DONOGHUE :  I  object  to  that. 

THE  COURT :  It  is  excluded. 

MR.  O’DONOGHUE :  It  is  certainly  leading. 

BY  MR.  BRESS : 

Q  Did  Mr.  Tigner  tell  Mr.  Stock  that  he  didn’t  know 
where  the  plane  was  when  he  gave  clearance?  A  Yes, 
sir. 

MR.  GALIHER:  I  object  to  that. 

THE  COURT :  Excluded. 

MR.  BRESS :  Your  Honor,  this  is  directly  contrary  to 
the  statement  of  Tigner. 

THE  COURT:  Now,  please  don’t  say  that  in  the  pres¬ 
ence  of  the  jury.  I  have  excluded  the  question. 

You  don’t  have  to  inform  me  as  to  why  you  are  doing 
it. 

MR.  BRESS:  Your  Honor,  the  jury  has  seen  that. 
All  right. 

If  Your  Honor  please,  in  all  deference  to  Your  Honor — 

THE  COURT:  Now,  I  say,  let  us  stop  right  now. 
There  will  be  no  further  inquiry  along  that  line,  and  I 
so  rule. 

Now,  it  is  very  unfortunate  on  either  side  if  you  do 
not  agree  with  me.  I  can’t  help  it. 

What  did  you  say,  Mr.  Bernstein? 

MR.  BRESS:  He  suggested  I  make  a  proffer  at  the 
bench. 

THE  COURT:  You  have  already  made  a  prof- 
4424  fer  on  the  line  of  inquiry  you  are  already  on,  and 
it  is  familiar  to  me,  and  I  assume  you  intend  to 
pursue  it,  and  it  is  excluded. 

BY  MR.  BRESS : 

Q  Mr.  Rydstrom,  have  you  in  the  last  three  to  four 
weeks  received  communications  in  the  form  of  telephone 
calls  from  Mr.  Basinight  of  the  C.A.A.,  sitting  in  the 
courtroom,  with  respect  to  your  testimony  to  be  given  in 
this  case? 
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THE  COURT:  Well,  now.  If  he  received  any  tele¬ 
phone  calls  with  respect  to  his  testimony  to  be  given  in 
this  case,  then  certainly  it  presumably  must  have  been 
with  reference  to  his  testimony  as  a  rebuttal  witness. 

MR.  BRESS :  Mr.  Basinight  is  for  the  defense. 

THE  COURT:  I  understand  that.  But  I  say  the  de-v 
fense  has  not  offered  him,  Captain  Bridoux  has  not  of¬ 
fered  him,  Eastern  Air  Lines  has  not  offered  him,  the 
United  States  has  not  offered  him,  and  you  have  offered 
him. 

MR.  BRESS :  I  want  to  show  what  Mr.  Basinight  said 
and  what  was  done  by  Mr.  Basinight  in  the  conversation. 

THE  COURT:  Immaterial. 

MR.  BRESS :  Would  Your  Honor  let  me  make  a  prof¬ 
fer  at  the  bench? 

THE  COURT:  You  better  come  to  the  bench  because 
this  is  a  situation  I  am  getting  disturbed  about  and  riled 
up  about. 

(At  the  bench:) 

MR.  BRESS:  I  believe  that  this  is  quite  rele- 
4425  vant  for  you  to  know. 

THE  COURT:  Now,  I  am  all  over  that,  but 
come  up  to  the  proffer. 

MR.  BRESS:  Well,  Mr.  Basinight  called  this  witness 
three  times  and  told  the  witness  that  the  Government 
cannot  be  held  liable,  but  that  the  tower  men  themselves 
would  be  held  liable  if  there  was  negligence  in  the  tower, 
telling  him  that  the — 

THE  COURT :  This  is  not  anything  that  you  didn’t 
know  about. 

MR.  BRESS:  Well,  I  think  it  amounts  to  intimida¬ 
tion. 

MR.  O’DONOGHUE :  Oh,  no. 

THE  COURT :  As  I  indicated  to  you,  this  is  a  matter 
concerning  the  United  States.  It  is  not  helpful  to  me.  I 
have  pretty  much  made  up  my  mind,  and  the  evidence  is 
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in  where  the  accident  happened  and  where  the  responsi¬ 
bility  lays,  but  I  am  not  indicating  to  the  Government  or 
counsel  for  the  plaintiff  where  it  is. 

MR.  BRESS:  Yes,  sir.  I  am  doing  this  reluctantly 
but  it  is  my  duty  if  I  know  of  a  thing  like  this  that  I 
should  bring  it  out. 

THE  COURT:  You  are  prejudicing  the  case  of  East¬ 
ern  and  Bridoux. 

MR.  AHERXE:  This  is  the  most  outrageous  mani¬ 
festation  of  prejudice  I  have  been  ever  subjected 
4426  to.  Your  Honor  should  strongly  charge  the  jury 
to  disregard  this  whole  thing. 

THE  COURT:  You  have  left  the  inference  to  be 
drawn  that  the  statements  which  are  merely  collateral  for 
use  for  impeachment,  you  have  left  the  inference  that  the 
witness’  testimony  of  the  circumstances  are  fabrications 
and  concoctions. 

MR.  BRESS:  No;  that  they  impeach. 

THE  COURT:  You  have  gone  further  and  left  that 
inference  in  my  mind,  and  my  reactions  have  been  nor¬ 
mal,  and  it  has  left  that  in  my  mind. 

MR.  AHERNE :  There  has  been  sufficient  circum¬ 
stances  there  to  prejudice  the  case  against  Eastern. 

THE  COURT:  Let  us  leave  it.  As  far  as  the  jury  is 
ceneemed,  I  am  going  to  tell  the  jury  to  disregard  it,  and 
on  the  matter  between  the  United  States  and  the  plaintiff, 
between  the  plaintiff  and  the  United  States,  I  have  done 
so. 

MR.  WARNER :  This  is  not  very  material  to  Bridoux. 

THE  COURT:  If  you  do  not  act  for  Bridoux,  I  am 
acting. 

MR.  WARNER :  T  am  leaving  it. 

THE  COURT:  Leave  it  in  that  category’  if  you  want. 

MR.  WARNER :  I  am  leaving  it  that  way. 

MR.  BERNSTEIN :  In  several  instances  counsel  for 
Eastern  under  cross-examination  was  permitted  to  refresh 
recollections  by  reading  from  the  statements. 
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THE  COURT :  They  were  permitted  to  read  the 
4427  statements  after  the  statements  were  sought  for 
impeachment  purposes,  and  the  statements  are  not 
in. 

MR.  BRESS :  No ;  Mr.  Galiher  brought  it  out  for  the 
first  time. 

THE  COURT:  That  is  all  there  is.  No  more. 

(Counsel  having  returned  to  the  trial  table:) 

BY  MR.  BRESS : 

Q  Are  you  familiar  with  the  landing  pattern  in  effect 
at  Washington  National  on  November  1,  1949?  A  Yes, 
sir. 

Q  I  show  you  Plaintiffs’  Exhibit  7  and  ask  you  if  that 
is  the  pattern  to  which  you  refer.  A  Effective  Novem¬ 
ber  ’49? 

Q  Which  was  in  effect  on  November  1,  1949?  A  Yes; 
that  is  correct. 

Q  Were  you  familiar  with  the  civil  air  regulations 
dealing  with  the  requirement  that  pilots  comply  with  the 
Janging  pattern?  A  Yes,  sir. 

Q  A  pilot  who  comes  in  to  land,  is  he  required  to  com¬ 
ply  with  the  landing  pattern  ?  A  Yes,  sir. 

Q  If  the  pilot  while  in  the  pattern  receives  an  instruc¬ 
tion  to  land,  is  he  required  to  land  in  accordance 
442S  with  the  pattern  ?  A  At  all  times. 

Q  That  is  at  all  times? 

BY  THE  COURT : 

Q  What  was  your  answer?  A  At  all  times. 

BY  MR.  BRESS : 

Q  Now,  at  what  times  is  a  pilot  permitted  to  get  out 
of  the  pattern  for  landing?  A  Two  cases  in  civil  air 
regulations. 

THE  COURT:  I  am  sorry,  sir,  but  you  will  have  to 
keep  your  voice  up,  please. 

THE  WITNESS:  In  two  cases.  When  the  pilot  re¬ 
quests  a  deviation  and  receives  approval  of  the  same,  or 
the  tower  for  any  number  of  reasons  requests  a  deviation. 
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BY  ME.  BRESS : 

Q  Directs  a  deviation?  A  Directs  a  deviation. 

Q  Now,  in  authorizing  a  deviation,  are  words  required 
to  be  used  to  deviate  the  pilot  or  to  grant  approval  to 
deviate?  A  Yes. 

Q  Will  you  tell  us  what  those  words  would  be?  A 
Well,  they  are  quite  voluminous,  Mr.  Bress,  under  A.N.C., 
Army,  Navy,  C.A.A.  procedures  for  air  traffic  control. 

In  this  particular  case,  the  use  of  runway  3,  he 
4429  must  use,  in  the  essence  of  this  hearing:  Make 
long  approach  or  make  short  approach,  where  the 
pilot  very  often  requests  it. 

There  are  many  others. 

I  think  I  am  wasting  the  Courts  time,  but  there  are 
a  great  many  others. 

Q  In  other  words,  what  I  am  getting  at  is:  If  a  de¬ 
viation  is  requested  by  a  plane  and  is  authorized,  is  di¬ 
rected  by  the  tower,  it  takes  some  words  to  tell  them  to 
do  that;  is  that  correct?  A  Yes,  sir. 

ME.  BRESS:  That  is  all. 

Cross  Examination 
BY  MR.  O’DONOGHUE : 

Q  Mr.  Rydstrom,  do  you  know  whether  any  sugges¬ 
tions  about  point  of  impact  of  the  planes  was  put  into 
Mr.  Tigner’s  statement  in  response  to  any  suggestions? 
Do  you  know  whether  the  statement  included  any  such 
statement?  A  No,  sir.  I  cannot  state  factually  a 
change  that  was  made.  I  can  state  generally  that  all 
generalization — 

Q  Well,  as  to  that  point — 

MR.  BRESS:  Let  him  finish. 

THE  WITNESS:  — generalization  to  questions,  sug¬ 
gested  by  questions,  as  to  the  agreement  upon  these  facts 
in  this  case. 

BY  MR.  O’DONOGHUE : 
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4430  Q  Do  you  know  whether  or  not  there  was  any 
suggestion  made  by  Mr.  Stock  to  Mr.  Tigner  that 
was  included  in  Mr.  Tigner’s  statement  as  to  the  point  of 
impact?  A  No,  sir,  I  cannot  actually  state  a  factual 
change.  I  know  there  were  many  changes  in  everybody’s. 

Q  You  were  asked  on  direct  examination  what  par¬ 
ticular  changes  you  heard  suggested  by  Mr.  Stock  to  Mr. 
Tigner,  and  did  you  not  say  that  the  one  that  you  could 
remember  was  the  point  of  impact  ?  A  Yes,  sir. 

Q  And  what  ^vas  that  suggestion?  A  A  common 
agreement — 

Q  No;  what  was  the  suggestion? 

MR.  BRESS:  Let  him  answer  the  question. 

MR.  O’DONOGHUE:  I  want  a  responsive  answer. 

THE  COURT:  I  think  counsel  is  entitled  to  answer. 
Common  agreement  is  not  an  answer.  That  is  a  conclu¬ 
sion. 

THE  WITNESS :  —to  reach—  i 

MR.  BRESS:  You  didn’t  hear  the  rest  of  the  answer. 

THE  WITNESS:  — to  reach  a  conclusive  point,  a 
technical  point,  on  many  phases,  of  impact,  where  the 
ship  was. 

BY  THE  COURT : 


Q  Let  us  stop  at  this  place.  Let  us  assume  your  state¬ 
ment  says  the  impact  was  such  and  such.  You  were 
there  when  this  conference  was  held. 

4431  Let  us  assume  that  you  gave  a  statement  as  to 
what  you  thought  was  the  place  of  impact.  You 
said  it  was  at  A. 

Tigner,  we  will  say,  also  saw  what  he  thought  was  the 
point  of  impact,  and  he  said  it  was  at  B. 

Jones  said  what  he  thought  was  the  point  of  impact, 
and  he  put  it  at  C,  and  so  on,  and  you  have  four  or  five 
men  giving  their  best  recollection  with  reference  to  the 
point  of  impact.  A  Yes,  sir. 

Q  Now,  was  there  a  suggestion  made  by  someone  that 
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there  be  a  particular  point  picked  out  and  agreed  upon? 
Is  that  what  you  are  trying  to  say?  A  Yes,  sir. 

Q  Who  made  that  suggestion  and  what  was  the  par¬ 
ticular  point  picked  out?  A  I  think  the  statements — 

Q  No;  I  don’t  want  your  thinking.  I  want  your  an¬ 
swer.  A  Repeat  the  question,  please,  Your  Honor? 

THE  COURT :  Read  the  question. 

(Pending  question  read.) 

THE  WITNESS :  Mr.  Stock. 

BY  THE  COURT: 

Q  What  was  the  particular  point  he  picked  out  in 
relation  to  the  statement?  A  Mr.  Stock  didn’t 
4432  pick  out  the  point.  It  was  a  general  mulling  of  the 
whole  of  everybody’s  statements. 

Q  Well,  let  us  put  it  this  way.  If  there  is  a  bank 
statement,  and  yrou  are  the  bookkeeper,  and  at  the  moment 
the  balance  was  $315,  and  I  come  along  and  I  suggest  that 
you  change  that  document  from  $315  to  $415  so  that  in¬ 
stead  of  having  a  shortage  you  would  have  a  balancing 
of  the  books. 

You  agree  with  me  that  that  was  a  material  change, 
wouldn’t  you?  A  Yes,  sir. 

Q  Was  there  any  such  change  of  that  character  sug¬ 
gested  by  Mr.  Stock  or  anybody  else?  A  Yes,  sir. 

Q  What  is  it?  That  is  what  I  am  trying  to  find  out. 
BY  MR.  O’DONOGHUE : 

Q  Is  it  necessary  for  you  to  refer  to  that  statement? 
A  No:  not  my  own. 

Q  What  statement  do  you  have  before  you,  yours? 
A  Yes,  sir. 

Q  Now,  was  there  any  suggestion  made  to  you  that 
you  place  a  point  of  impact — 

THE  COURT:  I  will  inhibit  any  further  inquiry  on 
this. 

Members  of  the  jury,  this  concerns  only’  the  plaintiff 
and  the  United  States.  Tt  doesn’t  include  the  plaintiff 
and  the  other  defendants. 
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BY  MR.  O’DONOGHUE : 

4433  Q  Now,  Mr.  Rydstrom,  have  yon  recently  been  a 
patient  in  a  mental  hospital?  A  Yes,  sir.; 

Q  And  where  was  that?  A  At  Perry  Point  Veterans 
Hospital,  Maryland. 

Q  How  long  vrere  you  there?  A  Four  months. 

Q  What  were  you  suffering  from?  A  Compound 
fracture  of  the  spine,  left  wrist,  and  right  arm,  and  ner¬ 
vous  tension. 

Q  That  is  a  mental  hospital,  is  it  not?  A  No,  sir; 
that  is  a  general  medical  surgical  and  psychiatric. 

Q  Were  you  not  suffering  from  manic — depressive 
psychosis?  A  Yes,  sir;  that  is  a  diagnosis  of  the  case. 
MR.  O’DONOGHUE:  I  have  no  further  questions. 
THE  COURT : 


Well,  very  well,  sir.  Thank  you  very  much.  You  are 
excused. 

MR.  WARNER:  May  I  cross-examine,  Your  Honor? 

THE  COURT:  If  it  is  with  reference  to  the  matters 
that  have  been  interrogated  about,  Mr.  Warner,  I  have 
made  a  ruling  that  concerns  only  the  United  States,  and 
that  it  does  not  concern  the  defendant  Bridoux. 

MR.  WARNER :  That  is  why  I  asked  the  question. 
4434  MR.  BRESS :  I  would  like  to  interrogate  about 
this  four  months’  hospitalization,  Your  Honor. 

THE  COURT:  You  mav. 


Redirect  Examination 


BY  MR.  BRESS : 

Q  Mr.  Rydstrom,  when  were  you  in  Perry  Point  Vet¬ 
erans  Hospital?  A  This  year? 

Q  Yes.  This  four  months’  period  that  you  referred 
to.  When  was  that?  A  June  through  September  29. 

Q  What  year?  A  This  past  year,  ’52. 

Q  ’52?  A  Yes. 

Q  Did  you  get  treatment  for  those  fractures  and  for 
your  nervous  condition  at  that  time?  A  Yes,  sir.  If  I 
could  correct  the  record,  May  15.  ; 
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BY  THE  COURT : 

Q  Were  yon  in  an  accident  of  some  kind;  is  that  it? 
A  Yes,  sir. 

Q  What  kind  of  accident?  A  I  was  on  a  roof. 

Q  You  fell  off  the  roof?  A  Yes,  sir. 

4435  Q  And  as  a  consequence  of  your  injuries  you 
were  suffering  from  this  temporary  mental  dis¬ 
ability  that  you  testified  about?  A  No ;  that  is  not  quite 
honest,  Your  Honor. 

I  had  precipitated  this  nervous  ailment  through  my 
work  in  the  Washington  tower,  and  I  had  the  fall  about 
the  same  time. 

*  *  *  * 

THE  COURT :  In  other  words,  I  want  to  make  it  ab¬ 
solutely  clear  to  you,  members  of  the  jury,  that  as  far  as 
you  are  concerned,  you  are  not  concerned  with  his  testi¬ 
mony  at  all.  It  is  for  the  benefit  of  the  Court  in 

4436  relation  to  the  case  of  the  plaintiff  against  the 
United  States. 

•  •  *  * 

4438  MR.  BRESS:  Your  Honor,  in  addition  to  the 
tide  certified  copy  that  I  showed  to  the  Court,  I 

4439  also  had  prepared  by  the  Coast  and  Geodetic  Sur¬ 
vey  this  very  same  map  shoving  the  water’s  edge 

and  shoving  the  boundary  between  the  District  and  Vir¬ 
ginia  at  11 :4G  on  November  1, 1949. 

THE  COURT:  You  mean,  the  boundary  between  the 
District  and  Virginia  changes  on  the  hour? 

MR.  BRESS:  No;  the  boundary  remains  the  same  but 
the  water  changes. 

THE  COURT:  We  have  been  over  that,  haven’t  we? 
MR.  BRESS:  No.  It  covers — I  made  a  statement 
earlier  that  the  distance  between  the  water’s  edge  and 
the  boundary,  how  much  land  there  is,  and  I  have  a 
document  here  to  prove  it. 

THE  COURT:  I  said  when  the  time  comes,  I  will  in- 
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struct  the  jury  as  to  the  dividing  line  between  the  Dis¬ 
trict  of  Columbia  and  the  Commonwealth  of  Virginia. 
With  reference  to  the  high  water  mark,  it  might  be  in¬ 
teresting,  let  us  say,  but  it  is  not  in  any  way  helpful. 

MR.  BRESS:  Would  you  like  to  look  at  this,  Your 
Honor?  i 

THE  COURT :  I  would  like  to  look  at  it  as  a  work  of 
art,  but  I  am  not  interested  in  what  it  proposes  to  show. 

MR.  BRESS :  I  think  it  will  be  perfectly  plain  to  you. 

MR.  O’DONOGHUE:  I  prefer  that  you  not  look  at 
any  works  of  art  that  may  have  no  bearing  on  thei  case. 

MR.  BRESS:  If  the  United  States  objects,  I  will  not 
have  Your  Honor  look  at  it. 

4440  THE  COURT :  All  right. 

MR.  BRESS:  Subject  to  the  exhibit  being  re¬ 
viewed,  and  Your  Honor  made  a  ruling  if  they  have  been 
put  in,  and  if  there  has  been  no  formal  offer  and  admis¬ 
sion,  we  would  consider  those  as  having  been  admitted. 

THE  COURT :  And  that  same  ruling  relates  to  any  of 
the  parties.  If  there  is  anything  inadvertently  left  out, 
you  have  the  permission  of  the  Court  to  include  it 

•  *  *  * 

4442  Filed  Nov  19  1953  Harry  M.  Hull,  Clerk 

Monday,  March  9,  1953 

(In  UNION  TRUST  COMPANY  v.  EASTERN  AIR 
LINES  et  al.,  memorandum  of  proceedings  in  chambers 
of  Judge  McGUIRE  beginning  at  10:45  a.m.  today:) 

1  (a) — Defendant  Eastern’s  motion  to  strike  testimony 
of  witness  Kirby  with  reference  to  DC-4  headed  south¬ 
west  on  north  side  of  tower  (transcript  930,  931,  934), 
because  it  has  not  been  connected  and  has  no  bearing  on 
the  issues  of  the  case — DENIED. 

X  (b) — Defendant  Eastern’s  motion  to  strike  testimony 
and  written  statements  of  Stock,  Union,  Seltzer,  Tigner, 
in  so  far  as  Eastern  is  concerned,  which  testimony  in 
regard  to  the  statements  purported  or  was  directed  to 
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show  an  alleged  fabricated  or  conspiracy  character.  Far¬ 
ther  that  there  be  withdrawn  from  the  jury,  in  so  far  as 
defendant  Eastern  is  concerned,  any  consideration  of  con¬ 
spiracy,  concoction  or  fabrication,  and  the  jury  be  in¬ 
structed  that  Eastern  was  not  a  party  to  any  such  and 
there  is  no  evidence  whatever  that  Eastern  was  involved 
in  it  and  there  is  no  indication  that  the  defendant  East¬ 
ern  had  anything  to  do  with  the  statements  at  any  time. — 
THIS  TO  BE  COVERED  BY  AN  INSTRUCTION. 

MR.  O’DONOGHUE:  Your  Honor  will  remem- 
4443  ber  we  made  a  motion  at  the  close  of  the  plaintiff’s 
case,  which  is  not  resolved,  and  I  would  like  to 
renew  it. 

THE  COURT :  That  will  be  denied. 


On  discussion  as  to  whether  all  or  parts  of  Stock, 
Union,  Seltzer,  Tigner  statements  were  in  evidence — 
UNION  AND  TIGNER  STATEMENTS  ARE  IN. 

1  (c) — Defendant  Eastern’s  motion  to  strike  statements 
of  Mr.  Bress  as  to  similarity  of  statements — DENIED. 

1  (d) — Defendant  Eastern’s  motion  to  strike  references 
to  flight  strips  and  handwriting  thereon — DENIED. 

2 — Defendant  Eastern’s  motion  to  strike  out  Plaintiff’s 
Exhibit  7,  landing  pattern — DENIED. 

3  (a) — Defendant  Eastern  offered  in  evidence  the  en¬ 
tire  ANC  Manual.  Plaintiff  objected  to  any  portions 
not  already  read  in  evidence.  PORTIONS  ALREADY 
READ  RECEIVED  IN  EVIDENCE. 

THE  COURT:  The  jury  has  probably  forgotten  all 
about  the  manual.  I  will  let  it  stand  at  what  is  in. 
4444  3  (b)  and  (c) — Defendant  Eastern  offered  in  evi¬ 

dence  Cope  statement  to  CAB  November  2,  1949 — 
RECEIVED. 

THE  COURT :  The  statement  to  the  FBI  is  out.  The 
first  statement  is  in,  to  the  CAB. 

3  (d) — Defendant  Eastern  offered  in  evidence  Regula¬ 
tion  60.14(d).  The  regulation  was  read.  Defendant 
Bridoux  objected.  RECEIVED. 


2085  A 


THE  COURT:  If  it  is  a  regulation  published  in  the 
Federal  Register,  it  is  going  in. 

MR.  WARNER:  Then  any  other  regulation  can  go  in. 
THE  COURT:  That  is  right. 

MR.  GALIHER:  I  think  this  is  the  time  for  finding 
out  what  each  is  going  to  offer. 

MR.  BRESS:  I  can  state  for  the  plaintiffs  we  are 
relying  on  those  offered  and  received  into  evidence. 


Defendant  Eastern  offered  in  evidence  regulation  60.14 
(e).  The  regulation  was  read.  RECEIVED. 

MR.  WARNER:  That  is  perfect.  I  have  no  objection 
to  that.  May  I  say  one  thing,  Your  Honor?  I  haven’t 
prepared  a  statement  similar  to  Eastern’s.  There  is  one 
regulation — I  don’t  know  the  number  of  it — which  sets 
forth  that  an  aircraft  that  is  on  the  right  has  the  right- 
of-way. 

4445  MR.  AHERNE:  That  is  in  evidence. 

*  *  *  * 

3  (e) — Defendant  Eastern  offered  in  evidence  the  traf¬ 
fic  summarv,  from  11  a.m.  to  12:07  p.m.  November  1, 
1941— RECEIVED. 

4 —  Defendant  Eastern’s  motion  for  directed  verdict — 
DENIED. 

5 —  Defendant  Eastern’s  motion  for  special  verdict  under 
Rule  49— GRANTED. 

6  (a) — Argument  time  to  be  taken  by  each  side — 

THE  COURT:  You  can  have  all  the  time  you  want, 
but  I  think  you  ought  to  finish  in  a  day. 

6  (b) — Order  of  closing  arguments — TO  BE  DECIDED 
LATER. 

7  and  8 — On  defendant  Eastern’s  request  for  ruling 
that  arguments  on  damages  be  restricted  per  paragraphs 
(a)  (b)  and  (c) — 

THE  COURT:  I  agree  with  (b). 

MR.  AHERNE:  (c)  is  the  counterpart. 
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THE  COURT:  I  won’t  permit  that  to  be  done  at  all, 
under  any  circumstances. 

MR.  AHERNE:  And  will  Your  Honor  read  No.  8? 
These  two  things  can  be  considered  together. 

4446  THE  COURT  (having  read) :  Suppose  it  should 
happen  that  way.  I  would  have  to  do  it,  wouldn’t 

I? 

MR.  BRESS :  How  could  I  argue  the  damages,  in  the 
light  of  this  unorthodox  request? 

THE  COURT:  His  argument  is  this:  If  the  jury 
brings  in  a  verdict,  and  the  verdict  is  in  excess  of  $15,000, 
and  they  find  the  accident  happened  in  Virginia,  I  would 
have  to  reduce  it  to  the  limit  of  the  Virginia  law,  in  each 
case.  So  it  isn’t  unorthodox.  It  does  save  some  con¬ 
fusion. 

MR.  BRESS:  We  have  covered  it  in  our  prayers, 
according  to  our  Court  of  Appeals  pronouncement. 

MR.  GALIHER:  How  can  you  change  that  around  to 
suit  you?  It  may  suit  us,  too. 

THE  COURT :  Look  at  that  during  the  lunchtime. 

9 — On  defendant  Eastern’s  suggestion  that  counsel 
agree  with  respect  to  instruction  to  be  given  on  Virginia 
and  District  of  Columbia  boundary — 

THE  COURT:  My  thought  on  that  is  the  map  indi¬ 
cates  where  the  boundary  was. 

MR.  AHERNE:  I  have  prepared  an  instruction  on 
that. 

MR.  BERNSTEIN:  We  have  prepared  an  instruction 
on  that,  too. 

•  •  *  • 

4447  11 — On  defendant  Eastern’s  request  for  ruling 
that  the  DC-4  was  not  late;  that  there  was  no  evi¬ 
dence  of  it  and  counsel  cannot  argue  it — 

MR.  BRESS :  There  is  evidence  of  it. 

MR.  AHERNE:  That  the  DC-4  was  late? 

THE  COURT:  You  will  have  time  to  look  it  up  at 
lunchtime. 
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MR.  BRESS :  I  can  argue  it  was  late,  because  they 
were  cutting  in;  that  they  wanted  to  come  in  on  time. 

THE  COURT:  No;  you  have  to  have  evidence  to 
support  that. 

12 — On  defendant  Eastern’s  request  for  ruling  that 
counsel  for  defendant  Bridoux  may  not  argue  that 
Bridoux  is  alone  in  this  case ;  that  he  has  been  abandoned 
by  his  government;  or  on  the  extent  of  his  injuries. 

THE  COURT:  Of  course  you  can’t  argue  that  he  has 
been  abandoned  by  his  government. 

MR.  WARNER:  I  never  contemplated  that. 

•  •  *  * 

4449  THE  COURT:  We  are  down  to  “No  counsel 
may  argue  to  jury  that  situs  of  accident  will  de¬ 
termine  the  amount  of  recovery.”  I  think  that  is  well. 
And  then  (b)  and  (c)  are  out. 

Then  we  get  over  to  the  next  page,  8,  and  I  thought 
you  had  indicated  to  me  that  vour  agreement  in  reference 
to  that  would  be  held  in  abeyance  until  you  have  had  an 
opportunity  to  look  at  it. 

MR.  BRESS:  I  have  had  an  opportunity  to  look  at 
it  and  we  have  tried  to  work  out  some  compromise  lan¬ 
guage  we  could  use.  I  have  stated  in  substance  to 
Messrs.  Aheme  and  Galiher  the  following,  Your  Honor: 

I  am  not  disposed  to  argue  to  the  jury  to  influence 
them  on  situs,  that  the  verdict  would  be  greater  if  it  was  a 
D.  C.  case  instead  of  a  Virginia  case.  I  would  not  argue 
that.  But  I  am  of  the  opinion  that  we  are  asking  the 
jury  for  a  possible  inconsistent  verdict,  if  they  are  not 
told  anything  about  the  significance  of  the  situs  question. 

The  difference  between  our  respective  points  of  view 
is  that  I  believe  the  jury  should  be  edified  objec- 

4450  tivelv  as  to  what  its  significance  is.  The  other 
side  believes  the  jury  should  be  kept  in  ignorance 

of  what  the  significance  is 
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I  think  it  can  be  handled  objectively  by  a  statement 
that  “You  are  not  to  be  influenced  whatsoever  in  arriving 
at  the  situs  by  reason  of  the  fact  that  if  it  occured  in 
one  jurisdiction  there  is  a  limit  on  the  recovery,  and  if 
it  occurred  in  the  other  jurisdiction  there  is  no  fixed 
measure  of  damages.” 

I  propose  this  kind  of  language,  for  counsel  to  state 
to  the  jury  “All  counsel  are  in  agreement  that  your  de¬ 
cision  as  to  where  the  claims  for  wrongful  death  arose, 
that  is  whether  they  arose  in  the  District  of  Columbia 
or  in  Virginia,  shall  be  made  by  you  independently  of  any 
consideration  of  the  fact  that  if  you  find  the  claims  arose 
in  one  jurisdiction” — 

THE  COURT:  You  don’t  have  to  put  this  on  the  rec¬ 
ord  until  we  arrive  at  some  conclusion. 

(Off  record.) 

THE  COURT :  Then  Plaintiff’s  27,  with  the  suggested 
changes. 

MR.  BRESS:  Granted  as  amended,  plus  charge  in 
Nelson  case. 

THE  COURT:  Yes. 

Now  what  prayers  have  you  agreed  on  here? 

*  *  *  • 

4451  3  and  4 — Court’s  charge  on  these. 

Defendant  Eastern  objected  to  No.  4,  the  latter 
portion,  as  being  dictum  in  a  case  involving  res  ipsa 
loquitur. 

•  •  •  • 

4454  MR.  AHERNE :  Defendant  Eastern,  at  the  close 
of  all  the  evidence,  has  moved  for  direction  of  a 
verdict  in  its  favor,  in  accordance  with  Rule  50. 

THE  COURT :  I  will  have  to  hear  Mr.  Galiher  a  little 
bit  more  on  that.  Isn’t  that  right? 

MR.  GALIHER:  That  is  what  you  indicated. 
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4455  On  Instructions  Requested  by  Defendant  \ 

Eastern 

1 —  Granted. 

2 —  Denied.  THE  COURT :  I  will  simply  say  tliat  the 
air  control  officer  controls  traffic  in  and  around  the  air¬ 
port. 

3 —  Granted  in  substance. 

4 —  Granted  in  substance. 

5 —  Granted  in  substance. 

6 —  Granted  in  substance. 

MR.  BRESS :  I  object  to  6. 

7 —  Granted  in  substance. 

•  *  •  • 

4456  No.  7- A,  I  will  grant  it  in  substance,  and  I  will 
use  it  in  my  own  way.  That  is  7- A. 

*  *  *  * 

THE  COURT:  With  reference  to  No.  8,  I  will  put  in 
foreword,  with  a  question  mark,  and  I  will  check  it 

•  •  •  • 

THE  COURT :  No.  9. 

*  *  *  * 

4457  I  will  rule  he  was  in  the  pattern,  and  on  down¬ 
wind  leg,  and  when  he  got  opposite  the  airport,  he 

made  a  roundhouse  turn. 


MR.  AHERNE: 
are  quite  right. 
THE  COURT: 


•  •  *  • 

If  Your  Honor  puts  it  that  way,  you 
That  is  the  way  I  am  going  to  put  it. 


The  only  thing  that  is  going  to  the  jury  is  “cleared  to 


land.” 


Mr.  Bress  agrees  he  is  in  the  traffic  pattern. 

Now,  gentlemen,  we  are  going  to  have  to  move  fast  on 
these. 


No.  10, 1  think  is  all  right. 
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*  •  *  • 

MR.  AHERNE:  11,  Your  Honor,  is  already  consid¬ 
ered  in  other  connections. 

4458  THE  COURT :  All  right ;  repetitious. 

MR.  BRESS:  Is  that  withdrawn? 

MR.  GALIHER :  No. 

THE  COURT:  All  right;  repetitious. 

Now,  No.  12. 

I  will  elucidate  with  reference  to  the  rules,  and  the 
only  rules  are  the  rules  offered  in  evidence. 

MR.  AHERNE :  Those  are  the  instructions  of  the 
tower. 

MR.  BRESS:  They  don’t  constitute  the  pattern. 

THE  COURT:  Well,  denied.  I  said  I  am  going  to 
charge  them  in  that  fashion.  I  am  going  to  give  them 
the  picture  that  they  are  in  the  pattern  and  at  sometime 
or  other  they  started  to  make  a  turn  out  of  the  pattern. 
Now’,  under  the  regulations,  the  control  tow’er  man  can 
say:  You  can  leave  the  pattern;  cleared  to  land. 

If  they  find  that  to  be  a  fact,  Eastern  is  out. 

MR.  AHERNE:  12-A  is  a  definition  of  traffic  pattern 
from  the  regulations. 

THE  COURT :  Well,  I  said  I  would  cover  that.  It  is 
not  merely  a  track  over  the  ground;  it  is  flexible. 

MR.  WARNER :  No  objection. 

THE  COURT :  That  is  granted.  Put  down  12-A 
granted. 

MR.  BRESS:  I  object  to  No.  12-A  on  the  ground  it 
defines  the  traffic  pattern  to  be  something  other  than  that 
which  is  shown  by  the  Exhibit  No.  7. 

4459  THE  COURT:  Your  objection  is  noted. 

No.  13  has  been  covered  in  what  I  said  I  would 
do.  Make  a  note  of  No.  13. 

•  *  •  • 

MR.  AHERNE:  We  withdraw’  No.  13- A,  Your  Honor. 
THE  COURT:  All  right;  withdrawn. 
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Now,  No.  14,  I  will  put  down,  repetitions,  bnt  I  want 
to  cover  it.  I  have  already  stated  I  would. 

MR  AHERNE :  I  think  15  is  about  the  same.  I  think 
14  and  15  are  the  same  thing. 

THE  COURT:  The  same  thing. 

MR.  BRESS:  Do  you  want  to  withdraw  15? 

MR.  AHERNE :  Unless  we  don’t  withdraw  14. 

THE  COURT :  It  is  the  same  thing. 

No.  16,  I  will  grant  it  in  substance  but  deny  it  as 
framed. 

4475  Judges  Charge 

THE  COURT :  Members  of  the  Jury,  as  I  indicated  to 
you  five  minutes  ago  before  we  suspended  for  the  last 
recess  that  we  will  have  in  this  case,  it  has  been  a  long 
time.  It  is  two  months  to  the  day  since  we  began  opera¬ 
tions,  shall  I  say,  on  this  front. 

I  want  to  thank  you,  at  the  outset,  for  the  courtesy 
and  the  attention  and  indeed  for  the  long  suffering — and 
that  is  a  virtue — that  you  have  manifested  throughout 
these  long  weeks  of  trial.  But  I  have  no  doubt  that  you 
are  conscious  of  the  fact  that  you  are  performing  a  very 
important  responsibility.  You  know  the  jury  system  is 
the  best  method  that  has  been  devised,  according  to  the 
character  of  our  people,  for  the  purpose  of  resolving  a 
controversy  between  the  individual  on  the  one  side  and 
his  government  on  the  other,  where  a  crime  may  possibly 
be  involved,  or  a  private  controversy  such  as  this  between 
individuals.  You  are  following  in  a  long  tradition.  The 
old  courthouse  we  left  last  fall  had  been  there  almost 
since  the  country  was  established,  since  the  American 
union  of  states  was  brought  into  being,  since  1801.  So 
therefore  in  the  capacity  in  which  you  presently  find 
yourselves  you  have  become  part  and  parcel,  so  to  speak, 
of  the  great  American  tradition,  the  right  of  an  individ¬ 
ual  with  reference  to  a  controversy  between  himself  and 
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another  individual,  or  other  individuals,  to  have 

4476  that  controversy  resolved  by  a  jury  of  his  peers, 
according  to  the  law  of  the  land.  And  that  is  why 

you  are  here. 

One  of  the  first  things  I  want  to  do  is  to  lay  a  ghost 
that,  like  Banquo’s  ghost,  has  been  recurring  in  the 
course  of  this  trial,  and  that  is  with  reference  to  certain 
pieces  of  evidence  that  have  been  adduced  here  in  open 
court.  I  have  reference  to  the  so-called  traffic  slips  and 
to  the  statements  made  by  individuals  and  of  a  character 
claimed  to  be  different  than  the  statements  they  made  on 
the  stand  when  they  gave  their  testimony  verbally.  I  am 
going  to  say  this  to  you,  that  when  that  question  was 
raised  originally,  I  asked  counsel  at  the  bench  whether  or 
not  there  was  anv  claim  that  these  so-called  statements 
were  concocted  or  fabricated;  and  I  was  told  there  was. 
Then  I  said,  and  rightfully  so,  that  as  a  judge,  the  sug¬ 
gestion  of  a  crime  having  been  committed  being  intimated 
to  me,  then  evidence  of  that  character  must  be  imme¬ 
diately  forthcoming.  Then  that  charge,  or  that  accusa¬ 
tion,  was  withdrawn.  And  that  is  the  way  it  was  until 
yesterday. 

Yesterday,  you  will  recall,  I  stopped  Mr.  Warner  in 
his  address  to  the  jury  by  virtue  of  his  reference  to  the 
word  “scheme,”  which  imports  a  conspiracy  to  fabricate 
evidence,  with  reference  particularly  to  the  slips  and  the 
source  from  which  they  came,  from  the  witness 

4477  Roerig.  Those  slips  came  from  a  proper  source, 
because  you  will  remember  I  interrogated  him  with 

respect  to  those  slips;  and  if  those  slips  were  kept  in 
the  ordinary  course  of  business,  as  he  said  they  were, 
then  they  are  admissible  in  evidence,  just  the  same  as  a 
person’s  bank  statement  kept  in  the  ordinary  course  of 
the  bank’s  business,  or  anything  of  that  nature,  would  be 
admissible  in  evidence. 

So,  therefore,  I  want  to  immediately  have  you  dispel 
that  from  your  minds,  because  counsel  have  said  that 
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there  is  no  charge  of  fabrication  or  concoction  or  subor¬ 
nation  of  perjury,  if  you  will,  in  this  case.  That  does 
not  mean,  however,  that  counsel  is  inhibited  or  forbidden 
from  arguing  with  reference  to  the  weight  to  be  attached 
to  such  evidence,  whether  or  not  it  impeaches  or 
whether  or  not  the  statements  made  out  of  court  jibe, 
so  to  speak,  with  those  made  in  court.  If  there  is  a  dis¬ 
crepancy  of  a  material  character,  that  is  in  your  province 
and  it  is  up  to  you  to  determine.  I  w^ant  to  say  that 
with  reference  to  this  whole  controversy;  and  further  I 
want  to  say  with  reference  particularly  to  the  statements 
that  Eastern  Air  Lines  is  not  concerned,  or  is  not  in  any 
wav  connected. 

This  is  a  suit  brought  by  the  plaintiff — it  is  a  trust 
company;  it  is  a  banking  corporation  doing  business  here 
in  the  District  of  Columbia — as  the  legal  representative 
of  the  estates  of  Mildred  E.  Miller  and  Ralph  F. 
4478  Miller,  who  at  the  time  of  their  deaths  were  hus¬ 
band  and  wife,  and  the  plaintiff  is  seeking  recovery 
under  the  law,  in  that  respect  made  and  provided,  for 
their  deaths,  in  an  air  collision  between  two  planes,  in 
one  of  which  they  were  passengers,  the  collision  occurring 
in  the  vicinity  of  the  Washington  National  Airport  on 
November  1,  1949.  The  two  children,  the  two  surviving 
children,  the  only  children  of  the  Millers  are  the  real 
parties  in  this  action. 

That  is  the  bare  outline.  That  is  the  gist  of  the  law 
suit  before  you,  which  as  jurors  you  have  been  concerned 
with  for  these  manv  weeks. 

This  is  what  we  call  in  the  law  a  civil  case.  It  is  an 
effort  to  recover  in  damages,  or  money,  for  a  tort.  The 
word  “tort”  is  a  French  word.  It  means  “wrong.”  And 
on  the  civil  side  of  our  law  it  means  a  private  wrong  as 
contrasted  with  a  crime,  a  wrong  in  which  the  whole 
community,  through  the  grand  jury,  moves  against  the 
individual. 
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In  this  suit  the  interested  parties,  of  course,  are  the 
plaintiff  and  the  defendants,  and  those  alone.  And  in 
every  case  that  comes  into  a  court  under  our  system  of 
law  before  a  jury,  whether  it  is  a  civil  or  a  criminal 
case,  there  are  certain  instructions  which  the  court  is 
obilged  to  give  you  as  a  matter  of  law,  which  are  appli¬ 
cable  in  every  case.  And  those  instructions  which  are 
applicable  in  every  case,  and  therefore  as  a  conse- 
4479  quence  applicable  in  this  case,  I  propose  to  give 
you  now. 

First  of  all  I  think  it  well  to  dwell  in  a  general  way 
upon  your  responsibilities  as  jurors.  I  have  touched  upon 
it  for  the  moment,  but  I  want  to  amplify  it  for  a  few 
moments  more.  The  word  itself  has  a  very  important 
meaning.  It  comes,  like  so  many  thousands  of  words  in 
our  language,  from  the  Latin  language,  and  it  literally 
means  “I  swear.”  So  as  a  juror  you  swear,  both  liter¬ 
ally  and  in  fact,  to  perform  a  very  solemn  duty  and  to 
exercise  a  very  solemn  function.  What  is  that  function? 
That  function  is  to  return  a  tme  and  proper  verdict. 

Here  again  we  have  an  English  word  made  up  of  two 
Latin  words,  “verum”  and  “dico.”  You  combine  them  and 
get  the  English  word  “verdict.”  What  does  it  mean?  It 
means  to  speak  the  truth.  And  so,  therefore,  you  as 
jurors  have  taken  a  solemn  oath  to  speak  the  truth  with 
reference  to  this  matter  in  controversy  with  which  you 
are  now  directly  concerned  from  the  standpoint  of  vour 
function. 

Of  course  you  were  not  present  on  this  day  in  Novem¬ 
ber  of  1949  when  this  thing  happened.  And  despite  the 
great  advance  in  the  technical  sciences,  up  to  now  at  least, 
the  only  method  known  by  which  we  can  seek  to  recap¬ 
ture,  to  rebuild,  to  reconstruct,  to  know,  as  a  matter  of 
fact,  what  happened  on  that  day  at  the  Washington 
National  Airport  is  by  the  observation,  then  the 
4480  recollection,  and  then  the  testimony  of  witnesses. 

Conceivably,  with  the  great  advances  in  the  tech- 
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nical  sciences  that  have  occurred  in  our  lifetime  and  in 
the  lifetime  of  our  fathers  and  mothers,  such  as  the  tele¬ 
graph,  the  electric  light,  the  automobile,  the  steam  engine, 
the  radio,  television,  and  now  atomic  energy,  it  might 
possibly  happen  that  in  a  very  short  time,  as  far  as  time 
is  counted  in  those  things,  and  at  the  rate  of  technical 
progress  being  made,  some  instrumentality  will  be  devised 
whereby,  by  the  flick  of  a  switch  or  the  press  of  a  button, 
we  will  be  able  to  recapture  and  see  actually  what  oc¬ 
curred  in  the  past.  But  until  that  time  comes,  as  far  as 
the  administration  of  justice  is  concerned,  and  the  reso¬ 
lution  of  a  controversy  of  a  legal  character,  we  shall  have 
to  depend  upon  the  tried  and  true  institution  of  the  jury 
and  the  presentation  to  that  body  of  evidence  by  means 
of  the  testimony  of  witnesses. 

As  jurors,  you  are  the  sole  judges  of  the  facts.  It  is 
your  responsibility  and  your  duty  to  determine  what  the 
facts  are,  based  upon  the  evidence  presented  here  before 
you  in  open  court;  and  in  determining  those  facts,  apply 
the  law  which  will  be  given  you  by  the  Court,  so  that  you 
may  do  justice  between  the  parties. 

If  in  the  course  of  this  trial,  long  as  it  has  been,  you 
have  concluded  that  the  Court  is  of  an  opinion,  one  way 
or  another,  with  respect  to  the  merits  of  this  case, 
4481  you  are  instructed  now  to  completely  disregard  it. 

I  make  it  a  practice  to  avoid,  as  scrupulously  as  I 
can,  any  indication  by  word  or  gesture,  or  both,  my  own 
personal  viewpoint,  and  that  effort,  I  hope  successfully, 
has  been  made  in  this  case.  Federal  judges  under  our 
system  of  law  may  comment  upon  the  evidence.  But  I 
have  concluded  that  as  long  as  we  have  intelligent  juries 
such  as  you  are,  it  is  the  responsibility  of  the  Court  only 
to  point  out  the  salient  features  of  the  case,  the  issues 
involved,  and  give  you  the  law,  and  let  you  function  as 
the  law  requires  3’ou  to  function. 

The  same  applies  to  the  opinion  of  counsel.  Certainly 
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counsel  have  a  right  to  argue,  and  as  strenuously  and  as 
emphatically  as  they  know  how,  what  they  believe  the  evi¬ 
dence  indicates,  and  to  give  you  their  point  of  view — and 
they  would  be  derelict  in  their  duty  and  responsibility  as 
counsel  if  they  did  not.  Yet,  after  all,  the  ultimate  re¬ 
sponsibility  is  yours. 

This  case  has  been  presented  to  you  by  extraordinarily 
able,  diligent  and  experienced  counsel,  men  of  excellent 
professional  training,  with  broad  knowledge  and  splendid 
ability.  But  again  I  repeat,  the  parties  are  not  here  seek¬ 
ing  either  the  opinion  of  counsel  or  the  opinion  of  the 
Court.  They  are  here  for  the  verdict  of  a  jury,  as  they 
have  a  right  to  under  our  system  of  law,  and  they  have 
put  themselves,  as  the  old  expression  goes,  upon  the 
4482  country,  and  you  are  the  country  in  this  respect. 

So  therefore,  as  a  consequence,  it  devolves  upon 
you,  and  you  are  so  instructed,  to  weigh  the  evidence  in 
this  case  without  prejudice  or  without  sympathy — preju¬ 
dice  on  the  one  side  or  sympathy  on  the  other — or  with¬ 
out  respect  to  anything  in  the  nature  of  preconceived 
ideas  that  you  might  possibly  have  entertained  at  any 
time  with  respect  to  this  case.  I  repeat,  and  I  cannot 
stress  it  too  emphatically,  it  is  your  duty  to  function  and 
your  responsibility,  under  the  solemn  obligation  assumed 
by  you  under  your  oath,  and  in  your  capacity  as  jurors, 
to  consider  this  case  and  to  resolve  it  solely  upon  the  evi¬ 
dence  adduced  here  in  open  court.  To  use  a  common 
expression,  call  it  as  you  see  it. 

You  are  instructed  also  that  although  one  of  the  de¬ 
fendants  in  this  case  is  a  corporation,  a  corporation  under 
our  law  is  an  artificial  person  created  by  the  State,  and 
therefore  in  a  court  of  law  it  stands  upon  the  same  foot¬ 
ing  as  a  natural  person,  with  the  same  rights  and  the 
same  privileges.  It  is  just  as  much  a  person  as  you  or  I 
in  that  respect.  It  can  be  sued,  or  it  can  sue,  and  it 
comes  into  court  surrounded  with  the  same  rights  and  the 
same  privileges  that  you  and  I  are  surrounded  with 
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should  we  come  into  court  for  a  similar  purpose ;  and  with 
reference  to  that,  you  are  so  instructed. 

You  are  instructed  as  a  matter  of  law  that  you 
4483  are  the  sole  judges  of  what  -we  lawyers  call  the 
credibility  of  the  witnesses.  What  does  that  mean? 
In  ordinary  language  it  simply  means  this :  their  worthi¬ 
ness  of  belief.  And  in  that  connection,  therefore,  you  can 
take  into  consideration  their  attitude  and  demeanor  on 
the  stand;  their  interest  in  the  outcome  of  the  case,  if 
such  may  be  made  manifest;  their  bias  or  their  prejudice, 
if  such  they  have  revealed;  their  ability  to  recollect  the 
facts  and  circumstances  concerning  which  they  have  testi¬ 
fied;  their  opportunities  for  observation  from  the  point 
of  view  as  to  where  they  were,  when  they  testify  with 
respect  to  what  they  observed — and  give  their  testimony 
only  such  weight  as  you,  the  jury,  think  under  all  the  cir¬ 
cumstances  it  is  entitled  to.  In  that  connection  you  are 
informed  and  instructed  that  each  side,  in  the  presenta¬ 
tion  of  evidence,  vouches  for  the  credibility  of  its  own 
witnesses. 

The  responsibility  is  on  the  plaintiff  in  this  case  to 
prove  its  case  by  what  we  call,  in.  the  law,  the  prepond¬ 
erance  of  the  evidence.  Here  we  have  a  term  that  may 
seem  to  you,  perhaps,  strange  and  unfamiliar.  What 
does  it  mean?  It  simply  means  this:  Evidence  which, 
weighed  with  that  opposed  to  it,  has  more  convincing 
proof.  The  best  example  that  I  can  give  you  is  that  of 
the  old  apothecary  scale.  Imagine  the  two  tin  plates  or 
pans,  or  balances — whatever  you  want  to  call  them 
4434  — with  the  evidence  of  the  plaintiff  on  the  one  side 
and  the  evidence  of  each  defendant  on  the  other. 
If  the  scales  weigh  down  on  the  plaintiff’s  side,  then  the 
plaintiff  is  entitled  to  your  verdict.  If  the  scales  weigh 
down  on  the  defendant’s  side,  either  of  them,  as  the  case 
may  be,  or  they  balance,  then  the  defendant  or  the  de¬ 
fendants  under  the  circumstances  would  be  entitled  to 
your  verdict,  and  you  are  so  instructed. 
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If  you  are  of  the  opinion  that  any  witness  or  witnesses 
in  this  case  have  deliberately  testified  falsely  to  any 
material  matter,  you  are  at  liberty  to  disregard  the  testi¬ 
mony  of  such  witness  or  witnesses,  as  the  case  may  be, 
and  you  are  so  instructed. 

Again,  the  testimony  of  any  one  witness  entitled  to 
full  credit  is  sufficient  for  the  proof  of  any  fact  and  would 
justify  a  verdict  in  accordance  -with  such  testimony,  even 
if  a  number  of  witnesses  have  testified  to  the  contrary, 
if  from  the  whole  case,  considering  the  credibility  of 
■witnesses  as  I  have  defined  that  term  to  you — namely, 
their  worthiness  of  belief — and  after  seeing  the  various 
facets  and  factors  of  the  evidence,  you  should  believe  that 
there  is  a  balance  of  probability  pointing  to  the  accuracy 
and  honesty  of  the  one  witness. 

If  in  these  instructions  any  rule,  direction  or  idea  has 
been  stated  in  various  ways,  you  are  informed  by  the 
Court  that  no  emphasis  thereby  is  intended  by  me 
4485  and  none  must  be  inferred  by  you.  For  that  rea¬ 
son  you  are  not  to  single  out  any  certain  sentence 
or  any  individual  point  or  instruction  and  ignore  the 
others;  but  you  are  to  regard  and  consider  all  the  in¬ 
structions  as  an  integrated  whole,  and  to  regard  each  in 
the  light  of  all  the  others. 

Again,  as  I  have  said,  the  party  who  asserts  the  affirma¬ 
tive  of  the  issue  must  carry  the  burden  of  proving  it  with 
a  preponderance  of  evidence.  That  is  the  law,  and  that 
you  must  constantly  keep  in  mind. 

There  has  been  permitted  in  this  case  the  opinion  of 
so-called  experts.  Opinion  evidence,  as  a  rule,  is  never 
permitted  to  be  presented  before  a  jury,  because  in  the 
ordinary  events  of  life,  the  ordinary  conditions  and  cir¬ 
cumstances  under  which  individuals  live,  particularly  in  a 
large  metropolitan  area  like  our  own,  your  opinion  with 
reference  to  this  or  that  is  as  good  as  the  next  man’s,  so 
to  speak.  But  there  are  situations  -where,  by  virtue  of 
the  peculiar  knowledge,  training,  experience  or  study  of 
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individuals  in  particular  or  peculiar  callings  or  avoca¬ 
tions  in  life,  they  have  developed  an  experience  and  a 
knowledge  in  a  specialized  field,  such  for  example  as 
medicine,  architecture,  engineering  and  related  fields,  of 
which  the  jury  is  not  cognizant  And  so  therefore,  under 
certain  circumstances,  their  opinions  are  permitted  to 
go  before  the  jury. 

4486  As  I  have  said,  an  expert  is  a  person  who  by 
education,  study  and  experience  has  become  exceed¬ 
ingly  proficient  in  an  art,  a  science  or  profession,  and 
who  is  called  as  a  witness  and  who  may  give  his  opinion 
as  to  any  such  matter  in  which  he  is  versed  and  which 
is  material  to  the  case.  You  should  consider,  as  you 
must,  such  expert  opinion,  and  should  weigh  the  reasons 
if  any  given  for  it.  You  are  not  bound,  however,  by  such 
opinion,  and  you  are  so  instructed.  You  may  not  disre¬ 
gard  it.  You  must  treat  it  as  evidence  and  give  it  the 
weight  to  which  you  think  it  is  entitled,  whether  that  be 
great  or  slight;  and  you  may  reject  it  if  in  your  judg¬ 
ment  the  reasons  given  for  it  are  unsound  or  of  no 
moment. 

In  the  present  action,  also,  certain  testimony — indeed 
a  substantial  portion — has  been  read  to  you  by  way  of 
deposition.  You  have  heretofore  been  instructed,  as  these 
matters  came  up,  with  respect  to  the  nature  and  charac¬ 
ter  of  such  testimony.  But  in  case  it  has  slipped  your 
mind,  you  are  both  informed  and  instructed  now  by  the 
Court  that  you  are  not  to  discount  testimony  of  i  this 
character  for  the  sole  reason  that  it  comes  to  you  in  the 
form  of  depositions.  It  is  entitled  to  the  same  considera¬ 
tion  and  the  same  judgment  on  your  part  with  reference 
to  its  weight  as  is  the  testimony  of  a  witness  which  you 
have  heard  from  his  lips  on  the  stand. 

4487  You  must  consider  this  case,  as  I  have  indicated 
and  as  I  now  specifically  instruct  you,  solely  on  the 

evidence  brought  forth  here  in  open  court;  and  that 
means,  as  a  consequence,  you  are  not  to  include  in  your 
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consideration  any  evidence  proffered  by  either  side  and 
excluded  by  the  Court.  And  you  are  not  to  pay  any 
attention  whatsoever  to  any  colloquy  or  conversation, 
between  counsel  on  the  one  side  and  the  Court  on  the 
other,  with  reference  to  the  admissibility  and  excludabil¬ 
ity  of  evidence. 

These  rules  of  evidence  have  developed  over  long  years 
— two  or  three  hundred  years — by  virtue  of  the  experience 
of  generations  of  lawyers  and  judges,  and  they  are  not 
picked  out  of  a  hat  at  the  last  moment.  It  is  the  respon¬ 
sibility  and  the  function  and  the  duty  of  the  Court  to  rule 
on  the  admissibility  and  the  exclusion  of  evidence.  In 
addition  you  must  take  the  law  in  the  case  as  it  comes 
to  you  from  the  Court.  Fortunately,  if  the  Court  com¬ 
mits  error  in  that  respect,  there  is  another  tribunal  whose 
sole  purpose  and  function  is  to  correct  errors  of  law  made 
in  the  trial  courts.  So,  therefore,  as  far  as  your  function 
is  concerned,  as  far  as  your  duty  is  concerned,  and  as  far 
as  your  responsibility  is  concerned,  you  must  take  the 
law  of  the  case  as  it  comes  from  the  Court  and,  as  I  said 
at  the  beginning,  apply  it  to  the  facts  as  found  by  you 
on  the  evidence  adduced ;  and  you  are  so  instructed. 
4488  This  is  a  case  that  ordinarily  would  not  come 
within  the  experience  of  jurors,  as  a  general  rule, 
during  their  short  term  of  jury  duty.  You  could  con¬ 
ceivably  go  many  months  before  you  would  have  a  case  of 
this  character.  Why  do  I  say  that?  For  this  reason: 
At  common  law,  if  a  person  was  injured  and  that  person 
died,  then  the  right  to  be  compensated  for  the  injury  died 
with  the  person.  I  said  “at  common  law.”  What  do  I 
mean  by  that?  The  common  law  is  the  great  body  of 
rules  or  the  great  body  of  law  used  to  regulate  and  govern 
the  relation  of  men  to  government  and  of  government  to 
men,  and  of  men  to  each  other  without  the  intervention 
or  without  the  decree,  so  to  speak,  of  the  law-making 
body,  such  as  the  Parliament,  a  legislature,  or  the  Con- 
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gress,  which  is  the  law-making  body  for  our  Federal 
Union. 

In  other  words,  the  common  law  is  the  great  body  of 
law  that  in  our  particular  way  of  life,  so  to  speak,  has 
developed  out  of  custom,  over  a  great  period  of  years — 
indeed,  hundreds  of  years — the  so-called  British  coihmon 
law  carried  to  this  country  by  the  early  colonists,  as  con¬ 
trasted  with  the  civil  law  that  is  the  law  of  the  Roman 
Empire,  which  was  carried  wherever  the  Roman  power 
reached  and  remained  for  any  appreciable  period  of  time. 
And,  in  that  respect,  we  find  vestiges  of  the  Roman  law 
in  our  own  law — the  law  of  probate,  the  law  of 
4489  wills,  and  of  equity — and  in  certain  States  of  the 
Union  under  Spanish  and  French  influence  origi¬ 
nally,  such  as  Louisiana,  New  Mexico  and  Florida. 

So  therefore,  as  I  have  said,  there  was  no  compensa¬ 
tion,  under  those  circumstances,  because  the  right  of 
what  we  lawyers  call  “action,”  the  right  to  bring  a  suit  to 
recover,  never  came  into  being  because  the  right  to  bring 
the  suit  died  with  the  death  of  the  person  involved. ; 

It  was  decided  in  England  that  this  was  a  hardship, 
and  so  it  was  decided  to  change  the  law;  and  the  onlV  way 
the  common  law  could  be  changed,  as  I  have  indicated, 
was  by  an  act  of  Parliament;  and  that  was  done.  And 
so,  therefore,  in  1846,  in  the  reign  of  Queen  Victoria,  the 
British  Parliament  changed  the  law,  so  that  after  that 
year,  if  a  person  was  injured  as  a  result  of  the  alleged 
negligence  of  another,  there  was  a  right  of  action,  despite 
the  death  of  the  person  injured,  which  ran  to  the  next  of 
kin.  In  other  words,  the  next  of  kin  could  sue  for  the 


alleged  wrongful  death. 


As  I  say,  that  law  was  passed  in  England  in  1846; 


39  years  later,  in  1885,  a  similar  statute  was  passed  in 
the  District  of  Columbia.  And  in  the  years  immediately 


following  1846,  probably  up  to  1895  or  1900,  there  was 


similar  legislation  in  every  State  in  this  Union. 
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This,  therefore,  is  that  kind  of  a  suit,  a  suit,  as 

4490  I  have  said,  brought  by  the  executor  of  the  estate 
of  the  two  Millers  for  the  benefit  of  their  two  chil¬ 
dren  who  are  seeking  to  be  compensated  for  their  wrong¬ 
ful  deaths  as  they  say,  arising  out  of  the  negligence  of 
the  defendant  Eastern  Air  Lines  standing  alone,  the 
negligence  of  the  defendant  Bridoux  standing  alone,  and 
the  negligence  of  the  United  States — with  which  you  are 
not  concerned — standing  alone,  or  the  concurrent  negli¬ 
gence,  as  far  as  you  are  concerned,  of  the  defendants 
Eastern  Air  Lines  and  Bridoux. 

All  three  defendants — the  United  States  in  the  case 
before  me,  and  the  defendants  Eastern  Air  Lines  and 
Bridoux  in  the  case  before  you — in  answer  to  this  allega¬ 
tion  of  negligence,  have  denied  negligence. 

Now  therefore,  of  course,  there  arises  in  your  mind,  and 
naturally  so,  the  question  what  is  meant  by  the  term 
“negligence,”  this  allegation  with  which  the  plaintiff  taxes 
or  charges  these  defendants.  It  is  a  legal  term  and  it 
has  a  very  precise  legal  meaning.  What  does  it  mean? 

Negligence  is  the  doing  of  some  act  which  a  reasonably 
prudent  person  would  not  do  under  circumstances  ac¬ 
tuated  by  those  considerations  which  ordinarily  regulate 
the  conduct  of  human  affairs.  Tn  other  words,  and  in 
simple  language,  it  is  the  failure  to  use  care  in  the 

4491  management  of  one’s  property  or  one’s  person. 

You  can  readily  see,  by  virtue  of  that  definition, 
that  negligence  is  not  an  absolute  term,  or  a  rigid  one. 
It  is  relative.  There  is  a  certain  degree  of  flexibility 
about  it.  So  that  in  applying  the  test  as  to  whether  or 
not  negligence  exists  in  a  given  case,  the  conduct  which 
is  alleged  to  be  conduct  of  a  negligent  character  must  be 
considered  in  the  light  of  all  the  circumstances. 

Acts  negligent  under  one  set  of  conditions  would  not 
be  negligent  presumably  under  another  set  of  conditions. 
And  the  standard  set  up  is  not  that  of  an  extraordinarily 
cautious  person  or  individual,  or  the  exceptionally  skillful 
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one — that  of  a  doctor  of  philosophy,  or  an  engineer. !  The 
law  does  not  demand  so  high  a  general  standard  of  con¬ 
duct.  The  standard  is  that  of  the  ordinary,  prudent  man. 
In  other  words,  what  would  the  ordinary,  prudent;  man 
that  you  meet  every  day  in  your  experience  do  or  not 
fail  to  do  under  the  circumstances?  That  is  your  test. 


That  is  the  test  that  we  apply  to  conduct  for  the  purpose 


of  determining  whether  or  not  the  conduct  in  question  was 


negligent.  So,  therefore,  negligence  can  vary  with  the 


circumstances.  And  the  mere  fact  that  an  accident  has 


happened,  considered  alone  and  off  by  itself,  does  not 
support  an  inference  that  some  party  or  any  party  in  the 
circumstances  of  a  given  case  was  negligent. 

4492  But  there  is  another  aspect  of  the  matter  which 
I  now  call  to  your  attention,  as  I  must,  with  refer¬ 
ence  to  my  general  discussion  of  the  law  of  negligence 
with  you,  and  that  is  that  the  defendant  Eastern  is  a 
common  carrier.  That  is,  when  you  buy  a  ticket  on  a 
railroad  train,  a  bus  line,  a  street  car  or  an  air  line,  you 
enter  into  a  contract  with  that  particular  company  called 
a  contract  of  carriage,  and  this  imposes  upon  the  carrier, 
whether  it  is  a  railroad,  a  street  car  line,  a  bus  line  or  an 
airline,  the  duty  of  not  only  carrying  you  from  the  place 
that  you  are  to  the  place  that  you  intend  to  go,  but  to  do 
it  expeditiously;  and  in  the  performance  of  that  obligation 
and  that  duty  the  carrier  is  held  to  what  is  called  the 
highest  standard  or  practicable  degree  of  care  for  the 
safety  of  its  passengers. 

Note  that  I  say  the  highest  degree  of  care.  In  other 
words,  the  carrier — in  this  case  the  airline  company — is 
not  an  insurer.  It  does  not  guarantee  safety,  and  the 
law  does  not  require  it  to  do  so.  The  care  required  of 
it  is  the  highest  that  could  have  been  exercised  reason¬ 
ably,  consistent  with  the  mode  of  transportation  used  and 
the  practical  operation  of  its  business  as  a  carrier.  In 
other  words,  as  a  common  carrier  the  defendant  Eastern 
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Air  Lines  was  required  by  law  to  use  the  utmost  care  and 
diligence  for  the  safe  carriage  of  the  plaintiff  de- 

4493  cedents,  and  to  provide  everything  necessary  for 
that  purpose. 

Negligence,  therefore,  is  a  departure  from  the  standard 
of  care,  and  what  that  standard  is  that  applies  to  the 
defendant  Bridoux,  and  that  of  the  carrier  Eastern,  I 
have  indicated  and  illustrated  to  you.  To  put  it  another 
way,  ordinary  care  is  that  care  which  persons  of  ordinary 
prudence  exercise  in  the  management  of  their  own  affairs 
in  order  to  avoid  injury  to  themselves  and  others.  And 
so,  therefore,  it  means  that  it  must  first  prove  a  departure 
from  the  applicable  standard  of  care — ordinary  care,  as 
far  as  Bridoux  is  concerned,  and  a  departure  from  the 
highest  degree  of  care,  the  standard,  as  far  as  Eastern  is 
concerned.  Such  departure,  as  I  have  indicated,  would 
mean  negligence,  as  I  have  defined  that  term  to  you. 

The  parties  in  this  case  have  agreed,  that  is,  before 
trial  they  have  sat  down  and  agreed,  that  certain  facts 
are  true,  and  that  no  proof  from  either  side  would  be 
necessary  to  be  brought  forth  to  establish  them.  These 
facts,  as  far  as  pertinent  to  my  purpose  in  these  instruc¬ 
tions  to  you,  are  as  follows.  This  is  what  has  been 
agreed  upon  by  the  parties: 

At  approximately  11 :46-ll  :47  a.m.  Eastern  Standard 
Time,  on  November  1,  1949,  an  Eastern  Air  Lines  DC-4, 
known  as  Eastern  flight  537,  and  a  P-38  military  type 
of  aircraft  collided  in  mid-air,  while  the  Eastern 

4494  DC-4  plane  was  approximately  300  feet  in  the  air 
on  final  approach  for  landing  on  Bunwav  3  at  the 

Washington  National  Airport:  that  Eastern,  apart  from 
passengers  and  other  members  of  the  crew,  carried  a 
pilot  and  a  co-pilot:  that  the  P-38  carried  only  the  pilot, 
the  defendant  Bridoux;  that  both  aircraft  were  com¬ 
pletely  wrecked  and  that  among  others  the  decedent  Mil¬ 
lers  in  this  case  lost  their  lives;  that  the  Eastern  plane 
was  en  route  from  Boston  by  way  of  intermediate  points 
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to  Washington;  that  over  Beltsville,  Maryland,  15  miles 
northeast  of  the  Washington  National  Airport,  it  con¬ 
tacted  the  Washington  control  tower  on  a  frequency  of 
119.1  megacycles,  a  voice  radio  communication,  and  it 
was  cleared  by  the  tower  to  enter  a  left  traffic  pattern 
for  landing  on  Runway  3;  that  one  minute  before  that 
clearance,  that  is,  at  11 :37  a.m.  Eastern  Standard  Time, 
the  P-38  had  taken  off  from  Runway  3  at  the  airport  on 
a  test  flight;  that  from  the  time  the  P-38  departed  until 
after  the  accident,  visibility  in  the  vicinity  of  the  airport 
remained  at  15  miles,  ceiling  was  6,500  feet  with  scat¬ 
tered  clouds  at  3,500  feet,  and  the  surface  wind  was  from 
the  northeast  at  20  to  25  miles  per  hour. 

These  are  the  basic  facts  on  wdiich  all  of  the  parties 
have  agreed,  before  this  case  was  tried  to  you ;  as  a 
jury. 

4495  You  will  remember  that  I  have  said  that  the 
plaintiff  alleges  negligence — negligence  upoh  the 
part  of  the  United  States,  with  which  you  are  not  con¬ 
cerned;  negligence  upon  the  part  of  the  defendant  East¬ 
ern  alone;  and  negligence  upon  the  part  of  the  defendant 
Bridoux  alone;  or  negligence  upon  the  part  of  both  of 
these  two,  concurrent  in  character,  that  is,  the  negligence 
of  Bridoux  and  Eastern  running  along  together — which 
negligence,  the  plaintiff  says,  was  the  proximate  cause  of 
this  accident  and  the  result  that  followed. 

Concerning  proximate  cause,  I  will  have  something  to 
say  at  the  proper  time.  My  remarks  to  you  are  a  con¬ 
tinuation  of  our  discussion  of  the  matter  of  negligence. 

You  are  instructed  that  with  reference  to  so-called  con¬ 
current  negligence,  that  is,  negligence  running  along;  with 
negligence,  that  it  does  not  mean  that  the  law  seeks  and 
recognizes  only  one  proximate  cause  of  an  injury,  con¬ 
sisting  of  only  one  factor,  one  act,  one  element  of  cir¬ 
cumstance,  or  the  conduct  of  only  one  person.  To  the 
contrary,  the  acts  and  omissions  of  two  or  more  persons 
may  work  together — run  along  together,  as  the  term  is 
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used,  because  the  word  “concurrent”  comes  from  the  Latin 
and  the  Latin  word  “currere”  means  to  run  and  “con” 
added  means  to  run  with — and  in  such  case  each  of  the 
participating  acts  or  omissions  is  regarded  in  law  as  a 
proximate  cause. 

4496  This  raises  then  immediately  in  your  minds,  I 
have  no  doubt,  the  question,  what  is  meant  by 

proximate  cause.  The  proximate  cause  of  an  injury  is 
that  cause  which  in  natural  and  continuous  sequence,  un¬ 
broken  by  any  efficient,  intervening  cause,  produces  the 
injury  and  without  which  the  result  would  not  have  oc¬ 
curred.  It  is  the  efficient  cause,  the  one  that  necessarily 
sets  in  operation  the  factors  that  accomplish  the  injury. 
It  is  the  thing  that  presses  the  button,  pulls  the  switch, 
to  get  down  to  the  ordinary  example  of  everyday  life. 
It  may  operate  directly,  or  by  putting  intervening  agen¬ 
cies  in  action.  You  will  note  the  language.  It  is  the 
cause  which  in  natural  and  continuous  sequence — things 
following  right  behind  each  other — unbroken  by  any  effi¬ 
cient,  intervening  cause,  produces  the  injury. 

With  that  explanation,  there  is  no  necessity  for  me 
to  define  what  is  meant  by  “efficient,  intervening  cause” 
and  I  am  not  going  to  do  it. 

In  ordinary  language,  it  is  what  sets  the  chain  of 
events  in  motion,  which,  left  to  itself,  without  the  inter¬ 
position  or  intervention  or  the  interruption  of  an  inde¬ 
pendent  force,  produces  the  result  in  question. 

Of  course  an  intervennig  force  could  also  be  a  cause, 
and  that  is  a  force  which  intervenes,  which  actively  oper¬ 
ates  in  producing  harm  to  another,  after  the  negli- 

4497  gent  act  of  the  first  party  has  been  committed  and 
is  spent. 

As  to  defendant  Eastern  Air  Lines,  the  plaintiff  alleges 
and  claims  acts  of  negligence  as  follows.  Remember  I 
have  defined  “negligence.”  I  have  defined  “proximate 
cause.”  I  have  defined  “concurrent  negligence.”  Here 
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are  the  acts  of  negligence  which  the  plaintiff  contends  or 
claims  with  respect  to  Eastern: 

(1)  The  failure  to  maintain  a  proper  lookout  and  to 
take  appropriate  steps  to  avoid  collision,  when  its  pilot 
or  its  pilots  saw  or  should  have  seen,  as  the  plaintiff 
claims,  the  imminence  of  the  collision ; 

(2)  The  departure  or,  as  they  say,  the  deviation  from 
the  prescribed  landing  pattern;  and 

(3)  A  violation  of  certain  air  regulations  then  in  full 
force  and  effect — 

One  regulation  being  that  of  the  necessity,  they  claim, 
of  aircraft  landing  or  taking  off  from  the  Washington 
Airport  conforming  to  the  traffic  pattern  prescribed  and 
alluded  to  just  a  moment  ago; 

The  so-called  right-of-way  regulation  which  requires  an 
aircraft  to  keep  out  of  the  way  of  another,  that  is,  by 
passing,  in  this  case,  under  it,  as  claimed,  or  cross- 
4498  ing  ahead  of  it,  as  claimed,  unless  passing  well 
clear. 


With  reference  to  the  first  alleged  acts  of  negligence, 
namely,  those  of  failing  to  maintain  a  proper  lookout  and 
to  take  appropriate  steps  to  avoid  collision  when  its  pilot 
or  pilots,  so  they  claim,  saw  or  should  have  seen  the 
imminence  of  a  collision,  the  plaintiff  has  brought  forward 
evidence  to  substantiate,  in  its  view,  this  allegation  in 
the  nature  of  testimony  of  a  witness  of  claimed  famil¬ 
iarity  with  the  type  of  plane  flown  by  Eastern  on  that 
day,  and  an  opinion  expressed  by  him  to  the  effect  that 
the  pilot  or  pilots,  as  the  case  might  be,  of  the  Eastern 


plane,  in  the  exercise  of  the  required  degree  of  care, 
could  have  seen  or  been  made  aware  of  the  presence  of 


the  P-38. 

Even  if,  of  course,  the  Eastern  saw  the  P-38,  this 
would  not  necessarily  establish  negligence,  in  other  words, 
would  not  prove  as  a  fact  that  there  was  a  departure 
from  the  degree  of  care  required  from  it;  but  it  would 


2108  A 


be  merely  a  piece  of  evidence  which  you  will  have  to 
consider  with  all  of  the  other  evidence  in  the  case. 

As  far  as  the  Eastern  plane  is  concerned,  of  course, 
death  has  rung  down  the  curtain  on  that  and  no  evidence 
can  be  adduced  as  to  what  happened  in  the  plane  on  that 
day. 

With  reference  to  the  regulations,  the  very  meaning  of 
the  word  “regulation”  indicates  a  rule,  and  a  rule  is  a 
direction  governing  action,  whether  it  is  the  law, 

4499  the  lodge,  the  football  or  baseball  game,  or  the 
rule  which  the  father  establishes  with  reference  to 

his  children  and  which  is  the  law  of  the  house.  It  may 
not  be  obeyed,  but  it  is  established.  And  these  are  regu¬ 
lations  or  rules  promulgated  by  competent  authority  for 
the  regulation  of  air  traffic,  promulgated  by  the  Civil 
Aeronautics  Board  under  the  authority  of  Congress  and 
applied  to  aircraft  operated  anywhere  in  the  United 
States. 

With  reference  to  the  pattern  at  the  Washington  Na¬ 
tional  Airport,  this  pattern  in  a  general  sense  provided 
that  an  aircraft  arriving  from  the  north  and  desiring  to 
land  at  the  Washington  National  Airport  on  Runway  3 
would  proceed  from  north  to  west,  in  the  general  vicinity 
of  the  Pentagon,  and  then  proceed  from  that  direction 
south,  on  what  is  called,  in  aeronautical  terminology,  in 
the  language  of  those  in  the  business,  on  its  downwind 
leg,  and  continue  in  that  southerly  direction  south  in  the 
direction  of  the  George  Washington  Memorial  Temple 
and  south  of  the  city  of  Alexandria,  then  turning  due 
east  on  what  is  called  the  base  leg,  and  ultimately  what 
is  called  the  final  approach,  a  north  or  northeast  heading. 

There  is  no  need  for  me  to  go  over  that.  You  have 
heard  it  as  often  as  I  have  heard  it.  This  is  the  pre¬ 
scribed  pattern.  But  you  are  instructed  as  a  matter  of 
law  that  there  is  nothing  rigid  about  it.  It  must 

4500  be  conformed  to  in  a  general  way.  In  other  words, 
the  pattern  is  not  a  line  drawn  over  the  ground 
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which  must  be  followed  by  the  airplane  in  question.  It  is 
just  exactly  as  the  word  itself  indicates,  a  pattern  which 
must  be  followed,  but  not  with  the  ridgidity  and  the  in¬ 
flexibility  of  a  line  from  one  point  to  another.  Indeed, 
the  very  purpose  of  flight  traffic  patterns  is  to  control 
traffic,  and  at  an  uncontrolled  airport  it  must  be  followed; 
but  at  a  controlled  airport,  such  as  Washington,  the  con¬ 
troller  has  the  final  say;  and  you  are  so  instructed. 

However,  the  unauthorized  stepping  out  of  the  pattern, 
leaving  the  pattern,  departing  from  it — and  note  my  lan¬ 
guage — the  unauthorized  stepping  out  of  the  pattern,;  leav¬ 
ing  the  pattern,  departing  from  it,  would  be  a  violation 
of  law,  because  the  pattern  is  prescribed  by  rule  which 
has  the  force  and  effect  of  law.  And  so,  therefore,  unau¬ 
thorized  action  of  the  character  I  have  just  referred  to 
would  be  negligence,  as  I  have  defined  that  term  to  you, 
and  would  be,  as  we  lawyers  say,  negligence  yer  se,  in 
other  words,  w’ould  be  negligence  as  a  result  of  the  very 
act  itself  and  no  further  proof  would  be  necessary.  This 
is  the  negligence,  in  this  aspect  of  the  case,  which  the 
plaintiff  alleges  against  Eastern.  So  if,  therefore,  you 
should  conclude  upon  all  of  the  evidence  in  this  case  as 
far  as  the  defendant  Eastern  is  concerned  that  the 
4501  plaintiff  has  established  negligence,  as  I  have  de¬ 
fined  that  term  to  you,  with  reference  to  any  of  the 
three  allegations  of  negligence  which  it  has  brought  for¬ 
ward — or  if  there  are  four  and  I  have  omitted  one,  we 
will  come  to  it  later — and  has  done  this  by  the  preponder¬ 
ance  of  the  evidence,  that  would  not  be  enough.  Another 
important,  necessary  step  must  be  taken.  And  that  step 
is  that  the  negligence  thus  established,  if  you  find  it:  to  be 
established,  with  reference  to  any  of  the  acts  alleged  or 
all  of  them,  or  with  resneet  to  only  one  of  them,:  must 
also  be  proven  by  the  preponderance  of  the  evidence  to 
have  been  the  proximate  cause,  as  I  have  defined  that 
term  to  you,  of  the  wrong  complained  of  here,  j  That 
done,  then  your  finding  would  be  for  the  plaintiff,  and 
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then  you  would  proceed  as  the  next  step  in  your  deliber¬ 
ations  to  assess  the  damages  in  terms  of  money  by  the  ap¬ 
plication  of  the  law  with  respect  to  the  measure  of  dam¬ 
ages,  concerning  which  I  shall  instruct  you  later. 

But,  on  the  other  hand,  if  you  should  conclude  that 
the  plaintiff  has  failed  to  establish  negligence  by  the 
preponderance  of  the  evidence  with  respect  to  the  defend¬ 
ant  Eastern,  then  your  inquiry'  ceases  there  and  your  ver¬ 
dict  under  such  circumstances  must  be  for  the  defendant, 
and  you  are  so  instructed. 

Again,  if  you  should  find  as  I  have  indicated,  that 
negligence  has  been  established,  but  such  negligence 
4502  standing  alone  or  in  relation  to  that  of  the  other 
defendant,  if  established,  was  not  the  proximate 
cause  of  the  resultant  wrong  complained  of,  then  your 
verdict  under  such  circumstances  would  be  for  the  de¬ 
fendant  Eastern  Air  Lines. 

You  are  instructed  further  that  if  you  find  that  East¬ 
ern,  in  compliance  with  an  instruction  or  an  authorization 
of  the  tower,  was  unknown  to  itself  placed  in  a  position  of 
danger,  of  which  the  pilot  or  pilots  of  Eastern  could  not 
possibly  under  the  circumstances  be  made  aware,  and  the 
collision  resulted  therefrom,  then  your  verdict  must  be  in 
favor  of  the  defendant  Eastern  Air  Lines. 

Or  if  the  United  States  Government,  acting  through 
its  agents,  the  men  who  occupy  the  control  tower  and  who 
are  required  to  maintain  a  continuous  watch  on  all  visual 
flight  operations  in  the  control  zone,  failed  to  give  the 
plane  of  the  defendant  Eastern  Air  Lines  or  of  the  de¬ 
fendant  Bridoux  proper  landing  instructions  or  clearance, 
and  said  failure  was  the  proximate  cause  or  the  only 
cause  of  the  accident,  as  I  have  defined  that  term  to 
you,  then  your  verdict  would  be  in  favor  of  both  of  the 
defendants,  namely,  both  Bridoux  and  Eastern,  and  you 
are  so  instructed. 

You  are  further'  instructed  that  whether  the  DC-4 
while  on  downwind  leg  or  while  on  its  continuous  turn 
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from  base  leg  to  final  approach,  if  you  find  that  to  be  the 
fact,  saw  or  should  have  seen  the  P-38,  that  did 
4503  not  require  the  DC-4  to  change  its  course,  unless 
the  DC-4  knew  or  should  have  known  that  the  P-38 
constituted  a  collision  hazard. 

You  are  further  instructed  that  in  consideration  of  the 


conditions  at  the  Washington  National  Airport  on  No¬ 
vember  1,  1949,  if  you  find  the  Eastern  DC-4  was  cleared 
to  land  on  Runway  3,  north  or  west  of  the  tower,  and  was 
authorized  to  thereafter  commence  its  landing  approach 
to  Runway  3  at  such  time  and  place  as  it  desired,  then  it 
was  not  necessary  for  said  plane  to  lengthen  its  downwind 
leg  south  of  Alexandria  before  turning  into  base  leg. 
And  further,  if  you  so  find,  you  are  instructed  as  a  matter 
of  law  that  the  Eastern  plane,  as  a  consequence  of  that 
authorization,  could  break  the  pattern  at  any  place  in  the 
pattern  that  the  communication  was  received.  Further, 
once  a  plane  is  cleared  to  land,  it  is  entitled  to  assume 
that  no  other  plane  has  been  cleared  to  land  on  the  same 
runway  at  the  same  time,  and  that  all  other  craft  in  the 
control  zone  have  been  properly  separated  by  the  tower 
and  do  not  constitute  a  collision  hazard  to  it. 


This  airport,  as  we  have  seen,  is  under  what  is  called 
“air  traffic  control.”  That  means  that  no  person  shall 
operate  an  aircraft  contrary  to  air  traffic  control  instruc¬ 
tions,  where  such  control  is  exercised;  and  so,  therefore, 
for  the  purposes  of  this  case,  prior  to  entering  the  con¬ 
trol  area  or  control  zone,  air  traffic  clearance  must 
4504  be  obtained  from  the  control  officer.  As  a  conse¬ 


quence,  therefore,  the  air  control  officer  is  in  con¬ 
trol,  as  the  words  themselves  indicate.  And  therefore, 
by  virtue  of  the  fact  of  his  control  of  operations  in  and 
around  tiie  zone  in  question,  and  the  airport  in  particular, 
he  may  authorize,  upon  request  or  without  such  request,  a 
departure  or  a  leaving  or  a  stepping  out  from  the  so- 
called  traffic  pattern.  It  is  asserted  by  the  defendant 
Eastern  Air  Lines  that  they  were  given  such  authority, 
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in  the  form  of  an  instruction  “Cleared  to  land,”  and  if 
you  find  that  to  be  a  fact  upon  all  of  the  evidence  in 
this  case,  then  the  plaintiff's  allegation  of  negligence  in 
this  respect  falls,  because  authority  to  leave  the  pattern — 
or  to  depart  from  the  pattern,  if  you  will — was  granted, 
and  the  Eastern  airliner  would  be  in  the  place  where  it 
was  permitted  to  be  at  the  time  in  question.  If  you 
should  find  there  wras  an  authorized  departure,  either 
by  request  or  order,  your  finding  w’ould  be  for  the  de¬ 
fendant  Eastern,  because  the  allegation  of  negligence  in 
this  respect,  as  I  have  said,  'would  not  have  been  estab¬ 
lished. 

Of  course,  if  you  find  that  there  was  no  failure  on 
Eastern’s  part  to  maintain  a  proper  lookout  or  to  take 
appropriate  steps  to  avoid  the  collision,  commensurate 
with  its  duty  as  a  common  carrier,  and  if  you  find  that 
the  operators  of  the  Eastern  plane  neither  could  have 
seen  the  imminence  of  the  collision,  nor  in  any  way 
4505  derogated  from  the  standard  of  care  to  wdiich  they 
vrere  held  in  this  respect,  then  the  allegation  of 
negligence  with  respect  to  that  also  falls  by  the  board 
and  your  finding  would  be,  as  a  consequence,  for  the 
defendant  Eastern,  and  you  are  so  instructed. 

With  respect  to  the  defendant  Bridoux,  he  is  held  to 
the  standard  of  ordinary’  care,  and  in  that  connection  the 
following  regulations  have  the  force  and  effect  of  law  as 
far  as  he  is  concerned: 

If  you  find  in  this  case  that  he  overtook  the  Eastern 
plane  in  a  negligent  fashion,  that  is,  by  derogation  of  the 
standard  of  care  to  which  he  is  held,  then  you  are  in¬ 
structed  as  a  matter  of  law,  by  virtue  of  a  regulation, 
that  an  aircraft  being  overtaken  has  the  right-of-way, 
and  the  overtaking  aircraft,  whether  climbing,  descending, 
or  in  horizontal  flight,  shall  keep  out  of  the  v’ay  of  the 
other  aircraft  by  altering  its  course  to  the  right,  and  no 
subsequent  change  of  the  relative  positions  of  the  two 
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aircraft  shall  absolve  the  overtaking  aircraft  from  this 
obligation  until  it  is  entirely  past  and  clear. 

This  regulation  applies  to  both  Eastern  and  Bridoux, 
with  reference  to  landing:  Aircraft  while  on  final  ap¬ 
proach  to  land  or  while  landing  have  the  right-of-way 
over  other  aircraft  in  flight  or  operating  on  the  surface. 

When  two  or  more  aircraft  are  approaching  an  air- 
4506  port  for  the  purpose  of  landing,  the  aircraft  at  the 
lower  altitude  has  the  right-of-way,  but  it  shall  not 
take  advantage  of  this  rule  to  cut  in  front  of  another 
•  which  is  on  the  final  approach  to  land,  or  to  overtake  that 
aircraft. 


An  aircraft  shall  avoid  passing  over  or  under  another 
or  crossing  ahead  of  it  unless  passing  well  clear. 

Then  again:  You  are  also  instructed  that  despite  all 
these  rules,  the  pilot  is  the  ultimate  authority  and  no  rule 
relieves  him  from  responsibility  of  taking  such  action  as 
would  best  aid  to  avoid  a  collision. 


If  air  traffic  control  is  in  operation  at  the  airport,  as 
it  was  on  the  day  in  question  at  the  Washington  Airport, 
then  contact  shall  be  maintained  with  such  control,  either 
visually  or  by  radio,  to  receive  air  traffic  control  instruc¬ 
tions  which  may  be  issued.  j 

And  then,  again:  No  person  shall  operate  an  aircraft 
in  such  proximity  to  another  aircraft  as  to  create  a  col¬ 
lision  hazard. 


Again,  I  say,  these  regulations  have  the  full  force  and 
effect  of  law,  and  are  binding  on  both.  These  are  the 
rules,  as  I  said,  which  governed  on  that  day,  which  have 
the  force  and  effect  of  law,  and  any  violation  of  them 
would  be  negligence,  upon  the  part  of  either  defendant. 
If  you  find  such  violation  and  negligence  per  se  estab¬ 
lished  by  the  preponderance  of  the  proof  and  fur- 
4507  ther  found  by  the  preponderance  of  proof  to  be 
the  proximate  cause  of  what  happened  on  that 
day,  as  a  consequence  of  which  the  Millers  lost  their 
lives,  then  such  a  finding  would  warrant  you  under  the 
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circumstances,  and  you  are  so  instructed,  to  find  a  verdict 
for  the  plaintiff,  against  both  defendants. 

With  reference  to  the  meaning  of  clearance  to  land, 
which  is  a  controversial  matter  in  this  case,  you  will 
recollect  that  the  witness  Rentzel  was  called  by  the  Court 
as  a  witness  because  he  was  the  Administrator  of  Civil 
Aeronautics  on  the  day  in  question.  In  other  words,  he 
was  charged,  by  virtue  of  his  position,  with  the  responsi¬ 
bility  of  the  administering  of  the  rules  and  regulations 
in  question;  and  he  testified,  if  my  recollection  serves  me 
correctly — and  again  I  caution  you  that  you  are  not  bound 
by  my  recollection,  but  it  is  your  recollection  that  governs 
— that  the  pilot  must  continue  in  the  pattern  until  he  gets 
clearance  to  land,  and  after  that  he  may  use  his  best 
judgment;  that  he  may  come  in  at  once  without  further 
expecting  instructions;  that  he  has  a  discretion  in  the 
matter. 

Then  again,  I  want  to  point  up  a  little  bit  wdiat  I  mean 
to  say  with  reference  to  what  the  defendant  Bridoux  is 
charged  with.  He  is  accused  of  the  negligent  operation  of 
his  aircraft  as  a  consequence  of  which  the  "wrong  com¬ 
plained  of  resulted.  He  has  denied  that  negligence, 
4508  and  further  asserts  that  he  has  complied  on  his 
part  with  all  the  laws,  rules  and  regulations  re¬ 
quired  of  him  in  its  operation,  and  that  the  wrong  com¬ 
plained  of  in  this  case  in  which  he  is  a  party  defendant 
was  not  the  result  of  any  negligence  on  his  part. 

I  have  read  to  you  the  regulations  that  apply  in  the 
circumstances,  together  with  my  instruction  with  respect 
thereto. 

On  the  other  hand,  if  you  conclude  in  this  case,  upon 
all  of  the  evidence,  that  no  such  negligence  as  has  been 
claimed  has  been  established,  and  indeed,  if  it  "was,  that 
such  negligence  was  not  the  proximate  cause  of  the  injury 
complained  of,  then  in  either  circumstance  your  verdict 
would  be  for  the  defendants,  and  you  are  so  instructed. 

One  word  more :  If  you  then,  however,  should  conclude, 
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upon  all  the  evidence  in  the  case,  that  negligence  and 
proximate  causation,  as  I  have  defined  those  terms  to  you, 
have  been  established  and  your  verdict  under  the  circum¬ 
stances  would  be  for  the  plaintiff,  against  Eastern  or 
Bridoux,  or  against  both  Eastern  and  Bridoux,  then  there 
are  two  additional  questions  for  you  to  decide — and  then 
and  only  then  would  you  come  to  the  question  of  dam¬ 
ages.  In  that  respect  you  are  instructed  as  follows: 

Each  plaintiff  would  be  entitled  to  recover  for  the  two 
survivors  of  the  decedents  in  whose  behalf  this 
4509  action  is  brought — the  bank  being  the  plaintiff  in 
both  cases — damages  in  terms  of  money.  The  law 
with  reference  to  damages  is  confined  to  a  calm,  dispas¬ 
sionate,  calculated  consideration  of  money  value.  There 
is  no  multiplication  table  involved,  as  counsel  would  seem 
to  indicate.  You  are  confined  to  a  calm,  dispassionate, 
calculated  consideration  of  money  value.  No  damages  can 
be  allowed  for  wounded  feelings,  or  for  the  mere  fact  of 
death  and  the  effect  of  death  upon  the  emotions  and  the 
feelings  of  the  survivors.  The  plaintiffs  in  this  case, 
that  is,  the  children  of  the  two  decedents,  are  entitled  to 
recover  under  the  District  of  Columbia  law  only  such  sum 
as  will  fairly  and  reasonably  compensate  them  for  any 
financial  loss  sustained  by  them  by  reason  of  the  deaths 
of  their  parents.  I : 

You  will  remember  of  course,  as  I  said,  there  are  two 
children  in  this  case.  One  is  a  young  man  at  present 
overseas  in  the  Army,  now  23.  He  is  emancipated.  In 
other  words,  he  is  on  his  own.  At  the  time  of  his  par¬ 
ents’  death  he  was  of  the  age  of  20.  The  other  is  pres¬ 
ently  a  young  woman  of  the  age  of  18,  who  was  of  the 
age  of  14  or  thereabouts  at  the  time  of  the  parents’ 
death. 

The  evidence,  as  I  recollect  it — and,  again,  you  are 
not  bound  by  my  recollection,  and  you  are  so  instructed, 
and  it  is  your  recollection  and  yours  alone  which  governs 
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— was  to  the  effect  that  the  wife  was  employed  at 

4510  the  CIA,  the  Central  Intelligence  Agency;  that  she 
entered  on  duty  in  September,  1948  and  was,  of 

course,  separated  by  death  on  November  1,  1949;  that  she 
was  44  years  of  age;  that  she  was  earning  $3,225  a  year; 
that  she  was  a  CAF-3  secretary-stenographer,  and  the 
top  of  that  grade  is  $4,160  which,  if  she  continued  work¬ 
ing,  she  would  not  reach  until  some  time  in  the  latter 
part  of  1954. 

The  father  was  in  his  56th  year  at  the  time  of  the 
accident.  He  had  been  employed  in  the  patent  division 
of  the  legal  department  of  the  Dupont  Corporation  of 
Delaware,  as  a  patent  attorney,  from  1929.  In  November 
1946  he  was  earning  $924  a  month ;  a  year  later,  $1,000  a 
month;  and  on  August  1,  1948  $1,120  a  month,  which  sal¬ 
ary  continued  until  the  time  of  his  death.  In  1947  he  got 
a  bonus  of  $1,000  in  cash,  in  194S  he  received  $1,200  in 
common  stock  of  the  corporation  and  the  rest  in  cash, 
and  another  bonus  of  $1,400,  and  on  November  1,  1950 
there  was  a  general  five  per  cent  salary  increase  for  all 
employees  of  the  corporation.  He  had  a  life  expectancy, 
according  to  mortality  tables,  of  approximately  1  iy2 
years ;  and  the  wife,  30  years. 

I  give  you  these  facts  to  indicate  there  is  no  fixed  rule 
which  will  resolve  this  question  to  a  definite  amount  in 
dollars  and  cents.  And  I  repeat,  damages  cannot  prop¬ 
erly  be  allowed  for  wounded  feelings  and  sorrow  in 

4511  consequence  of  death,  nor  for  any  other  reason; 
but  the  amount  of  damages,  as  I  have  said,  is  con¬ 
fined  to  a  calm,  dispassionate  and  calculated  considera¬ 
tion  of  money  value,  taking  all  the  factors  into  considera¬ 
tion — such  sum  as  would  fairly  and  reasonably  compen¬ 
sate  the  surviving  children  for  any  financial  loss  sus¬ 
tained  by  them  by  reason  of  the  death  of  their  parents, 
which  is  the  amount  they  might  reasonably  expect  to  have 
received  from  them  had  they  lived,  considering  what 
assistance  of  money  value  was  received  by  them  during 
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their  lifetime — in  this  case,  education,  support  and  main¬ 
tenance. 

In  estimating  these  damages,  you  have  the  right  to  con¬ 
sider — and  that  is  the  reason  why  I  mentioned  it — all  the 
testimony  as  to  the  age,  the  health,  the  expectancy  in  life, 
the  earnings  and  the  employment  of  the  two  decedents, 
and  their  relationship  to  the  children  as  bearing  on  any 
money  or  things  of  money  value  which  the  testimony  has 
shown  the  children  were  receiving  from  the  decedents  at 
the  time  of  their  death,  and  how  much  they  might  reason¬ 
ably  have  expected  to  receive  in  the  future  which  they 
have  been  precluded  from  receiving  by  reason  of  their 
death.  This  is  the  rule  in  the  District  of  Columbia  and 
this  is  the  law  you  are  instructed  that  you  must  apply  if 
you  determine  that  the  accident  happened  in  the  Dis¬ 
trict  of  Columbia. 


4512  If,  however,  on  all  the  evidence  in  the  case,  you 
conclude  the  accident  happened  in  the  Common¬ 
wealth  of  Virginia,  the  surviving  children  would  be  en¬ 
titled — this  is  another  rule  and  this  is  its  application — to 
such  amount  as  you  shall  deem  fair  and  .just — it  is  the 
only  rule — for  each  plaintiff;  and  in  arriving  at  such 
amount  you  are  not  required  to  determine  the  money  loss, 
as  you  are  required  in  the  Distict  of  Columbia,  suffered 
by  the  children;  and  in  no  event,  under  the  Virginia  law, 
can  you  make  a  finding  in  excess  of  $15,000.  The  reason 
for  that  limit  is,  as  I  have  indicated,  that  the  law-  of  Vir¬ 
ginia  places  a  limit  of  $15,000  as  the  amount  recoverable 
for  wrongful  death.  So  concededlv  the  maximum  recov¬ 
erable  under  the  Virginia  law  for  the  death  of  the  twro 
parties  involved  would  be  $15,000  in  each  death. 

With  reference  to  assisting  you  in  your  resolution  of 
the  question  which  must  be  resolved  upon  the  evidence, 
namely,  whether  the  accident  happened  in  Virginia  or  in 
the  District  of  Columbia,  you  are  instructed  as  a  matter 
of  law-  that  the  boundary  line  between  the  District  of 
Columbia  and  the  Commonwealth  of  Virginia  is  the  mean 
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high  water  mark  indicated  by  a  heavy  black  line  on  Plain¬ 
tiff’s  Exhibit  No.  1. 

One  more  word.  That,  Members  of  the  Jury,  completes 
the  instructions  of  the  Court  with  respect  to  the 

4513  law  that  you  must  apply  to  the  facts  as  found  by 
you  in  this  case,  in  order  to  do  justice  between  the 

parties.  The  case  is  in.  All  of  the  evidence  has  been 
presented  and  now  the  time  has  arrived,  as  indicated 
earlier  in  the  discussion,  when  you  must  perform  the 
function  committed  to  you.  It  is  your  duty  as  jurors  to 
consult  with  one  another  and  to  deliberate  with  each  other 
with  a  view  to  reaching  agreement.  From  my  knowledge 
and  observation  of  you  over  the  weeks  it  has  taken  to  try 
this  case,  I  know  that  you  will  give  it  your  conscientious, 
your  unbiased,  your  best  consideration.  And  I  might  say 
to  you  that  the  same  cold  impartiality,  the  same  cold  neu¬ 
trality  that  is  expected  of  the  Court  in  presiding  over  a 
matter  of  this  kind  is  now  expected  of  you  in  the  per¬ 
formance  of  your  function  as  jurors. 

So7  therefore,  upon  retiring  to  your  jury  room  you  will 
select  one  of  your  number  as  foreman.  In  this  jurisdic¬ 
tion,  of  course,  your  verdict,  whatever  it  be,  must  be 
unanimous. 

In  order  to  make  somewhat  more  simple  your  function, 
you  will  take  with  you  to  the  jury  room  certain  inter¬ 
rogatories  or  questions,  which  have  been  prepared  with 
agreement  of  counsel,  to  be  answered  by  you,  which  will 
be  your  verdict  in  this  case.  These  questions,  together 
with  the  prelude,  so  to  speak,  before  them,  read  as 

4514  follows.  Here  is  the  prelude : 

“When  you  have  concluded  your  deliberations  and 
have  agreed  upon  your  verdicts,  you  will  return  your 
verdicts  by  answering  the  following  questions” 

— and  then  the  questions,  1,  2,  3,  4 — 

“1.  Do  you  find  the  defendant  Eastern  Air  Lines 
liable? — yes  or  no. 
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“2.  Do  you  find  the  defendant  Bridoux  liable?- — yes 
or  no. 

“3.  State  whether  the  collision  occurred  in  the  District 
of  Columbia  or  the  Commonwealth  of  Virginia” 

— and  then  you  will  write  “D.C.”  or  “Va.” 

“4.  If  your  answer  is  ‘yes’  to  questions  1  and  2,  or 
either  of  them,  please  state  the  amount  of  your  verdict 
“(a)  in  the  case  of  the  death  of  Mr.  Miller; 

“(b)  in  the  case  of  the  death  of  Mrs.  Miller” 

— to  be  signed  by  your  Foreman. 

THE  COURT  (continuing,  to  counsel) :  Is  that  all, 
Gentlemen  ? 

MR.  WARNER:  Mav  we  come  to  the  bench? 

THE  COURT :  Yes.  ’ 

(At  the  bench:) 

4515  MR.  WARNER:  So  that  I  wouldn’t  have  a 
technical  objection  to  the  instruction,  Your  Honor 

stated  it  was  stipulated  by  counsel  that  Captain  Bridoux 
took  off  on  Runway  3.  That  was  3  or  36.  I  have  never 
stipulated  he  took  off  on  Runway  3,  and  it  was  so  cor¬ 
rected  on  the  first  day  of  the  trial  when  Mr.  Bress  read 
in  the  prior  stipulation,  to  which  I  was  not  a  party. 

Isn’t  that  correct? 

MR.  O’DONOGHUE :  I  believe  it  is. 

MR.  BRESS:  I  believe  that  is  correct,  Your  Honor. 
THE  COURT:  Very  well.  You  said  nothing.  I  as¬ 
sume  everything  is  all  right. 

•  •  *  • 

MR.  WARNER:  Your  Honor  didn’t  give  the  instruc¬ 
tion  that  each  person  has  a  right  to  assume  every  other 
person  will  obey  the  law. 

THE  COURT:  I  didn’t.  I  will  give  it,  and  over 
your  objection,  Mr.  Bress. 

4516  MR.  WARNER:  And  3  and  36  is  the  other. 
MR.  BRESS:  My  objections  are,  first,  that  with 

reference  to  the  beginning  of  the  instruction,  you  stated 
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“With  regard  to  Eastern  Air  Lines,  you  are  not  con¬ 
cerned  with  the  statements  of  the  tower  witnesses.” 

THE  COURT:  I  didn’t  say  that. 

MR.  BRESS :  I  thought  Your  Honor  said  “you  are  not 
concerned  with  the  statements  with  reference  to  Eastern 
Air  Lines.” 

THE  COURT:  You  mean  with  reference  to  Mr.  Roe- 
rig,  with  reference  to  this  business  of  fabrication? 

MR.  BRESS:  Yes. 

THE  COURT :  I  will  stand  on  that 

MR.  BRESS:  Secondly,  Your  Honor  denied  our  pray¬ 
ers  on  the  question — 

THE  COURT:  Anything  I  denied  with  reference  to 
the  prayers  is  already  on  the  record. 

MR.  BRESS:  You  said  there  was  no  inference  from 
the  mere  happening  of  the  accident. 

THE  COURT:  That  is  right.  You  objected  to  that. 
All  of  the  prayers  have  been  passed  on. 

MR.  BRESS:  Then  Your  Honor  stated — and  I  made 
the  objection  in  chambers  as  to  this — that  the  controller 
has  the  final  say. 

THE  COURT :  I  amplified  on  that,  and  referred 
4517  to  the  pilot. 

MR.  BRESS:  Then  the  next,  Your  Honor  in¬ 
structed  the  jury — the  substance  of  it  was — that  if  the 
tower  was  negligent,  and  Eastern  was  following  instruc¬ 
tions  and  was  not  aware  of  the  immience  of  collision — 

THE  COURT:  And  could  have  been. 

MR.  BRESS :  — that  that  would  relieve  them. 

THE  COURT:  And  could  have  been. 

MR.  BRESS:  Well,  I  thought  it  was  stated. 

THE  COURT:  You  say  it  was  stated  and  I  say  it 
wasn’t.  All  right. 

MR.  BRESS :  And  Your  Honor  stated  to  the  jury  that 
if  the  tower  failed  to  give  proper  instructions  to  the 
planes,  that  that  would  relieve  the  defendants  from  lia¬ 
bility.  I  object  to  that. 
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And  also  Your  Honor  limited  the  liability  of  Eastern, 
as  I  understood  the  instruction,  with  respect  to  visibility, 
in  taking  no  action. 

THE  COURT:  Let  us  have  it  this  way:  You  have  an 
omnibus  exception  to  my  charge  in  so  far  as  you  claim 
there  was  error. 

MR.  BRESS:  But  the  rule  requires  us  to  state  our 
particular  reasons. 

THE  COURT :  All  right.  I  know  it  does. 

MR.  BRESS :  I  am  perfectly  willing. 

4518  THE  COURT:  I  can  abrogate  the  rule,  can’t  I, 
under  the  circumstances? 

MR.  BRESS :  But  this  doesn’t  work  only  one  way.  It 
works  both  ways.  For  example,  if  Eastern  has  any  spe¬ 
cific  objections  to  urge — 

THE  COURT:  How  many  more  have  you  got? 

MR.  BRESS :  About  four  or  five. 

THE  COURT:  All  right.  Go  ahead. 

MR.  BRESS:  The  next  was  that  the  Court  instructed 
the  jury  that  if  the  DC-4  saw  or  should  have  seen  the 
P-38  and  knew  or  should  have  known  that  it  was  a  colli¬ 
sion  hazard.  I  think  that  is  tying  it  down  too  narrowly. 
It  isn’t  whether  they  knew  it  was  a  collision  hazard.  It 
is  whether  or  not  there  was  any  danger  that  might  result 
from  even  coming  too  closely. 

THE  COURT:  It  is  the  same  thing. 

MR.  BRESS:  Then  with  respect  to  the  pattern,  Your 
Honor  instructed  the  jury  that  they  could  assume  tljat  no 
other  plane  was  cleared  to  land  at  the  same  time.  I  do 
not  believe  that  that  assumption  is  proper. 

THE  COURT :  All  right. 

MR.  BRESS :  And  Your  Honor  instructed  the  jury  as 
a  matter  of  law  that  the  plane  being  cleared  to  land 
thereby  gives  the  plane  the  right  to  leave  the  pattern. 

THE  COURT :  That  is  right 

4519  MR.  BRESS:  And  I  take  exception  to  that. 

THE  COURT:  We  have  been  over  that. 
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ME.  BRESS :  But  we  haven’t  it  on  the  record. 

THE  COURT :  Then  it  is  on  the  record. 

MR.  BRESS :  All  right. 

MR.  WARNER:  And  I  would  like  to  note  my  objec¬ 
tion  there  for  the  same  reason  as  Mr.  Bress  gave. 

MR.  BRESS :  I  think  that  is  all. 

MR.  WARNER:  And  of  course  I  object  to  Your 
Honor’s  singling  me  out  in  your  opening  statement  as  hav¬ 
ing  said  something  improper. 

THE  COURT:  Fine.  Is  that  all? 

MR.  WARNER:  I  think  that  is  prejudicial  and  should 
be  corrected  by  the  Court 

MR.  AHERNE:  We  have  one  exception,  Your  Honor, 
on  behalf  of  Eastern  Air  Lines.  I  respectfully  except  to 
that  part  of  Your  Honor’s  charge  in  which  in  substance  or 
effect  you  instructed  the  jury  that  the  so-called  traffic 
pattern,  Plaintiff’s  Exhibit  7  in  this  case,  is  a  binding 
regulation,  breach  of  which  would  be  per  se  negligence 
as  a  proximate  cause. 

•  •  •  * 

4520  THE  COURT:  And  what  is  the  3  or  36,  again? 

MR.  WARNER :  That  Bridoux  took  off  either  3 
or  36.  We  did  not  stipulate  he  took  off  from  Runway  3, 
as  Your  Honor  said  wo  did.  I  would  have  a  technical 
exception  to  the  instruction. 

THE  COURT:  Do  you  want  me  to  say  it  to  the  jury? 

MR.  WARNER:  I  think  you  should,  Your  Honor. 

THE  COURT :  Very  well. 

(Counsel  having  returned  to  the  trial  table:) 

THE  COURT:  Members  of  the  Jury,  I  should  say 
this  to  you:  Mr.  Warner,  counsel  for  Captain  Bridoux, 
came  into  the  case  substantially  after  it  had  been  started 
and  after  this  agreement,  as  indicated  to  you,  had  been 
reached  by  counsel  with  respect  to  certain  basic  facts. 
There  was  no  stipulation  entered  into  by  the  Captain  at 
that  time  as  to  whether  or  not  he  took  off  from  Runway 
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3.  There  is  a  question,  as  far  as  he  is  concerned,  of 
either  Runway  3  or  Runway  36. 

Correct? 

MR.  WARNER:  Thank  you. 

THE  COURT:  Now,  as  far  as  both  sides  are  con¬ 
cerned,  there  is  another  regulation  counsel  has  j  very 
kindly  called  to  my  attention.  That  is  a  regulation  or 
rule  applying  to  automobiles  as  well  as  to  planes,  and 
that  is  that  every  person  has  a  right  to  assume  the 
4521  other  person  will  obey  the  law  in  question.  And 
that  is  all. 

Now  with  reference  to  the  Exhibit  No.  1,  it  has  come 
to  me  through  proper  channels,  through  the  bailiff,  that 
the  jurors  have  suggested  they  would  like  to  have  the 
Exhibit  No.  1;  and  I  think  you  ought  to  have  it. 

Counsel  agree? 


#  *  *  * 
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Verdict  of  the  Jury 


THE  DEPUTY  CLERK:  Will  the  Foreman  please 
rise.  Mr.  Foreman,  has  the  jury  agreed  upon  a  verdict? 

THE  FOREMAN:  We  have.* 

THE  DEPUTY  CLERK:  In  answer  to  the  question 
propounded  by  the  Court,  Question  No.  1,  Do  you  find 
the  defendant  Eastern  Air  Lines  liable? 

THE  FOREMAN :  We  do.  The  answer  is  yes. 

THE  DEPUTY  CLERK:  Question  No.  2,  Do  you  find 
the  defendant  Bridoux  liable? 

THE  FOREMAN :  The  answer  is  no. 

THE  DEPUTY  CLERK:  Question  No.  3,  jState 
whether  the  collision  occured  in  the  District  of  Columbia 
or  the  Common'wealth  of  Virginia. 


THE  FOREMAN:  D.  C. 

THE  DEPUTY  CLERK :  Question  No.  4,  What  is  the 
amount  of  your  verdict  in  the  case  of  the  death  of  Mr. 
Miller? 
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THE  FOREMAN :  The  answer  here  is  $50,000. 

THE  DEPUTY  CLERK:  No.  4  (b),  in  the  case  of  the 
death  of  Mrs.  Miller. 

THE  FOREMAN:  Fifteen  thousand  dollars. 

THE  DEPUTY  CLERK:  Members  of  the  Jury,  your 
foreman  says  that  your  answer  to  Question  No.  1, 
4627  “Do  you  find  the  defendant  Eastern  Air  Lines 
liable,”  is  an  answer  of  yes ; 

Question  No.  2,  “Do  you  find  the  defendant  Bridoux 
liable,”  is  an  answer  of  no ; 

Question  No.  3,  “State  whether  the  collision  occurred 
in  the  District  of  Columbia  or  the  Commonwealth  of  Vir¬ 
ginia,”  is  an  answer  of  the  District  of  Columbia; 

Question  No.  4  (a),  “What  is  the  amount  of  your  ver¬ 
dict  in  the  case  of  the  death  of  Mr.  Miller,”  answer 
$50,000 ; 

Question  No.  4  (b),  “in  the  case  of  the  death  of  Mrs. 
Miller,”  answer  $15,000. 

And  these  are  your  answers,  so  say  you  each  and  all. 

(The  jurors  responded  in  the  affirmative.) 

•  •  •  • 

MR.  GALIHER:  May  we  have  the  jury  polled? 

•  •  •  • 

4536  THE  DEPUTY  CLERK:  The  jury  is  polled, 
Your  Honor. 

THE  COURT :  Very  well. 
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WASHINGTON  NATIONAL  AIRPORT 
TAKE-OFF  AND  DEPARTURE  TRAFFIC  PATTERN 


Patterns  are  designed  for  takeoffs  on  each  runway  under  VFR  conditions. 
(Caution  Note):  Heavy  traffic  at  An ac ostia,  Boiling,  and  Andrews  Field,  and  the 
area  between  them. 

Make  climbs  over  water  whenever  possible.  Pass  to  the  south  of  the  City 
of  Alexandria  whenever  possible  before  proceeding  on  course. 

Take  Off  on  Runway  36 

1.  Make  left  turn  and  climb  to  above  1200'  over  the  Potomac  River  before 
proceeding  on  course. 

2.  (Upon  Request)  Northeast  bound  and  eastbound  only  -  may  make  right  turn 
and  proceed  on  course. 

Take  Off  on  Runway  3 

1.  Northeast  bound,  eastbound,  southeast  bound  and  south  bound  make  right 
turn  and  climb  above  1200*  before  turning  on  course.  (CAUTION):  Southeast  bound 
and  south  bound  proceed  well  to  the  North  and  East  of  Anac ostia  and  Bolling  Fields. 

2.  (Upon  Request)  North  bound  and  west  bound  may  make  left  turn  and  climb 
to  above  1200*  over  the  Potomac  River  before  proceeding  on  course. 

Take  Off  on  Runway  9 

1.  Standard  take  off  pattern  and  climb  to  above  1200*  before  turning  on  course. 

Take  Off  on  Runway  15 

1.  Make  right  turn  and  climb  to  above  1200'  over  the  Potomac  River  before 
proceeding  on  course. 

Take  Off  on  Runway  18 

1.  Climb  to  above  1200’  over  the  Potomac  River  before  proceeding  on  course. 

Take  Off  on  Runway  21 

1.  Make  left  turn  and  climb  to  above  1200*  over  the  Potomac  River  before 
proceeding  on  course. 

i 

Take  Off  on  Runway  27 

1.  Standard  take  off  pattern  climbing  to  above  1200'  on  a  westerly  heading 
before  turning  on  course. 

Take  Off  on  Runway  33 

1.  Avoid  Pentagon,  if  possible,  to  the  right  and  climb  to  above  1200’  over  the 
Potomac  River  before  turning  on  course. 


► 
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WASHINGTON  NATIONAL  AIRPORT 
APPROACH  AND  LANDING  TRAFFIC  PATTERN 


Patterns  are  designed  for  landings  on  each  runway  under  VFR  conditions. 
(Caution  Note):  Heavy  traffic  at  Anacostia,  Bolling,  and  Andrews  Field,  and  the 
area  between  them. 

Remain  as  high  as  possible  over  residential  areas  and  descend  over  water 
whenever  possible.  When  landing  in  the  Northern  Quadrant  pass  to  the  south  of  the 
City  of  Alexandria  whenever  possible.  Runway  18-36  will  be  utilized  as  much  as  pos¬ 
sible.  Takeoff  bn  Runway  21  or  landing  on  Runway  3  will  be  utilized  infrequently, 
depending  on  the  force  of  the  wind. 


Landing  on  Runway  36 

1.  Standard  left  hand  pattern  remain  above  1200*  until  over  the  Potomac  River 
and  on  final  approach. 

2.  (Upon  Request)  Southwest  bound  traffic  may  use  right  hand  pattern.  Pro¬ 
ceed  well  to  the  east  of  Anacostia  and  Bolling  Fields. 

Landing  on  Runway  3 

1.  Remain  above  1200'  until  over  Potomac  River,  make  approach  over 
Potomac  River,  make  left  turn  upon  passing  PEPCO  plant,  and  line  up  with  Runway  3. 

Landing  on  Runway  9 

1.  Standard  left  hand  pattern  remain  above  1200'  until  turning  on  final  approach. 

Landing  on  Runway  15 

1.  Northwest  bound,  north  bound,  right  hand  pattern  remain  above  1200*  until 
turning  on  base  leg  west  of  Pentagon. 

2.  Southwest  bound  flight  may  proceed  either  via  east  of  the  Capitol  or  via  the 
Northwest  Passage.  Flights  to  remain  above  1200'  until  east  of  Capitol  or  over  the 
river  at  the  Georgetown  Reservoir.  (Pilots  to  advise  on  “in  range”  report  which  is 
desired). 

3.  (Upon  Request)  Left  turn  in  may  be  made  -  remain  above  1200*  until  on 
base  leg  or  west  of  Pentagon. 

Landing  on  Runway  18 

1.  Northwest  bound  and  north  bound  -  right  hand  pattern  -  remain  above  1200' 
until  over  the  Potomac  River  on  base  leg.  Follow  a  pattern  to  the  west  and  north  of 
the  Pentagon. 

2.  Southwest  bound  flights  may  proceed  either  via  east  of  the  Capitol  or  via  the 
Northwest  Passage.  Flights  to  remain  above  1200'  until  east  of  Capitol  or  over  the 
river  at  the  Georgetown  Reservoir.  (Pilots  to  advise  on  “in  range”  report  which  is 
desired). 

3.  (Upon  Request)  Left  turn  in  may  be  made  -  avoid  restricted  area. 

Landing  on  Runway  21 

1.  Southwest  bound  -  remain  above  1200'  until  pass  the  Washington  National 
Guard  Armory. 

2.  Southeast  bound,  northeast  bound  and  north  bound  -  remain  above  1200'  until 
turning  on  base  leg  or  east  of  Anacostia  and  Bolling  Fields. 

3.  (Upon  Request)  Right  turn  in  remaining  above  1200'  until  over  the  river 
past  Georgetown  Reservoir. 

Landing  on  Runway  27 

1.  Left  hand  pattern  -  remain  above  1200'  until  on  final  approach. 

2.  (Upon  Request)  Right  hand  pattern  -  for  southwest  bound  flights  only. 

Landing  on  Runway  33 

1.  Left  hand  pattern  -  remain  above  1200'  until  on  final  approach  or  over  the 
Potomac  River. 

2.  (Upon  Request)  Right  hand  pattern  -  for  southwest  bound  flights.  Proceed 
east  of  Anacostia  and  Bolling  Fields  and  remain  above  1200*  until  on  final  approach. 
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Eastern  Air  Lines’  Ex.  No.  1 

46  Pilot’s  Statement 

Q  Do  you  suppose  you  could  tell  us  a  little  bit  about 
what  happened? 

Pilot:  A  few  questions? 

Potter:  Only  a  few. 

Q  Could  you  tell  us  as  much  as  you  remember — what 
instructions  you  received  from  the  tower  at  Washington 
National  Airport  prior  to  the  time  this  happened? 

A  My  radio  wasn’t  working  good  on  the  ground.  I 
was  going  to  make  a  test  flight.  I  had  trouble  with  the 
engines  before  I  took  off  from  Washington  National  Air¬ 
port. 

Q  What  did  you  tell  the  tower  before  you  took  off? 

A  The  man  that  was  with  him  before  he  took  off 
talked  to  the  tower  and  told  them  that  in  case  that  he 
was  going  to  have  some  difficulty  in  connecting  with  the 
radio  that  he  was  going  to  turn  around  the  field  waiting 
for  light  signals.  (Gutierrez) 

Q  You  took  off  and  you  didn’t  have  any  trouble? 

A  The  right  engine  wasn’t  good.  I  wasn’t  getting 
constant  power  from  the  right  engine.  I  turned  to  the 
left  in  order  to  come  back  as  soon  as  possible.  After 
the  takeoff  I  told  him  to  get  me  instructions,  turned  to 
the  left  right  after  takeoff  and  wasn’t  getting  constant 
powder. 

47  Q  Could  you  give  us  an  idea  how  much  altitude 
you  had? 

A  I  was  getting  lots  of  altitude  after  two  minutes — 
3,500  feet.  I  took  off  north  and  I  was  on  the  dowm  wind 
leg  flying  south. 

A  The  first  call  they  didn’t  answer  me  and  the  second 
they  answered  me. 

Q  What  frequency  were  you  using? 

A  VHF  frequency,  B  channels. 

Q  Could  you  tell  us  what  your  conversation  with  the 
tower  was? 
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A  This  is  a  Bolivian  P-38.  Landing  instructions,  I 
was  in  a  hurry. 

Q  Did  you  tell  them  at  that  time  that  you  were  hav¬ 
ing  engine  trouble? 

A  Having  trouble  but  you  didn’t  think  it  was  an  emer¬ 
gency.  The  tower  answered  me  OK.  I  remember  land 
second  place.  To  land  on  Runway  3,  airplanes  were  wait¬ 
ing  to  land. 

Q  Do  you  remember  where  you  made  your  turn  off 
the  down  wind  leg? 

A  114  miles  south  from  the  end  of  the  runway. 

Q  Did  you  see  the  C-45  ? 

A  I  don’t  know  whether  I  saw  a  C-45  or  a  Lockheed. 

Q  Was  it  a  Douglas  4  engine  airplane — C-54? 

A  Two  engine  C-45 — Beechcraft. 

Q  Could  you  tell  us  where  the  C-45  was  when  you  saw 
it?  *  |  • 

A  Told  the  tower  that  I  was  on  approach. 

48  Q  Do  you  remember  whether  you  told  the  tower 
anything  at  that  time  about  the  trouble  you  were 
having  with  the  engines? 

A  I  am  going  to  land  on  No.  3  runway.  I  am  having 
a  little  trouble  with  the  right  engine.  They  answered  me 
— called  me  by  Bolivian  number.  I  didn’t  see  anything. 
I  couldn’t  get  any  power.  I  couldn’t  hear  any  more.  I 
tried  to  read  the  weather.  I  leveled  off — you  know  this 
altitude.  I  wras  in  the  water  a  lot.  I  tried  to  swim,  but 
I  couldn’t  anymore.  It  w*as  very  cold  water,  very  cold. 
I  went  over  on  back  and  tried  to  stay  as  such  as  pos¬ 
sible,  but  I  don’t  remember  anymore. 

Q  Did  the  tower  tell  you  about  a  C-45  twin  engine 
Beechcraft  or  did  they  tell  you  about  a  DC-4  or  54 — 4 
engine  airplane? 

A  The  tower  didn’t  say  anything.  The  tower  told  you 
to  land  at  No.  2. 

The  above  and  foregoing  statement  wras  taken  at  15:45 
at  the  Alexandria  Hospital  before  R.  A.  Potter,  H.  P. 
Noggle,  Dr.  Loderen  and  Guillerno  Gutierrez  V.M. 


2160  A-2 

Eastern  Air  Lines’  Ex.  No.  5 


> 


ledZc  /3yLx^  X// J  &K-J  c?A(y&& t<fy 

yr-  fyf  3/  y,  '???  Ay  . 

J.*J^U<S,  cA,t*£y.&^ 

9-  r At  -4&eJ  CoxA*/  a./<M 


-&T^LCC'r?ts/  AZ^y  %. 


yGO&y^cr)*-' 


£yy>iy 

~a3c 


Al/dyd 

y 

*^~^Qr  i 


*  AX£.  6* 


at-'  3^  & f  /&<*&a-cdi*zA  tt‘tm~zZc&  ~St*.v£j.  &*££, 2? 

^  i^C~0-CC-333’ 

,,.-so  f,  y  :t  /^s 

za.  "r-f^uu  i^r 

-&t&££tAe*£  sHt-eAyy  CmAzz£~  usty£/.  /£,  '&?/:  .  f .  ^ 

'"i‘*4’-  ^.^cAk^A  -t4r  yt*W<i)  fLrfys^x  ey  /^i..  . 

.*-  ^  ‘£*ZLt~^^  -/f  "  js„J  .■vJC-  t'  -j/ 

■  &'*C’>fA9 m~#  ,teetlA*~»  -A, 

sJjfy  ya3/&/*~  Jt*  S.  y  S  S/  • 


7-yS-&<*'i'---y 
f .  "C^  Zf^X.*  ■ 


‘•y  .■ 


v4^  -£*j%**£  y-y/QS 

zS  /*6?  ^y*s  t***,*****^  ^333  yC.  ^I^yu^y'i. 

'  -£c+t.^.&C  as3r  .  >0 

^  .-^z'-er  y^rz^>z^/^^2^Prf  ^  y/^^rf 

y/'Q-*f'*.<  ~  *-H-(i-*\.  <5  S  CtJ^~  3/£t-4*  Ayy^_A  r~3~  s&!c*<-  'C-a*Z-C4^-is/ 

~ S.3t-  y3c^-  £y3LyZ^Z<Zl-  S'-  '2> -  "5$  t/*  /c  < 

7^  a<  r^r.yr/  y£/3t’^  ys:>y 

33c  r^z  <aol*<a-  yyif  y33i/^*&+u>tj  yayx<3^y(  aU1^X/a 


2160  A-3 

Eastern  Air  Lines’  Ex.  No.  5 


* 


.  *  "  i  *. 

ZsrA:  .:..  A/j:  ~J&- . 


■  >•  •  < 

y*0<r 

£*-'  S*S  c^  / 


*?*.*-<  C*,/  '?*<-*/  -  £:■<£{ 

^  /  <•''/,  £?  *i,r£. 


tkJc 


<C?  •  ^Cc.  *-«--(-  .  4x<-.  **u/*t£^ 

/^y~-  / 

Z /r°/C '  £ZZ?tZ  <-&  " 


&~Z%/’  sZeJoc/'-scy"  /Sfry?  /trout  ~*^cr . 

'o£>S-  Z&r 

tZu.  ,  1=5 

r^/-  ZZ  -*** 


■t^G* 


0&*&i fca^_  ?£/ sy^uZkZ/^Z  -  jt*  £4&xstZlU_  cxd*JA 
,.  i  rtZ'  ?.-C~**:  Ss  ^x.  f  -^f'  Sf^/’  . .  rZ**  *Z _ 

^  eZ*****-  ZZ 

’  #i 

JU-  Z  OS  sKt^,  oU/  Zu^-  ■“r-  *'*S  iJ/Z* 

~tc  X-<djE\_, 

t£-c_  ~&L^  ^o-bbrr^  /iLor^u'-t^c^j  f  <^i/im^ 

hk-e.  —  cf^*  L*/*  t^tXc/c^Z  <£*'*'■**'  t+z£;~«^£  %  c^- 

yGxS^c^e^c ts^  CJ&4Z.&CS  <Zr#C  - 

Z'J? ’.  ^Z^ay  cd-C 

<5U^S^  fyrx^c*- C_ 


1 


2160  A-4 

Eastern  Air  Lines’  Ex.  No.  5 


'«/"  -  A/Cr  j£*+is  .; 


•f  ^ 


Cp  CjQuy*^<LA^k 


ik  CMOa^Jt i^<Ji^Ko  (z  -5* Jf?'  ...jj^j 

uA*aJ <?w_.  <^o^n-  -uf-t^L^  _A^ 


(£ .  fcs-&jjs  yX^C  ^&ld04f  &A*/  ^  ^ y 

£jLf~  ’~tJ^i^’.  w/nJL  . 


tyr 


•  tTj'/ 


•  ^  wux»ih***  <V  4U/  S<«^-  ^  4^ 

itipi-T  ^g..^ ., 


\rO.  oyj  q^Aj  c^uaAjC^  -c^£T 

■C4i*^Uf  .»v^fc=5-U  o-v  Ctn.JfAjfa 

.*1h-:  :  ■  % 

J&+&'  />*■*—  t*^~  ~Ch*L>  JtfXA. 

/^/  ^  -^r^p( 

J&sJl^L'  .  <£*  axtu}  ?Z7£**C^ 

AXI^KA-^Cl  cts-<-<>^_.>vv.  t  »->“l--w~-J^  wl  «_dL 

JLAfi-iA-  O^  -4^-^-.*-  /|‘^-^<^'  •  ^  - 

NV^-A’-L^.j-m  fiJit^j-x^.^  />/  idev'^'  v  ‘^J-^'-i.  »-?j_ 

ytSr&^^Z-V  ■#'*<• 

>♦  .  •  _v  y  i  yy  /  •  !  /*'  .. 


■vV  V  •. 


*0 ^ 


t  \iS  -  t>'-&c*—'-‘ 


<^M 


2160  A-5 

Eastern  Air  Lines’  Ex.  No.  5 


-  4<rrS  7*  7  (2&t>t+**x-  7d  a~y 

1  <*  *d*«*  - 

"f  u*<*Sy''tx<  a/^S-  .«^o  2Sd«  ^6 

igu^  =C-  £~-<,rss  **  'SL&*-&?  Iv^ 

^(/  /Ui*U*4L^  S.  ^>/ ^TWi/  ,*/“  2^^, 

C2^0/^'~i'SLc /? . 

^ Q-J  &-^CI&~£as[^JL^  ~£*  -b-C  Oy\s  <xJ  -Qs<~4-£^j 
£l,>^j?  .  c9  /*  ’<'■  *"* 

-  ^ ~ 

^tsZcJ&r*  <*j/  y^sj 

&to£dZ&*f  ^  ^  / 

C^^C^JL  -ic  -be-  <&  0-f^*Xc~'~Uzy  .  ^-7 
■^h  -<zSi7  £?f  .  -X^  /_<>.  />•«  /<_ 

^  ^-zs^ 

Z>C-<S  ~  -£-  j7  '  S  /  ' 

/  ^  '  <-~t+r<J.  /■’  n  .  -* 

'  s'j-'^o  ->•'«<:  s/7  d /+srs  'I-*-  •  —  .,  '„ 

fe~7‘  <~)  //&-T  ^  '■-'  VV  •  ^  - 

.S  <  ^  r  •  V  »'’*  ,  “v*1  J^4  /  - 

y^]y  **-4'<*-f'~  *’"''  ' ■  *•  *~  ‘ 

2C  Tes^yt,  2^r?t  dcy-  7~~^  7sy7Ss S"  t~  **.*■&:.  s*.  Sr/ 

..*^5^  '£cs*  <-£/.'.  -*''  S'9.'  V  S"<rS  s-  s’ 

1 

/£■&/£:  st.sf-"'  ■'•  '■^,:/^'*->i  *  . 


«-_.  x  / >-<✓■ 


-7S;^-  Sr/ 


2160  A  -6 

Eastern  Air  Lines’  Ex.  No.  5 


P'M"  //  f-/  j9*e4/ 


CX&S 

/?g/  /z/  -2jZr  ^-sys. 

?2-7  gjy3Xj**jC^(.  ^  Cl£+~v4- 

<&-'  z^zpc^  A&szt**.  &4L4JI, 


~^f£tl£+lS  jjpt 


2161 A1 

Eastern  Air  Lines’  Ex.  No.  9 


Exhibit  Ho.  J  fa 

f  *  4.  ^  o 

AUG  -  4  ]^53 

LCA11/1  *  auu, 

E537  PCX 

LCA  NRML17.30  FPR  UA  3009 
E337  * 

CQJJ1017 

!)*ft«.  Exhibit  No.  7  (L>  _ 


LCA 11/1 

E337  CK  ON  ?HF 
LCA  NRHL1E.20 
E537  B 
KAJJ101S 


2161 A-2 

Eastern  Air  Lines’  Ex.  No.  9 


Ixhlbit  No.  usl 


LCAll/l 
1337  OFF  42 
UA  RB 
KAJJ1045 


nud  I 

Au~  *  4  :  53 

^  ^  MUU,  OSS  : 


!>•«..  Sxljibit  No.  ?£ 


a**u.  inhibit  No.fP 

■ "  ii  ■  i  i 


LCAll/l 

E337  NBK  x  VFR 
UA  SB 
KAJJ105* 


F  I 


0 


AU6' 4  53 


2161 A-3 

Eastern  Air  Lines’  Ex.  No.  9 


1/iibJt  r.*.  9  G-. 


E537  PHL  72/VFR 
DCA  RB 
LGA  R 
CQ  CH 


RLY  34/VFR  DCA  4  4  CQ 


A'jii  -  4  52 


7 


^  ituu,  ta  f?\ 


j 

inhibit  T-c.jJj.-. 


E537  RLY  34/VFR 
DCA  RB  K  OK 
537  R 
KA  CH 


*7  *** 

K  3007  ^50  GAS 


r  ^ 


-  4 


s'3. 


LGAD 


w  w  «  i 

Deftw.  Exhibit  No. /a 

1* .  Upper  cabin  panel,  including  reading  lights,  call  signals  and  two  seats, 
located  east  side  of  highway,  46  yards  south  from  #1  pole* 

2*  Fuselage  stringer  parts  30  feet  south  past  pole  #2,  eas^sxde^T  ■fife*  — ^ 
highway*, 


3*  Exterior  fuselage  part,  size  31  x  8',  floor  mat,  located  west  side  of 
the  highway,  location  opposite  side  of  highway  from  Number  2* 


4*  Section  of  the  forward  bulkhead  aft  of  buffet,  and  a  burned  flare, 
located  at  same  position  as  #3  on  the  west  side  of  the  highway  but  72 
feet  in* 


5*  4-foot  duct  segments  located  45'  south  of  pole  #2,  west  side,  and  15  feet 
in  from  west  side  of  the  highway* 


6*  Insulation  in  trees,  located  50*  past  #2  pole,  west  side,  on  west  side 
of  highway,  and  approximately  30  feet  from  edge  of  highway* 


7*  Airway  maps,  insurance  blanks,  large  section  of  skin  from  tail  or  fuselagi 
10*  south  of  pole  #3,  vest  side  of  highway  and  about  in  line  with  the 
pole  to  the  south* 


3*  Insulation  and  paneling  located  20 *  south  of  pole  #3,  west  side,  80  feet 
in  from  west  side  of  highway* 


9*  8*  x  18*  forward  section  of  fuselage  50  feet  south  of  pole  #2,  east  side, 
in  water  at  beach* 


10*  Oxygen  bottle  holder,  DC-4,  found  half-way  between  poles  #2  and  #3  east 
side  on  beach* 


11*  Trailing  edge  wing  root  and  large  section  of  fuselage  skin,  5'  x  10’, 
located  aid-^ray  between  Poles  #2  and  3  east  side  on  beach* 


12*  Cabin  paneling,  overhead,  about  8*  x  8',  located  fifty  feet  south  of 
pole  #3,  west  side,  near  edge  of  highway* 

13*  Arm  rest,  cut  sharply  and  with  blood  on  it,  located  on  edge  of  highway 
between  poles  #2  and  #3,  east  side* 

14*  Pocket  lining  of  a  man’s  coat  containing  a  money  clip  holding  both  paper 
money  and  silver  coins,  located  33  feet  south  of  pole  #3,  west  side, 
and  66  feet  in  from  the  highway* 

15*  Section  of  cabin  paneling  about  8’  x  10’  located  exactly  opposite  pole  #3; 
east  side,  but  across  the  highway  from  it  and  57  feet  in  from  the  highway < 

AuG-  4  1953 


Richard  C*  Hughes  ^ 
Air  Safety  Investigator 
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(The  same  as  Eastern  Air  Lines’  Ex.  No.  5  page  2160A-1 

through  2160A-6) 


